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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

KAREEM BERLIN FARRIOR,
Plaintiff,
V. Civil Action No. 3:12cv69

M. GORE, Correctional Officer, and
HAWKINS, Correctional Officer,

Defendants.

ORDER DENYING BIVENS COMPLAINT

|. Procedural History

Pending before the undersigned is @ se plaintiff's July 30, 2012 civil rights

complaint under 28 U.S.C. 8§ 1331 and BivensSix Unknown Named Agents, 403 U.S. 388

(1971). Along with his complaint, the plaifitfiled a motion to appoint counsel. By Order
entered July 31, 2012, the plaintiff's motion fappointed counsel was denied. By separate
Order the same day, the plaintifbs granted permission to procdedorma pauperis. The
plaintiff paid the inital partial filing fee on September 17, 2012.

On September 18, 2012, the undersigned conducted a preliminary review of the
complaint and determined that summary dismissal ned warranted at théitme. Therefore, the
defendants were directed to answer the comiplZDn November 16, 2012, the defendants filed
a motion for an extension of time. By Ordatered November 26, 2012, the defendants’ motion
for an extension of time was granted.

On December 26, 2012, the defendants filed aandt dismiss, or in the alternative, for

summary judgment. On January 2, 2013, noticeyamt to Roseboro v. Garrison, 528 F.2d 309

(4™ Cir. 1975), was issued to the plaintiff, asimg him of his right tdfile a response to the
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defendant’s dispositive motion. On Janudty 2013, the plaintiff filed a response to the
defendants’ motion, along with a second motionappoint counsel, and a Plaintiff's First
Request for Production of DocumentBy Order entered Janua8y 2013, the plaintiff's motion
for discovery was denied as premature. By s@paOrder entered thersa day, the plaintiff's
second motion for appointed counsel was denied.

By Order entered on January 18, 2013, a January 16, 2013, 2011 motion for referral of
this case to the undersigned, witie consent of all parties thhe U.S. Magistrate Judge’s
jurisdiction, was grantedAccordingly, this case is beforeetlindersigned for the entry of a final
judgment, in accordance with 28 U.S.C. 8§ 636(c) and Fed. R. Civ. P. 73.

Il. Contentions of the Parties

A. Plaintiff's Complaint

In his complaint, the plaintiff, now housedWiS.P. Victorville, in Adelanto, California,
raises excessive force allegations against défendants, who are ftanembers at U.S.P.
Hazelton in Bruceton Mills, West Virginia, arisirogit of an incident that occurred on April 29,
2011. Plaintiff alleges that his constitutional rigjhwere violated when he was assaulted by
defendant Correctional Officer M. Gore (“Gorefhile being escorted with his hands cuffed
behind him; that Gore “aggressively pulled mg arm,” and that he “reacted by shrugging . . .
[his] shoulder to get a better understanding ashp w . Gore . . . would pull on my arm.” He
asserts that Gore then struck him in thewder with his elbow; and while he was already
attempting to “get down” and kneeh the floor, Gore slammed hiface-first into the floor. As
a result, plaintiff contends he sustained a lamaraabove his left eyajescribed variously in

plaintiff's medical records as 2.5 incties 3.0 cmi long and 4-5 cm.deep, necessitating seven

! Dkt.# 31-2 at 10.



stitches. He alleges thatfdadant C.O. Hawkins (“Hawkiny’ who was present, failed to
intervene, and instead “instigated the situatlyy yelling in a barbarous tone to ‘take him
down.”

As relief, plaintiff seeks a declaration thais rights were violad by the defendants’
actions; $700,000.00 in compensatory damages feawh of the defendants “jointly and
severally;” punitive damages in the amount of $300,000.00 from each defendant; costs; and a

jury trial on all issues.

B. Defendants’ Motion to Dismiss, oiin the Alternative, For Summary Judgment

In its motion to dismiss, or in the altative, for summary judgment, the defendants
assert that the case should be dismissed bedhasdefendants did not use excessive force as
alleged by the plaintiff, and further, they areited to qualified immunity. Because there is no
genuine issue as to any matefait, they are entitled taiglgment as a matter of law.

C. Plaintiff's Response todDefendants’ Motion to Dismiss

The plaintiff reiterates the claims made in his original complaint, and attempts to refute
the defendant’s arguments on the same.

[1l. Standard of Review

A. Motion to Dismiss

In ruling on a motion to dismiss under Rul2(b)(6), the Court must accept as true all

well-pleaded material factual allegations. vAdced Health-Care Services, Inc., v. Radford

Community Hosp., 910 F.2d 139, 143"@ir. 1990). Moreover, disrssal for failure to state a

claim is properly granted where, assuming taetd alleged in the complaint to be true, and

2 Dkt.# 31-2 at 8.

3 Presumably this was error attte laceration was actually only 4rm. deep. It is physically impossible for a
laceration on the forehead to be 4rB. (or 1.77 inches) deepedause the skin on therétead is not thick enough
to sustain such an injury.



construing the allegations in the light most favorabléhe plaintiff, it is clear as a matter of law
that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint. Conley v. Gibson, 355 U.S. 41, 45-46 (1957).

When a motion to dismiss pursuant to Rule 12(b)(6) is accompanied by affidavits,
exhibits and other documents to be considered by the Court, the mdtitwe wonstrued as a
motion for summary judgment under Rule 56l Federal Rules of Civil Procedure.

B. Motion for Summary Judgment

Under the Federal Rules of Civil Proceglusummary judgment is appropriate “if the
pleadings, depositions, answexs interrogatories and admiesi on file, together with the
affidavits, if any, show that therns no genuine issue &sany material fachnd that the moving
party is entitled to a judgment as a mattefasi.” Fed.R.Civ.P. Rule 56(c). In applying the
standard for summary judgmenhe Court must review all ¢hevidence “in the light most

favorable to the nonmoving party.” Celotexr@ov. Catrett, 477 U.S. 317, 322-23 (1986). The

Court must avoid weighing the evidence or detemmgirthe truth and limit its inquiry solely to a

determination of whether genuine issues obtadact exist. _Andeomn v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986).

In Celotex, the Supreme Court held thia¢ moving party bearthe initial burden of
informing the Court of the basis for the motiand of establishing theonexistence of genuine
issues of fact. Celotesypra at 323. Once “the moving partyas carried its burden under Rule
56, the opponent must do more than simply shiwat there is some rtagphysical doubt as to

material facts.” _Matsushita Electriadustrial Co. v. Zenith Radio Corp., 475 U.S. 574, 586

(1986). The nonmoving party must present speddcts showing the existence of a genuine

issue for trial. _Id. This means thatetliparty opposing a properly supported motion for



summary judgment may not rest upon mere allegatar denials of [thepleading, but

must set forth specific facts showing thatrihis a genuine issder trial.” Andersonsupra at
256. The “mere existence of a scintillaefidence” favoring the non-moving party will not
prevent the entry of summary judgnt. 1d. at 248. Summary judgnt is proper only “[w]here
the record taken as a whole could not leagtaonal trier of factto find for the nonmoving
party.” Matsushitasupra at 587 (citation omitted).

IV. Analysis

A. Excessive Force

In general, the Eighth Amendment prohilfitsuel and unusual punishment.” Farmer v.
Brennan, 511 U.S. 825 (1994). The cruedaunusual punishment clause of the Eighth
Amendment applies to the States through the Due Process Clause of the Fourteenth Amendment

to the United States Constitution.eS#/ilson v. Seiter, 501 U.S. 294 (1991).

In order to comply with the Eighth Aendment, prison punishmemust comport with
“the evolving standards of decency that m#rk progress of a maturirgpciety.” Estelle v.
Gamble, 429 U.S. 97, 102 (1976). “A prison ol cannot be found liable under the Eighth
Amendment for denying an inmate humane coodgiof confinement unless the official knows
of and disregards an excessive tigknmate health or safety; the official must both be aware of
facts from which the inference could be drawn #haubstantial risk of serious harm exists, and

he must also draw the inference.” Farmer v. Brennan, 511 U.S. at 837.

Moreover, while courts shoulgive deference to il official’s determination of what
measures are necessary to maintain discipline and security, “the unnecessary and wanton
infliction of pain” constitutes cruel and unusymnishment which is phibited by the Eighth

Amendment._Whitley v. Albers, 475 U.S. 312 , 321¢(2286). In order for a plaintiff to prove




a claim of excessive force, the plaintiff mdisst establish that tte alleged wrongdoing was

objectively *harmful enough’ to ¢asblish a constitutional violain.” Norman v. Taylor, 25 F.3d

1259, 1262 (% Cir.1994) (en banc), cert. dedje513 U.S. 1114 (1995)(quoting Hudson V.

McMillian, 503 U.S. 1, 8 (1992)).Second, the plaintiff musthew that the prison officials

inflicted unnecessary and wanton pain anffesing. Hudson, 503 U.S. at 6; Williams v.

Benjamin, 77 F. 3d 756 (4th Cir. 1996).

With regard to prison disturbances, wiet unnecessary and wanton pain and suffering
was inflicted “ultimately turns owhether force was applied in a gofaith effort to maintain or
restore discipline or maliciously and sadiatly for the very purpas of causing harm.”
Whitley, 475 U.S. at 320-21. In determining ether the defendant acted maliciously and
sadistically, the following factors should be baled: (1) “the need for application of force”; (2)
“the relationship between the nead the amount of force that wased”; (3) “the extent of the
injury”; (4) the threat reasonably perceived bg tesponsible official; and (5) “any efforts made
to temper the severity of a forceful response.”’ald321; see also Williams, 77 F. 3d at 762.

Moreover, in the Fourth Circuit, “absetiie most extraordinary circumstances, a
plaintiff cannot prevail on an Eighth Amendnbhesxcessive force claim if his injury ide
minimis.” Norman, 25 F.3d at 1263. In Norman, # fficer swung hiscell keys in the
direction of the prisoner’s face when the prisopecame disruptive. The prisoner asserted that
he put his hands up to cover his face and the Rityss thumb, causing sihand to swell. The
Court ruled that th prisoner sustainede minimis injuries, proving thatle minimis force was

used. Further, in Taylor v. McDuffie, 1553d 479 (4th Cir. 1998), cert. denied, 525 U.S. 1181

(1999), the Fourth Circuit founthat a detainee who receivédbrasions on his wrists and

ankles, slight swelling in the jaw area, tendemever some ribs and some excoriation of the



mucous membranes of the mouth” asesult of an incident had sustaindelminimis injuries.
On the other hand, the United States Supremet®asrfound that “bruiseswelling, loosened
teeth and a crackedmal plate” are notle minimis. Hudson 503 U.S. at 10.

Although ade minimis injury reveals thatle minimis force was used, Idat 1262, the
Fourth Circuit has held that rertain circumstances, a claim mayrbade even if the injury is
deminimis. Specifically, the Fourth Circuit has stated:

There may be highly unusual circumstanoesvhich a particular application of

force will cause relatively little, or peaps no, enduring injury, but nonetheless

will result in animpermissible infliction of pain. Cf. Hudson, 503 U.S. at ----,

112 S.Ct. at 1000 (“diabolic” or “inhuméaphysical punishment unconstitutional,

regardless of injury). In these circstances, we believe that either the force

used will be “of a sort ‘repugnant to the conscience of mankind,” and thus
expressly outside thde minimis force exception, see Huns, 503 U.S. at ----,

112 S.Ct. at 1000 (citations omitted), or the pain itself will be such that it can

properly be said to constitute more tldaminimisinjury.

Norman, at 1264, n. 4.
Recognizing the principle that amury does not have to basible to be impermissible,

the Fourth Circuit has held dah “[m]ankind has devised somntertures that leave no lasting

physical evidence of physical injury.” Williams v. Benjamin, 77 F.3d 756, 762 and 762'h.2 (4

Cir. 1996)(inmate was strapped down, spread-eagled, for 8 hours in 4-gtiaints after being
sprayed with mace and not permitted to wash it udg a toilet, or receive medical attention).

See also, Jordan v. Gardner, 986 F.2d 1521, 1526, 1846i(91993) (en banc)(the psychic

pain female prisoners suffer when subjectedctoss-gender pat down search satisfies the
objective component of an™8Amendment analysis, i.e., whet an injury inflicted is
sufficiently serious).

Here, however, even when drawing all reade inferences in plaintiff's favor, the

Court makes the following findings. The piaff's response to the motion for summary



judgment with its attached affidavit, whenewed in light of theevidence, including the
defendants affidavits; the defendsiriestimony before the OIA, as well as the testimony of other
officers on duty that day, do not support a finding in favor of the plaintiff. The plaintiff admits
that he “shrugged his shoulder at” ands upset and uncooperative with Goleyt he omits
mention of the instigating circumstances thiaimediately preceded the altercation. The
defendants, on the other hand, present evidenctuding a copy of the video surveillance
footage of the incident, reviewed by Lt. William Holzaph&, show that the plaintiff attempted
to pull away from Gore toward an inmate ancell they were passing by as he was being
escorted® plaintiff stopped at the other inmate’s cafid refused to move along when instructed
to do so* Gore gave several verbal warnings prioapplying force to regain control of plaintiff
(Dkt.# 31-2 at 17; theolaintiff ignored the verbal warnindswhen Gore placed his hand on
plaintiff's arm to walk him toward his cell, plaiff aggressively turned toward him and threw
his shoulder toward Gore’s bodyGore first placed the plaintiff “against the wall” in an attempt

to regain control over hirfft plaintiff was given several opponities to discontinue his

4 See Plaintiff's Affidavit, Dkt.# 34-1.

® Lt. William Holzaphel is employed by the BOP, and on the day in question, was assigned as the Special Housing
Unit Lieutenant. He testified before the OIA that althobgtdid not witness the actual incident because he was off

the unit when it occurred, he responded to the staff's call for assistance and observed medical staff providing
treatment to plaintiff after the incidentHle conducted the video debrief of theident and provided a report to the

OIA when the plaintiff filed his complaint.

® See Statement of Senior Officer Michael Hawkins ttic®fof Internal Affairs (“OIA”), Dkt.# 31-2 at 16 - 17;
Statement of Senior Officer SpecialistfJsteeber to Office of Internal Affasr 1d at 17; Declaration of Michael
Gore, Dkt.# 31-3 at 1.

" See Statement of Senior Officer Mich&are to OIA, Dkt.# 31-2 at 17; Seahent of Senior Officer Michael Gore
to OIA, Id. Declaration of Mihael Gore, Dkt.# 31-3 at 1.

8 See Statement of Senior Officer Maei Gore to OIA, Dkt.# 31-2 at 17.
% See Declaration of Michael Gore, ©k31-3 at 1 and Declaration of shiael Hawkins, Dkt.# 31-4 at 1.

10 see Statement of Senior Officer Miegh Hawkins to OIA, Dkt.# 31-2 at 1Btatement of Senior Officer Michael
Gore to OIA, Id.



disruptive behavior beforeeing taken to the floor by Gore and Hawkihghe force applied was
the minimum necessary and was not exces3ileg irons had to be applied to plaintiff to finally
subdue hint? the injury plaintiff received was not intentiorfalplaintiff made no allegation of
staff misconduct after the incidelitand plaintiff was given immedie medical attention for his
injury, after finally being subdu€@.

Further, after a June 28, 20ltter by the plaintiff complaining about the incident, the
Warden at U.S.P. Hazelton authorized an stigation in August 2011. Shawn Burchett, Special
Investigative Agent, was assigned to conduct the investigation. His November 3, 2011 OIA
Investigative Report (“the Repojttegarding the alleged “PhysicAbuse of Inmates” by Gore
refutes the plaintiff's claim that the force svainjustified or unreasmably applied; video
surveillance of the incident showed plaintiff éarly disobeying staff orde and . . . struggling
with staff as they attempt to regain control of himi{.pkt.# 31-2 at 18.

Because the defendants have attached aifgjsexhibits and other documents to their
motion, the Court construes it as a motion $ammary judgment. The nonmoving party is

required “to make a sufficient showing on an eaéelement of her case with respect to which

1 See Statement of Senior Officer Specialist Jeff Steet@iApDkt.# 31-2 at 17; Declaration of Michael Hawkins,
Dkt.# 31-4 at 1; Declaration of Micha€lore at Dkt.# 31-3 at 2; StatementS#nior Officer Michael Gore to OIA,
Dkt.# 31-2 at 17; and Statement of Senior €&ffiMichael Hawkins t®IA, Id. at 16 — 17.

12 See Declaration of Michael Gore, Bkt31-3 at 2; Statement of Senioffier Specialist Jeff Steeber to OIA,
Dkt.# 31-2 at 17.

13 See Statement of Senior Officer Mah Hawkins to OIA, Dkt.# 31-2 at 1&tatement of Senior Officer Chris
Crank to OIA,_Id.; Senio®fficer Specialist Jeff Steebtr OIA, Dkt.# 31- at 17.

14 See Statement of Senior @#r Michael Gore to OIA, Dkt.# 31-2 at;1Declaration of Michael Gore, Dkt.# 31-3
at 2.

15 See Statement of Lt. William Holzaphel to OIA, Dkt.# 31-2 at 17.
16 See Statement of Senior Offiddichael Hawkins to OIA, Id.

" The pro se law clerk assigned to this matter reviewed the video footage of this incident and confirrhed that t
version of the incident attested to twe defendants is accurate in all respects.

9



she has the burden of proof.” Celotex Cosppra at 322. The plaintiff's response to the
defendant’s motion, even with its attached affidadoes not meet thistandard. Based on the
record currently before the Court, the forcedisgainst the plaintifivas applied by defendants
Gore and Hawkins, who admit that they took pteantiff to the floor after he became disruptive
and combative. However, it is clear that thecénl used was applied in a good-faith effort to
maintain or restore discipline, and not malicioushd sadistically to cause harm. The weight of
the evidence, including the video surveillangethge of the incident, ds not support a finding
that excessive force was used. There is, theréfooegenuine issue as to any material fact and .
. . the moving party is entitled sojudgment as a matter of ldwkFed.R.Civ.P. Rule 56(c).

Accordingly, because the plaintiff hasither shown that “the alleged wrongdoing was
objectively ‘harmful enough’ to éablish a constitutional violation® nor can he establish that
the prison officials inflicted unnessary and wanton pain and sufferfiglaintiff has failed to
make a colorable showing that the defendants used excessive force.

V. Conclusion

For the reasons stated above, the defendantsdomim dismiss, or in the alternative, for
summary judgment (Dkt.# 30), GRANTED, and thepro se plaintiff’'s complaint (Dkt.# 1) is
DENIED andDISMISSED with prejudice from the docket.

It is furtherORDERED that the Clerk of Court shall tar judgment for the defendants.

Should the plaintiff choose to appeal the judgt of this Court to the Fourth Circuit
Court of Appeals, he IBDVISED that he must file a noticeof appeal with the Clerk of this
Court within 30 days after the date of the entry of the judgment orderpursuant to Rule 4 of

the Federal Rules of Appellate Procedure. Comdistéh Local Rule 3(a) of the Fourth Circuit

18 Norman,supra at 1262.

1 Hudson supra at 6; Williams v. Benjamin, 77 F. 3d 756"(@ir. 1996).

10



Court of Appeals, alongith the filing of his notice of ggeal, plaintiff should also submit $455,
which includes a $5 filing fee for the notice afpeal and a $450 fee for the docketing of the
appeal. In the alternative, at the time the a®tf appeal is submitted, the plaintiff may, in
accordance with the provisions of Rule 24(ajh#f Federal Rules of Apjiate Procedure, seek
leave to proceedn forma pauperis from the United States Cduof Appeals for the Fourth
Circuit.

IT IS SO ORDERED.

The Clerk is directed to trangntopies of this order to thgro se plaintiff by certified
mail, return receipt requested, hies last known address as shoan the docket, and to counsel
of record as applicable, as provided in the Audstrative Procedures fdlectronic Filing in the
United States District Court.

DATED: February 26, 2013
/s/ _James E. Seibert

JAMES E. SEIBERT
UNITEDSTATESMAGISTRATE JUDGE
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