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IN THE UNITED STATESDISTRICT COURT

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
BLUEFIELD DIVISION

FEDERAL DEPOSIT INSURANCE )
CORPORATION, as Receiver for )
AMERIBANK, INC., )
)
Plaintiff, )
)
2 ) Civil Action No. 1:12-7050
)
JACK A.BALDINI, etal., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff has filed a Motion for Protectiv®@rder Concerning Discovery of Electronically
Stored Information [ESI] and Supporting BriéRocument No. 56.) Defendants have filed their
responses in opposition to Plaintiff's Motion. (Dmeent Nos. 59, 60 and 61.) Plaintiff has filed its
Reply in Support of its Motion. (Document N®2.) The Court held a hearing upon Plaintiff's
Motion for Protective Order Concerning Discoveryg8l. Having considered the issues presented
in writing and verbally and applicable law, tBeurt concludes that Plaintiff’'s Motion should be
denied.

FACTUAL AND PROCEDURAL BACKGROUND

On October 26, 2012, Plaintiff filed a Complaint naming Mr. Jack Baldini, Mr. David
Cogswell, Mr. Louis Dunham, Mr. Michael Brien and Mr. James Sutton as Defendants.
(Document No. 1.) Plaintiff alleges that2004 Mr. Dunham, Ameribank’s President and CEO,
executed a Mortgage Loan Sale and Servicing Agreement with Bristol Home Mortgage Lending,
LLC, d.b.a. LendingOne [Bristol]. Under the agreemAmeribank agreed foind construction and

rehabilitation account [CRA] loans which Bristokegented and certified were in conformity with
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its policies and underwriting standards. Plaintiff alleges that Defendants “failed to adequately
monitor or supervise the Bank’s funding of Bristoiginated loans during the periods when each

was responsible for overseeing Bristol's activities.” ,(fl.62.) Plaintiff further alleges that
Defendants disregarded repeatedniays of Office of Thrift Supevision regulators regarding the

risks associated with Ameribank’s continuing to fund loans which Bristol presented. Finally,
Plaintiff alleges, Ameribank failed on September 19, 2007. (Id., § 90.) Plaintiff provides 32
examples of “deficient loans” funded betan September 30, 2006, and September 30, 2007, “after
examiners had repeatedly warned Defendants about the risks associated with Bristol-originated CRA
loans.”Plaintiff alleges respecting these loans Ameribank did not sigiloan approval forms for

21 of the 32 loans and funded the loans witholbitaining sufficient information about the
borrower’s financial conditions, personal guarantees and appraisals and in amounts in excess of
established limitations. (019 91 - 124.) Thus, Plaintiff claims that Defendants (1) acted negligently

in failing to supervise Ameribank’s relationship with Bristol and allowing Ameribank to fund loans
originating through Bristol; (2) acted with gross negligence and are liable under the Financial
Institutions Reform, Recovery and Enforcem@at; and (3) breached fiduciary duti®y failing

to supervise, oversee and monitor Bristol and its underwriting of loans funded by Ameribank.

On December 18, 2012, the parties filed a Stipulation to Extend Time to Respond to
Complaint and Jury Trial Demand until January 14, 2013. (Document No. 17.) The parties submitted
a proposed Protective Order specifying procedwssecting confidential documents and materials
onJanuary 11, 2013 (Document No. 20.), and the uigtexd signed and filed the Protective Order
onJanuary 15, 2013 (Document No. 29.). On Jarilig 16 and 18, 2013, Defendants filed Motions

to Dismiss, Memoranda in Support and documents which they requested to be filed under seal.



(Document Nos. 21 - 28 and 30, 31 and 33.) On January 28, 2013, Plaintiff filed its Consolidated
Response in Opposition to Defendants’ Motiori3igmiss. (Document No. 38.) On February 4 and
11, 2013, Defendants filed their Replies. (Document Nos. 39 - 41.) The parties made their Rule
26(a)(1) disclosures on March 20, 2013. (DocuinNws. 44 - 47.) On May 6, 2013, Mr. Dunham
served his First Set of Requests for ProduatibDocuments on Plaintiff. (Document No. 50.)

On June 10, 2013, Plaintiff filed a MotionrfBrotective Order Concerning Discovery of
Electronically Stored Information [ESI] and Supiiog Brief. (Document N. 56.) Plaintiff states
that when Ameribank failed and Plaintiff took owasrits receiver, it took possession of bank records
consisting of “massive amounts of electronicaltystl information” which it maintains on its Data
Management Services iConnect setivery and litigation support platfor®laintiff states that after
the Rule 26(f) conference in this case, ibywded Defendants with a proposed protocol for
producing electronically stored informati and “numerous discussions and written
communications” followed which resulted in “vaus revised versions accommodating most of the

defendants’ requests.”

! FDIC-R’s Protocol Regarding ElectronilgaStored Information (Document No. 56-2.)
provides as follows:

5. FDIC-R or its contractors are in possien of certain ESI related to the Bank
and obtained from the Bank’s legacy systems (“Bank ESI”). The Bank ESI
is maintained by FDIC-R in the Data Management Services (“DMS”)
databases listed in attached ExhibiFB.IC-R represents that the Bank ESI
listed in Exhibit B is a complete aadcurate listing of all the ESI processed
by FDIC-R from the Bank. The FDIC-Ralhcause searches to be conducted
of the Bank ESI and shall process and produce any and all responsive
documents to Defendants in accordance with the procedure set forth in the
ESI Protocol in the format specifi@d Exhibit A. Defendants reserve the
right to seek the assistance of the Calinecessary, to search additional ESI
in the possession or control of FD&@d the FDIC-R, including ESI created
or modified by the FDIC-R in conntan with its receivership over the Bank.
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6. Defendants shall collectively identify a set of search terms and designated
custodians. The FDIC-R will run theearch terms across the designated
custodians’ Bank ESI. Thereafter, thelEER shall provide a search term hit
report to Defendants which identifies the query and, for each database, the
number of unique documents which hit upon each identified search term
requested by Defendants. The FDIC-RIEhIso identify in the hit reports
the number of documents included ia family of each document containing
a search hit, and, solely for forendig&ollected data (contained in the “AM
Forensic Data” database”), the number of search hits per custodian. With
respect to this search term process, Defendants are entitled to a maximum of
seven (7) iterations of custodians amdreh terms and hit reports (provided
that Defendants provide the FDIC-R with all sets of custodians and search
terms before documents are exported to a Relativity database pursuant to
paragraph 7 below). If, however, a producing party is aware of a relevant
document that is not triggered by the application of the search terms, the
producing party shall produce that document. If the Parties are unable to
agree upon a final set of search teramg; Party may raise the issue with the
Court by motion.

7. After the Parties have agreed upon search terms or established search terms

with the assistance of the Court purdutariParagraph 6 above, FDIC-R shall

export to a Relativity database as designated by the Defendants the
documents captured by the agreed ugpearch terms. The FDIC-R will not

run any new search terms after the documents are exported to the Relativity

database. Defendants shall be granted access to the Relativity database for

inspection of the documents and magigeate the documents they wish to
have delivered. Within a reasonable time after being granted access to the

Relativity database, the Defendants shall conduct a preliminary review of the

documents to determine if the search terms agreed upon pursuant to

paragraph 6 above should be run across any additional custodians. If so,

Defendants shall promptly notify thEDIC-R that they designate the

additional custodians. The FDIC-R shall run the agreed upon search terms

across the additional designated custodians and export the captured
documents to the Relativity database.

The Parties reserve the right to claim privilege or work product protection.

Defendants shall collectively pay $0.06 per page for all Bank ESI that is

produced to Defendants as provide&etction VIl of Exhbit A. The FDIC-

R will pay for the costs of Relativity; provided that each Defendant shall

promptly inform the FDIC-R in the event that he or she no longer requires

access to the Relativity database. Addiitilly, disputes about the continued

use of the Relativity database shall be resolved by the Defendants who are

parties to the dispute assuming resialty for paying for Relativity costs.

10. Regardless of the protocols set farththis Protocol, the FDIC-R shall

© o
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Plaintiff states that “the parties have agreedlideians of the ESI protocol except for one: whether
the defendants will supply search terms and condugtiek-peek’ review.” Plaintiff states that it
proposes that defendants supply se&erms which Plaintiff wouldaply to the electronically stored
information. Plaintiff would then provide defdants with “hit reports”indicating the number of
documents and data hits. Plaintifbuld then copy the documents and data hits “to Relativity, a third
party document review platform.” Defendantsudd then have unlimited access to the documents
in “Relativity” for “quick-peek” review and wuld identify documents for production. Plaintiff
would then conduct a privilegeview of the documents identifidor production, Bates stamp them
and produce electronic copies of thEn6 cents a page. Plaintiff states that it filed its Motion for
Protective Order Concerning Discovery of Elenically Stored Information and Supporting Brief
upon receiving Mr. Dunham’s Request for Produtiof Documents in May, 2013. Citing Federal
Rule of Civil Procedure 26(b)(2)(B) establishspgcific limitations on discovery of electronically
stored information, Plaintiff asserts that relevant documents contained within the electronically
stored information in its possession are meatsonably accessible and their production would be
unduly burdensome and expensiveheut a search term, quiclke@k process with Defendants
supplying the search terms. Plaintiff asserts theth suprocess is in conformity with Federal Rule

of Civil Procedure 34 as it balances Plainsifbbligation to provide documents responsive to
Defendants’ requests and Defendants’ needsfiommation underlying the claims against them and
their defenses. Plaintiff further argues that, as Ameribank’s officers and directors familiar with

Ameribank’s electronically stored information, Defendants are better positioned to create search

produce any and all non-privileged ESI it intends to rely upon in support of
any claim or defense during the course of the litigation.
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terms which would identify relevant informati. Finally, Plaintiff urges that Rule 34 requires
Defendants to pay for the copying of the electronically stored information produced. Plaintiff
attaches as exhibits to its Motion (1) a copy of the Mr. Dunham’s First Set of Requests for

Production consisting of 36 separate reqée$® Protocol Regarding Electronically Stored

2Mr. Dunham’s Request for Production specifiled forms for producing ESI and required
that it “be produced on external hard drives, ligatcessible computer or electronic media.” Mr.
Dunham requested that Plaintiff produce the “B&it&” and “Credit Files” for each Bristol loan
between June 1, 2006, and January 31, 2007 (Nos. 1 and 2.); semi-monthly delinquency reports
provided by Bristol pursuant to the Bristol Agreement (No. 3.); the loan files which Bristol made
and delivered in 2007 for the loans identifiedia Complaint (No. 4.); documents pertaining to
Ameribank’s request to assume responsibilityskEnvicing Bristol loans funded by Ameribank and
the request for and receipt of documents fromstBr (No. 5. and 6.); documents pertaining to the
origination of loans by Bristol or the fundinglofins by Ameribank in the New Orleans/Gulf Coast
area (No. 7.); documents relating to any agre¢mectommunication between Bristol and specified
persons and entities (No. 8.); davents relating to any agreent or communication between
Bristol and Ameribank respecting specified persons and entities (No. 9.); documents relating to any
overriding guaranty of repayment of Bristol-originated loans (No. 10.); documents relating to the
financial involvement of a specified persand entity in Bristol loans (No. 11.); documents
indicating Ameribank’s knowledge of that person’s interests in Bristol loans (No. 12.); reports of
investigations respecting fraud or other reafance conducted in behalf of Amerbank, FDIC-R,
OTS and other regulators (No. 13); 2007 repbyt€rowe Chizek concerning Bristol (No. 14.);
documents pertaining to termination or modification of the terms of the Bristol Agreement (No. 15.);
notebooks/files containing results of Ameribankiglidss/due diligence/review/ inspection of the
Bristol loans pursuant to the Bristol Agreemgd. 16.); documents generated and maintained by
Mr. O’Brien through January 17, 2007, and by Ameribank after January 18, 2007, pertaining to
tracking of delinquencies on Bristol loans, receipt of loan documentation from Bristol, balances
owed and payments made on Bristol loans Bnstol loans audited by Ameribank (Nos. 17 and
18.); basic information (account number, borrowenegroperty address, etc.) respecting Bristol
loans maintained on specified software (No. ;18gcuments pertaining to Ameribank’s line of
credit to Bristol (No. 20.); communications to or from OTS or other regulator regarding the
concentration of Bristol loans (No. 21.); documestating to the consideration and establishment
of internal concentration limits on Bristol loans (No. 22.); documents indicating OTS or other
regulator views and comments on the internal camagaon limit of Bristol loans at Ameribank (No.
23.); communications during the period from January 1, 2004, and September 19, 2008, between
specified persons and with governmental entigepecting Bristol loans funded by Ameribank (No.
24.); communications between Ameribank andtBFiduring the period from January 1, 2004, and
September 19, 2008 (No. 25.); communicatioterdflay 19, 2004, betwediDIC-R, OTS, FDIC
and other regulators and Bristol (No. 26.); communications between Bristol and any external
auditing firm retained by Bristol (No. 27.); doments pertaining to efforts of Mr. Sutton,
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Information; and (3) the Declaration of Mr. yRRivard, an Information Technology Specialist in

the Litigation Support Group of the Plaintiff's Legal Information Technology ¥nit.

Ameribank or American Bankshares, Inc., to purchase Bristol (No. 28.); Ameribank’s loan policies
and procedures including those relating to thstBrloan program (No. 29.); financial statements
relating to the assetiabilities and net worth o& specified person (No. 30.); documents relating

to Mr. Dunham’s proposed buyout of Mr. Sutton’s and American Bankshares, Inc’s interests in
Ameribank (No. 31.); Ameribank’s audited fimg@al statements from 2004 through 2008 (No. 32.);
Ameribank’s independent auditors’ repontglfor audits for 2004 through 2008 (No. 33.); minutes

of Ameribank’s Board of Directors meetingdiinformation provided to Board members in 2004
(No. 34.); communications and agreements betw@d-R and Ameribank’s former officers or
directors (No. 35.); and documents pertainin@my claim or lawsuit against Bristol including
communications about settlement or dismissal of the claim or lawsuit (No. 36.).

3 Mr. Rivard states in his Declaration as follows:

4. The FDIC has a contract with Lockheed Martin Corporation . . . to manage
electronic discovery in litigation involvinigiled banking institutions for whom the
FDIC is appointed receiver, including Aniteank, Inc. . . .. Lockheed manages the
electronically stored information (“ESI”) stored on the FDIC’s internal database
system, DMS iConnect (“DMS”).
5. Lockheed also hires and oversees subaotutrs . . . to handle other aspects of the
discovery process. In most cases, the FEd€s not pay subcontractors . . . directly,
but only through Lockheed.

* % %
12. The FDIC has already incurred substawtiats related to Ameribank ESI, and
anticipates incurring more. At the outset, immediately after being appointed Receiver
for Ameribank upon the Bank’s failure, the FDIC collected 0.345 terabytes (or
353.28 gigabytes) of ESI (comprised of 3,086,689 Oracle data records and
approximately 2,079,755 native/imaged files) possessed by the Bank. This data
includes 23,146 scanned paper documents.
13. Although not required to do so to satigfyreceivership obligations, the FDIC
also processed and uploaded most of its material into DMS in order to streamline and
hasten the discovery process in anticipation of litigation against, inter alia, the former
directors and officers of the Bank. Foraexple, the FDIC scanned those paper
documents it anticipated would be relevarittigation against former directors and
officers, and also conducted optical character recognition processing on those
documents. The FDIC also processed batkehikely relevant paper documents and
ESI for uploading onto DMS. The collection, processing, and uploading of these
materials into DMS cost the FDIC approximately $145,000.
14. Pursuant to FDIC’s Proposed Proposal (sic), the defendants will supply the
search terms that the KD will run across the Ameribank ESI to identify
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On June 27, 2013, Defendants filed their responses in opposition to Plaintiff's Motion.
(Document Nos. 59, 60 and 61.) Mr. Baldini first contends that the Court should deny Plaintiff's
Motion because its proposed protocol for prodgdtSl “is inconsistent and cannot be reconciled
with Rule 34 of the Federal Rglef Civil Procedure.” (Document No. 59, p. 5.) Mr. Baldini asserts
that “the FDIC’s proposed protocol . . . would result in a ‘document dump’ that would require a
substantial amount of time, effort and money to sort into anything remotely useful. * * * This
process is clearly inconsistentith both the letter and the spirit of Rule 34(b), which expressly
contemplates that documents and ESI are to be produced to the requesting party in a manner that

allows the requesting party to meaningfully utilikem in its defense, without any need to engage

presumptively responsive ESI appropriate for review during the Quick Pook
Production. To assist the defendants in identifying an appropriate subset of
responsive ESI, the FDIC will run numerouariations or proposed search terms
through its DMS databases and provide toitints,” i.e., the number of responsive
items of ESI in the selected databagdwe FDIC will also canpile and provide to

the defendants a chart describing the 87 DMS databases in order to assist the
defendants in identifying the databases most likely to contain ESI relevant to this
litigation.

15. After the FDIC runs the search terms and provides the hit reports to the
defendants, the FDIC will export the respoaESI from DMS to Relativity, a third-

party platform, for the Quick Peek Production described above. This process costs
the FDIC $450 per gigabyte. The FDIC does seek to recoup any portion of this
cost through its requested $0.06 per page fee for making and delivering copies of
ESI.

16. In order to make and deliver electrooopies of the tagged ESI, the FDIC will

first “image,” i.e., convert form native files to TIFF format, the selected ESI. In order
to make and deliver electronic copie&dl, the FDIC will also affix Bates numbers

and confidentiality designations to eacimitef ESI. After providing Bates numbers

and confidentiality designations, the FDIC will transfer electronic copies of selected
ESI onto physical media and then deliver that physical media to the defendants.
17. The FDIC’s general $0.06 per page rates based on the FDIC’s estimates of
average production costs in a typical cgsetes the FDIC received from Lockheed,

and a review of market prices for servitieat the FDIC provides to the defendants

in connection with making and delivering electronic copies of requested ESI.
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in costly post-production processing.” (Igp. 6 - 7.) Acknowledging that search terms must be
utilized to identify relevant electronically storedlormation, Mr. Baldini contends that, because it

has had possession and control of the Ameribamhkdé8ve years and has “technological expertise

and experience sufficient to search the documents in its possession and respond to discovery
requests”, the FDIC is clearly in the best position to develop and propose the terms most likely to
identify documents responsive to the Rule&quests that have and will be filed.” (Id. 12.) Mr.

Baldini contends further that Ameribank EShist inaccessible because it does not fall within one

of three categories of ESI which have beepngadzed as inaccessible — deleted ESI, ESI on disaster
recovery backup tapes and legacy ESI heldalbmodischsystems — and Plaintiff holds the
Ameribank ESI “on computer systems specifically designed to facilitate the identification and
production of ESI . . ..” (Id.p. 14.) Second, Mr. Baldini contends that the Court should deny
Plaintiff's Motion because Plaintiff's proposed pratbis unfair and prejudiail to Defendants. Mr.
Baldini states that Plaintiff ldgpossession and control of Amerili& ESI for four years prior to

filing suit against Defendants, and accessed aalyzed the ESI and idéfied ESI in support of

its claims. (Id, p. 15.) Mr. Baldini asserts that requiriDgfendants to search the Ameribank ESI

for documents in response to their requests Witaintiff has already devised ways of accessing the
ESI is unfair and prejudicial to Defendants. HyaVr. Baldini contends that Plaintiff’'s proposed

ESI protocol has “at least two additional fundaraéfidaws”: (1) it only cover Ameribank ESI after

the receivership, not before and after it; and (2) the requirement that Defendants pay for the
production of ESI is contrary to the Rules of/iCProcedure and ruling of Courts including the
Fourth Circuit. (Id,. p. 17.) Mr. Baldini attaches as exhibits to his Response a copy of (1) Northern

District of Georgia Judge Steve Jondshe 3, 2013, decision in FDIC v. Brisc@avil Action No.




1:11-cv-2303-SCJ and (2) Plaintiff's MotionDeutsche Bank National Trust Company v. EDIC,

etal, Case No. 1:09-CV-1656-RMC, in the United St&iestrict Court for the District of Columbia
requesting that Defendant JP Morgan Chase Bargdugred to organize its response to the FDIC’s
request for production to correspond with its requests.

Mr. Dunham, Mr. Cogswell and Mr. O’Brien camid similarly in th@iResponse (Document
No. 60.) that Plaintiff’'s Motion should be denibdcause Plaintiff's proposed protocol “contrary
to the Rules of Civil Proceder— attempts to shift the emiburden of identifying documents
responsive to defendants’ requesito defendants, at defendants’ codEmphasis in Defendants’
Response.) Defendants Dunham, Cogswell and O’'Braga ttat prior to the filing of the Complaint
in this matter, Plaintiff produced files pertainitagthe Bristol CRA loans which are the subject of
its Complaint but they were files createdlanaintained by Bristol and not Ameribank. (iol. 4.)
Defendants Dunham, Cogswell and O’Brien sttt Ameribank maintained files containing
Bristol’s certification and loan approvals and cHest& indicating Ameribank’s tracking and receipt
of Bristol's documents. These files, Defendantsrs| were maintained in green file folders in
Ameribank’s Florida Branch and were not kefctronically or scanned. Defendants Dunham,
Cogswell and O’Brien further claim that documantiicating the results of Ameribank’s quarterly
audits of Bristol loans were kept in noteboak#&meribank’s Florida Banch but do not know what
search terms might work to retrieve them from Plaintiff's ESI, d5.) Next, Defendants dispute
Plaintiff's claim that the number of electronicallyored documents pertinent to this matter is
massive stating that Plaintiff “already produtedefendants pre-litigation a significant portion of
the more obvious documents pertinent to this casgyaeous Bristol-related loanfiles . . .; various

but incomplete sets of Board of Directarsnutes and reports; the MLSS Agreement and
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underwriting guidelines; various examination reports; and a collection of other miscellaneous
documents.” (Id.p. 6.) Because Plaintiff has done Befendants Dunham, Cogswell and O’Brien
state, their Requests for Production of documents baen “narrow and targeted * * * to avoid a
document dump of Bristol files.” (Idp. 7.) Defendants then mention that they have proposed “a
substantially modified ESI Protocol” in confoitsn with the applicable Federal Rules of Civil
Procedure and note that they would consider imgriwith Plaintiff in tre development of search
terms which might yield relevant documehtdd., p. 8.) Defendants Dunham, Cogswell and

O’Brien argue that the Rules of Civil Procegluequire the recipient of requests for production of

* Defendants’ proposed Joint Protocol Regeg Electronically Stored Information
(Document No. 60-7.) provides as follows:

3. The provisions set forth in ExhibA shall govern the format of the
production of ESI for purposes of Ru8d(b)(1)(C) of the Federal Rules of
Civil Procedure. However, nothing insHProtocol or Exhibit A will prevent
the right of any Party to inspectiginal hard copy documents upon request.

4. If search terms are used, the prodgdétarty shall include with its production

a list of all search terms utilized in searching for documents responsive to

discovery requests.

The Parties reserve the right to claim privilege or work product protection.

Regardless of the provisions set fairththis Protocol, the Parties shall

produce any and all non-privileged ESI they intend to rely upon in support

of any claim or defense during the course of the litigation.

7. The parties shall log any documents reasonably believed to be not
discoverable because it is privileged, subject to the work product doctrine,
or otherwise not discoverable on the basis of a recognized protection or
privilege.

oo

Exhibit A attached to Plaintiff's Protocol Barding Electronically Stored Information and
Defendants’ proposed Joint Protocol Regardiigctronically Stored Information is identical
specifying the formats for produng different kinds of ESI (email, other Windows-Based ESI,
spreadsheets and PowerPoint files and load)filtne file types which will be processed for
production; the procedure for eliminating dgplies and streamlining discovery; how documents
will be produced (“hard drive, readily accessible computer or electronic media”); and how
documents containing color and are in physical hard-copy will be produced.
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documents to make reasonable efforts to search for documents and information responsive to the
requests and in other cases Courts havenedj@ilaintiff to do so respecting ESI. (Idp. 10-11.)
Defendants then assert that several Courts inaveated that using search terms to access ESI in
“Relativity” has proven problematic because H# was disorganized and some documents were
not amenable to an electronic search, @id. 11 - 13.) Defendants DumhaCogswell and O’Brien

state that they have experienced problems iaioioig bank and audit files from Plaintiff “perhaps
because they have not proven to bemafle to an electronic search.” (lal. 13.) Defendants assert

that, contrary to Plaintiff's claim, they are rwgtter positioned to craft search terms for finding
information in ESI because (1) they left Amenkabout 20 months before it went into receivership

and the Bank had two changes of management arkddtida branch closed after they left so that
bank records were potentially transferred alamd (2) they do not know how Plaintiff organized

and scanned the bank records when Plaimdktover as receiver and the bank records were not
scanned into a litigation compatible program., (. 14 - 15.) Defendants Dunham, Cogswell and
O’Brien next assert that, because Plaintiff has not kept documents and information as ESI as
Ameribank did in the course of its business, Plaintiff cannot now rely upon Rule 34(b)(2)(E)(i)’s
“usual course of business” provision and therefore “must organize and label [documents] to
correspond to the categories in the request[s]”, plol. 16 - 17.) Finally, Defendants contend that

the six cent per page charge which Plaintiff wddde the Courtimpose “is inapplicable and makes

no sense” because documents and informatiorbeifiroduced in a computerized format., (.

18 - 20.) Mr. Dunham, Mr. Cogswedhd Mr. O’Brien attach as exhibits to their Response a copy
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of (1) Plaintiffs Response to Mr. Dunham’s First Set of Requests for Production of Docdments;
(2) cases cited in their Response; (3) a JanR@yp012, letter from Defendants’ counsel to the
FDIC’s counsel requesting documents relatethéoFDIC’s claims against Defendants Dunham,
Cogswell and O’Brien; (4) an Audit Report of thepartment of the Treasury’s Office of Inspector
General containing a “Chronology Significant Events” including “examinations conducted and
enforcement actions taken by the Office Tdfrift Supervision between April 30, 1997, and
September 19, 2008; (5) the Affidavit of DavidG. Cogswell; (6) Plaintiffs Rule 26(a)(1)
Disclosures; (7) Joint Protocol Regarding Electrally Stored Information; (8) Plaintiff's Motion

in Deutsche Bank National Trust Company v. FDd€al, Case No. 1:09-CV-1656-RMC, in the

United States District Court for the District oflGmbia requesting that Bendant JP Morgan Chase
Bank be required to organize its responseediIC’s request for production to correspond with

its requests; (9) Defendants’ Brief in Suppoftthe FDIC to Produc®ocuments in EDIC v.

> Plaintiff responded to each of Mr. Dunham’s 36 Requests contained in his First Set of
Requests for Production of Documents as follows:

Objection. The Federal Deposit Insurance Corporation. As receiver for Ameribank,
Inc., (“FDIC-R”) maintains Ameribank formation in the form of electronically
stored information (“ESI”). Despite months of negotiation, counsel for plaintiffs
(sic), including counsel for Mr. Dunhatmave not agreed with FDIC-R’s proposed
ESI Protocol, a copy of which is attached as Exhibit 2 to FDIC-R’s motion for
protective order (Doc. 56) served simukausly with this response. FDIC-R is
willing and able to follow this protocol anpfoduce the ESI as it is kept in the usual
course of business and in the form in whiés ordinarily maintained, subject to the
Protective Order dated January 15, 2018d[29). FDIC-R objects to defendant’s
proposed form of ESI production, the burden and expense of which outweighs its
likely benefit, and which does not promote the “just, speedy, and inexpensive
determination” of this action. Fed. R. Civ. P. 1. As requested by defendant, the
information is not reasonably accessibézause of undue burden and cost, Fed. R.
Civ. P. 26(b)(2)(B), as demonstratedtlie FDIC-R’s motion for protective order
served simultaneously with this response.
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Blackwell,et al, Civil Action No. 1:11-CV-3423, in the Northe District of Georgia; and (10) the

October 1, 2007, Report of Examination of the Office of Thrift Supervfsion.

Mr. Sutton adopts Mr. Baldini’'s argumentsntending that Plaintiff's “proposed ESI
Protocol is an extreme departure from discovemyms and fundamental fairness.” (Document No.
61.) Mr. Sutton asserts that Rlaff has had possession and cohtricand access to the Ameribank
ESI for years and it is inconsistenith the rules of discovery to require Defendants now to devise
ways of searching the ESI for documents relet@itlaintiff's claims and Defendants’ defenses.

On July 9, 2013, Plaintiff filed its Reply Bupport of its Motion(Document No. 62.).
Citing 12 U.S.C. § 1820(f) which provides thayalocuments kept by a federal banking agency in
an electronic format shall be treated as origiaabrds for all purposes, Plaintiff claims that it is
required to produce documents as they are maintairtbd ordinary course of its business. It is not
required to produce documents as they were maintained in the ordinary course of Ameribank’s
business because Ameribank ceased to exist whetifPtaiok over as receiver. Plaintiff states that
“[i]f the defendants were to cooperate in disagyagree on the ESI protocol, and actually attempt
to follow it, they would find that the documentstlive electronic database are organized and can be
searched consistently with a very detailed wmiiteventory, which specifiethe contents of each
and every folder, as well as the location of thekidaranch — and even the location within the bank
branch — where that information was found attitme the FDIC-R took oveas receiver.” Plaintiff
urges that it is not reasonable to require gaarch the Ameribank ESI for documents responsive

to Defendants’ requests when under its proposed iataefair, more efficient and less expensive

¢ Defendants have attached a copy of this latter document to their request that it be filed
under seal. (Document No. 58.) The District Cguanted their request by Order filed on November
20, 2013. (Document No. 124.)
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to require it to make the ESI available to Defendants to search.

By Judgment Order filed on September 30, 2013 (Document No. 91.), and Memorandum
Opinion and Order filed on November 14, 2013 (Dment No. 120.), the District Court denied
Defendants’ Motions to Dismiss.

The Court held a hearing upon Plaintiff's tvm for Protective Order Concerning Discovery
of ESl on October 11, 2013. Counsel for Plainkiff, Springer, began by introducing a chart which
indicated that there were about 1,350 AmeribBniktol loans between 2004 and 2007; 331 of those
were active when Ameribank failed in Septem®@08; and 32 of those between September, 2006,
and September, 2007, are listed as examplegi@dmplaint. (Document No. 119 (transcript), p.
6.) Mr. Springer reiterated that in early 2013iRiff produced 46,000 pages of documents relating
to the 32 loans, meeting minutes and other documendsC@dnsel for Mr. Cogswell, Mr. Dunham
and Mr. O'Brien, Mr. Hoblitzell, stated thatetChart which Mr. Springer introduced “makes our
point in stark detail.” (1d.p. 8.) Mr. Hoblitzell stated that while Plaintiff provided documents
pertaining to the 32 loans listed in the Complaintjer Plaintiff’'s proposed ESI protocol, Plaintiff
would avoid altogether the responsibility ofpeading to Defendants’ discovery requests as the
Rules provide and instead have Defendants dpv&tarch terms to probe “the entire universe of
bank information, even though the case only deals with one lending relationship and 32 loans for
a limited period of time.” (1d.p. 9.) Second, Mr. Hoblitzell stated that a search of the ESI would
likely not produce certain “credit and bank files” otherwise referred to as “the green files” which
were maintained by Ameribank and other documémcluding Ameribank’s quarterly audits of
Bristol loans. (Id. pp. 10 - 13.) Mr. Hoblitzell introduced a document entitled “Screenshots from

Master BHML Serviced Spreadsheet ProduceBDMC-R 9-21-13” claiming that it evidences that
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the “credit and bank files” for October, 2006, loans exist as the document has a “credit and bank
file” column indicating the dates of numerodscuments. Third, Mr. Hoblitzell stated that
Defendants left their positions at Ameribank2@06 and 2007 and after they left, Ameribank’s
Florida branch closed, all of thean files were shipped to Ohiameribank failed and Plaintiff took

over as receiver copying Ameribank’s documentsr@cord electronically. Mr. Hoblitzell asserted

that Plaintiff admitted in its Reply that impying the documents and records electronically, it did

not keep them organized in files as Amerib&iakl. Mr. Hoblitzell stated that for these reasons,
shifting the entire burden of doing a document responsive review to the defendants is really
prejudicial and is really not iaccordance with the rules.” (Jgb. 15.) Mr. Springer responded that

the Defendants’ claim that the ESI documents andnds are disorganized and their search of the
ESI might not produce relevant documeants records is “total speculation.” (I@. 18.) After all,

Mr. Springer pointed out, Defendaritave not tried to search for documents and records under the
proposed protocol. Mr. Springer indicated that this case is about 32 loans and if Defendants want
to look at documents and recergertaining to all 1,350 Ameribank/Bristol loans, they may do so
under Plaintiff's proposed ESI protocol. (Igp. 19-20.) In replying, Mr. Hoblitzell indicated that
Defendants read the Complaint more broadly t@altdat they acted negligently respecting loans
originating through Bristol over thentire period from 2004 through 2007. (Idp. 21 - 22.) Mr.
Hoblitzell stated that it is evaht in this case and from the experiences of parties in other FDIC
cases that “these protocols and these kimtbo@iment dumps don’t make it reasonably possible to

find these documents without having the party ihptoducing them do the responsiveness review

"Mr. Springer referred to Mr. Dunham’s Regtsefor Production Nos. 6, 7 and 19 indicating
that responding to them would be “extraordinabilydensome and highly irrelevant.” (Document
No. 119, pp. 18 - 19.)
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that the Rules of Civil Prodeire require them to do.” (Ido. 25.) Mr. Springer responded that the
protocol proposed in this case or some derivaihiehas been adoptead@ utilized in other cases

and worked well and emphasized his client’s willingness to cooperate in the process of obtaining
the ESI which Defendants are requesting, . 26 - 27.) Mr. Hoblitzell replied indicating that,
unlike the protocol proposed in this case, protocols in other cases were two phase protocols requiring
that Plaintiff do the initial search and thenlaborate with Defendant® conducting further
searches of ESI. (Ichp. 28 - 29.) Counsel for Mr. Baldililr. Boone, responded then asserting that
Plaintiff has not presented grounds for the issuance of a protective ordegop(l82 - 33.) Mr.

Boone stated that while Plaintiff has provided ‘andry list” of the types ahformation in the ESI

(email, Microsoft Word files or spreadsheets, dgample), it has not indicated how much of the

total amount of ESI each type comprises. Mr. Bostaged that “some of those document types or
data types indicated by the FDIC are likely notow important in this litigation or subject to
scrutiny.” Mr. Boone argued that Plaintiff $1aherefore not demonstrated how responding to
Defendants’ Requests for Production is burdensome. {jd.33 - 34.) Mr. Boone stated that
Defendants are most interested in obtaining E&thvvas initially in paper form and estimated that
“[w]e’re really talking about probably 17,000, 20,00@pa of documents which is far different than

... the thousands of banker boxest we . . . were told abourt the FDIC’s motion . . ..” (Id.pp.

35 - 36.) Mr. Boone further noted that Plaintiff had the ESI and accessed, examined and analyzed
it for four years before filing this suit._ (ldp. 36.) Mr. Boone then discussed the Advisory
Committee Notes respecting the 2006 amendmeiRsles 26 and 34 respecting discovery of ESI
indicating that the amendments applied the basic procedure for producing documents in response

to document requests as it had existed befoESlcand “the FDIC protocol would abrogate Rule
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34(b).” (Id., pp. 37 - 39.) Mr. Boone then asserted thla¢reas Plaintiff has had access to the ESI

for four years before initiating this matter, resmgand much experience in litigation of this nature
whereas Mr. Baldini and Mr. Sutton are elderly, kept records and communicated mainly in hand
writing, knows very little about computers and hagxperience in litigation of this nature. (1d0

- 42.) Citing and discussing decisions of other Courts which support his client’s position and the
2006 Advisory Committee Notes, Mr. Boone urged thatRules anticipate that the party required

to respond to a request for production of documamdsholding ESI will develop search terms and
conduct a search initially and then work with the requesting party to expand and refine the search
as necessary. (1d43 - 45.) Mr. Boone then statedathwhen Plaintiff produced the 46,000
documents in PDF format, it had not focused on the 32 loans specified in the Complaint and “the
defendants were given a lumpnauntain of documents . . .. There was no organization. There was
no foldering. There was no labeling, no categoratiThe Defendants, Mr. Boone asserted, had

the burdensome task of examining the documentaése which were relevant and many were not.
This, Mr. Boone stated, illustrates the probleith Plaintiff's proposed protocol. (Igop. 45 - 46.)

Mr. Boone further observed that Defendants ardimited in proving their defenses to Plaintiff's
allegations to using documents pertaining onty&32 loans specified in the Complaint but rather
may do so using documents demonstrating thikgetce over the entire time they were directors

and officers of Ameribank. (Idpp. 46 - 47.) Mr. Boone concludiarguing that 12 U.S.C. § 1820(f)
pertains to the authentication of documeantd has no bearing upon production of documents and
requiring Defendants to pay for documents produced in inconsistent with the Rules and Fourth
Circuit precedent and unreasonable in the cora&ESI inasmuch as all of the ESI could be

downloaded onto a hard drive costing about $10Q.jd47 - 50.) Mr. Bosher then spoke in behalf
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of Mr. Sutton emphasizing that the general and senatige of the allegations in this case require,
as Plaintiff has acknowledged, the search of and production of documents, including notes and
emails of the other Defendants and bankleyees, from the entire bank of ESI. (lpp. 54 - 55.)
Mr. Bosher stated further that Mr. Sutton llei& own notes at the bank and wondered how those
notes would be located througlethse of search terms. (lgp. 55 - 56.) Mr. Springer then replied
in behalf of Plaintiff that “[ih our protocol, it does speak to other methods to streamline discovery
and says the parties agree to meet and confer in good faith about technology and processes.” (Id.
p. 56.) Mr. Springer stated that the protodlvas access to the documents which Defendants are
requesting; Plaintiff provided daments to Defendants Bates spmt and organized, and Plaintiff
otherwise has made access to the documents available to Defendapis. $6- 57.) Mr. Springer
stated further that most of the decisionstbier Courts have adopted the protocol, @d. 57 - 58.)
Mr. Springer then cited the 2006 Advisory Committee Notes respecting the 2006 amendment of
Rule 34 asserting that “the Court is called upon to set the right balance and weigh the burden and
the expense of this.”_(Id.p. 59.) Mr. Springer urges if Defendants are going to make all
encompassing requests for production, they, havingiaity with the documents from their work
with Ameribank, should be required to create sgleéerms to facilitatproduction of the documents
which they are requesting. (Jghp. 59 - 60.)

Defendants filed their Answers to Plaifis Complaint on October 28, 2013. (Document
Nos. 108 - 110.) Defendants deny Rtdi’s allegations of liability and assert numerous defenses
including Bristol’s contributory and comparative fault; superseding and intervening acts and
omissions of Bristol the OTS arflaintiff; the unanticipated decline in real estate values; and

reasonable reliance upon Ameribank management, professional advisors, bank examiners and
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regulators.
On November 14, 2013, Plaintiff filed Supplerte@rAuthority in Support of its Motion, a
copy of an October 23, 2013, Memorandum OpinioiNofthern District of Illinois Judge John

Grady in_EDIC -R v. Giannouliagt al, Civil Action No. 12-C-1665. (Document No. 121.) On

November 20, 2013, Mr. Baldini filed a ResponsBlaintiff’'s Supplemental Authority in Support
of its Motion. (Document No. 123.)

DISCUSSION

The Federal Rules of Civil Procedure contengothat in conjunction with disclosure, civil
discovery is a process of elucie and clarification of facts and circumstances relevant to claims
and defenses as presented in pleadings through which the claims and defenses are validated, defined
and shaped and issues are sharpened and refined for considatr#tie dispositive motion stage
and trial of a civil case. The civil discovery process is to be engaged in cooperatively. Violation of
the Rules undermines the process.

Rule 26(b)(1) of the Federal Rules of Civil Procedure provides as follows:

Parties may obtain discovery regardimy aonprivileged matter that is relevant to

any party’s claim or defense — including tkxistence, description, nature, custody,

condition, and location of any documents or other tangible things and the identity

and location of persons who know ofyadiscoverable matter. For good cause, the

court may order discovery of any matter relevant to the subject matter involved in

the action. Relevant information need notlenissible at the trial if the discovery

appears reasonably calculated to lead to the discovery of admissible evidence.
Discovery is generally limited therefore to nonprivileged information which is relevant to any
party’s claims or defenses, and relevant information is information which is admissible at trial or

might reasonably lead to the discovery of infaliorawhich is admissible at trial. Plaintiff has not

contended that Mr. Dunham’s First RequestRooduction of Documents the general limits of
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discovery as established by Rule 26. Having examined Mr. Dunham’s Request, the undersigned
finds that most of the 36 requests are focusedsaecific and probing information which is relevant
to the claims and defenses of the parties. One seems vague (No. 6.).

Federal Rule of Civil Procedure 26(b)(2)(B)deC) establishes a framework for considering
whether disputably inaccessible ESI should be produced as follows:

(B) Specific Limitations on Electronically Stored Informatigy party need not
provide discovery of electronically stored information from sources that the party
identifies as not reasonably accessible beeaf undue burden or cost. On motion

to compel discovery or for a protective order, the party from whom discovery is
sought must show that the informatismot reasonably accessible because of undue
burden or cost. If that showing is madiee court may nonetheless order discovery
from such sources if the requesting party shows good cause, considering the
limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery.
(C) When requiredOn motion or on its own, theart must limit the frequency or
extent of discovery otherwise allowed bgsle rules or by local rule if it determines
that:

) the discovery sought is unreasonably cumulative or duplicative, or can be
obtained from some other source that is more convenient, less
burdensome, or less expensive;

(i)  the party seeking discovery ©idnad ample opportity to obtain the
information by discovery in the action; or

(i)  the burden or expense of theoposed discovery outweighs its likely
benefit, considering the needs of ttase, the amount in controversy, the
parties’ resources, the importance of the issues at stake in the action, and
the importance of the discovery in resolving the issues.

The Advisory Committee Notes discuss and explain the 2006 Amendment of Rule 26(b)
respecting ESI. The Notes state as follows:

The responding party has the burden as to one aspect of the inquiry — whether the
identified sources are not reasonably acbéssn light of the burdens and costs
required to search for, retrieve, andguice whatever responsive information may

be found. The requesting party has the burden of showing that its need for the
discovery outweighs the burdens and sa$locating, retrieving, and producing the
information. In some cases, the court wilHie to determine whether the identified
sources are not reasonably accessibtevehether the requesting party has shown
good cause for some or all of the discgyeonsistent with the limitations of Rule
26(b)(2)(C), through a single proceeding or presentation. The good cause
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determination, however, may be complicated because the court and the parties may
know little about what information the sources identified as not reasonably
accessible might contain, whether it is relevant, or how valuable it may be to the
litigation. In such cases the parties may need some focused discovery, which may
include sampling of the sources, to learn more about what burdens and costs are
involved in accessing the information, what the information consists of, and how
valuable it is for the litigation in light of information that can be obtained by
exhausting other opportunities for discovery.
The undersigned finds that Plaintiff has not shdwat the burdens and costs of searching for,
retrieving and producing documents and information which it holds electronically in response to Mr.
Dunham'’s 36 requests make the documents and iat@minaccessible. While, as Plaintiff reports,
the initial cost of replicating Aeribank’s documents electronicallias significant, Plaintiff has not
provided any specific information respecting thedams and costs associated with searching the
ESI for documents and information responsive to Mr. Dunham’s 36 requests. The number and nature
of Mr. Dunham'’s requests is a factor in assessiadgpurden and cost to the Plaintiff of responding.
Mr. Dunham has served 36 specific and focusqdests. In other cases, Defendants have served

many more, and Courts have been more inclined to weigh the circumstances more favorably for the

FDIC-R. For example, in FDIC v. Brudnick?91 F.R.D. 669 (N.D.Fla. 2013), the FDIC-R sued

eight former directors and aofficer of a failed bank alleging negligence and gross negligence
relating to the approval of eleven transawt. Defendants served a request for production
containing 94 separate requests. The partaklmot agree upon an ESI protocol for production,

and Defendants moved to compel. The FDIC-R agreed to produce documents in two phases. The
first phase of production considtef about 61,000 pages of documearid constituted most of the
relevant documents in the case. These documentkl be produced at no cost to defendants. The
second phase of production consisted of docunpeotiuced under the proposed ESI protocol and

constituted “marginal documents from a relevancy standpoint’pld&75. The ESI protocol for
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production was quite similar to that in the instant case. The parties would use agreed upon search
terms to locate documents on the DMS datalthsejocuments would be uploaded to Relativity;
defendants would identify and request docum#rdyg wanted produced; and the FDIC-R would
produce the requested documents at a cost todifiés of six cents a page. As in this case,
defendants in Brudnickibjected to the protocol because they were required in the first place to
provide search terms and pay for the FDIC4Rtzduction. The Court found defendants’ objection

to providing search terms first “not very persua8ibecause as former directors and an officer of

the bank, they “stand in the best position to knosvrtames, titles and other information as to the
custodians, the names of files and how the Bank’s documents are store@.” @7 fn. 12.
Respecting defendants’ objection to paying siXx€anpage for the second phase production, the
Court found authority for shiftinthe cost of production to deferda under Federal Rule of Civil
Procedure 26(b)(2)(C) and considered a proportionality analysig.16.76 - 677. The Court
determined that defendants requests for production were broad and far reaching, the ESI protocol
would yield only marginally relevant documents, B C-R had spent a gredeal in gathering and
uploading the bank’s documents to the DSM database and the cost to defendants of producing
documents under the ESI protocawid be “relatively small.” Id.p. 677. The Court concluded that
“taking into account considerations of proportionality of the discovery requests in these
circumstances, the ESI protocol proposed by the FDIC-R is reasonable, necessary and wholly

appropriate.” 1din EDIC-R v. Giannouligs2013 WL 5762397 (N.D.lll. 2013), the FDIC-R sued

directors and officers of a failed bank alleging their negligence in approving 20 commercial real
estate loans thereby causing the bank to incur sulatksses. It appears that the parties agreed

to a two phase discovery protocol. In phase I, Defendants served 242 requests for production of
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documents, and the FDIC-R produced about $500¢d@@@ments in response. In Phase I, the
parties agreed upon 250 search terms to identify relevant information in other ESI, but could not
agree upon six search terms. Applying the agreed upon search terms to the ESI resulted in about
150,000 hits, and if the six additional search s&emere applied, it would have resulted in about
16,800 further hits. The FDIC-R moved for a protective order and a ruling respecting the search
terms which were not agreed upon and defendaot®dito compel and to add search terms. The
Court found that certain search terms shoulddzed and others should not. Defendants contended
that the FDIC-R should be conlleal to filter the ESI responsive the search terms and organize

and label it in conformity with their requesi$ie FDIC-R claimed thatoing so would be unduly
burdensome and proposed to give defendants acciesES| responsive to the search terms on a
Relativity database and produce any documeriendants requested. Niog that defendants’ 242
discovery requests were voluminous and “the vast majority” of the documents and information
responsive to the search terms would be respemsigefendants requests, the Court found that the
burden upon the FDIC-R of conducting a respasess review outweighed the benefit to
defendants would receive from it and did not require it. The Court further considered whether in
view of the Rule 34(b)(2)(E) standard the IEER should be required to organize and label
documents and information in conformity witefendants’ discovery requests. Defendants
contended that the FDIC-R had not shown thptatessing the bank’s records electronically it kept
them organized as the bank had them in the ordinary course of its business. Because defendants
could use metadata to sort and identify the oalgiocation of the respoive ESI, the Court stated

that “[s]trictly speaking, this may not be production in the ‘usual course of business,’” but the

practicaldifference is elusive. Conversely, requirthg FDIC to organize its production according
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to the defendants’ numerous discovery requastdd impose a substanitiaurden[.]” The Court
therefore did not require the FDIC-R to organigé’hase Il production to conform with defendants
discovery requests. The Court further did not regjtiie FDIC-R to organize its Phase | production

in part because “as executives responsible for the bank’s management during the relevant time
period, the defendants . . . are arguably more familih the documents thahe FDIC.” The Court
withheld in ruling upon the cost issue stating, “camesiswith the general presumption in discovery,

the FDIC will bear the i of production as they arise subjtxthe possibility that we may later
require contribution from the defendants.”

Based upon the foregoing, the Court findattthe ESI which Plaintiff possesses is
reasonably accessible and Plaintiff must provideodisiy of it pursuant to Federal Rule of Civil
Procedure 26(b)(2)(B) and (€yVhat then do the Rules contemmi@ Plaintiff must do in providing
Defendants discovery of the ESI?

Federal Rule of Civil Procedure 34(a)(1)(A) provides as follows:

(a) A party may serve on any other party a request within the scope of Rule 26(b):

(1) to produce and permit the requestingypar its representative to inspect,
copy, test, or sample the following items in the responding party’s
possession, custody, or control:

(A) any designated documents oredlonically stored information —
including writings, drawings, graphs, charts, photographs, sound
recordings, images, and other datdata compilations — stored in any
medium from which information can be obtained either directly or, if
necessary, after translation by the responding party into a reasonably

usable form[.]

Federal Rule of Civil Procedure 34(b)(2)(E) provides as follows:

8 Plaintiff may have produced some of thecuments and information which Mr. Dunham
requests in its initial production of documents. To the extent that its further production is cumulative
or duplicative, Plaintiff should identify the docunteas they were produced initially and are also
responsive to Mr. Dunham’s request by Bates number or other identifying information.
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(E) Producing the Documents or Electronically Stored Informatidmless
otherwise stipulated or ordered by the court, these procedures apply to producing
documents or electronically stored information:

(i) A party must produce documentsthsy are kept in the usual course of
business or must organize and laibeim to correspond to the categories in
the request;

(i) If a request does not specify a form for producing electronically stored
information, a party must produce it in a form or forms in which it is
ordinarily maintained or in a reasonably usable form or forms; and

(i) A party need not produce tlsame electronically stored information

in more than one form.

The Advisory Committee Notes discuss and expilae 2006 Amendment of Rule 34(b) respecting
ESI. The Notes state as follows:
Rule 34(b) provides that a party must produce documents as they are kept in the
usual course of business or must organize and label them to correspond with the
categories in the discovery reque$he production of electronically stored
information should be subject to comparable requirements to protect against
deliberate or inadvertent production in walyat raise unnecessary obstacles for the
requesting party. Rule 34(b) is amended to ensure similar protection for
electronically stored information.
Clearly, Rule 34 contemplates that upon a paréiggest to produce ESI, the responding party must
produce it organized and labeled to correspond to the categories in the request unless the responding
party can produce it as it is maintained in the omyicaurse of its businesk this case, while it
may be that certain classifications of documents and information may either exist as ESI in
chronological or some other order or be easily susceptible to organization through sorting by
computer or manually as they are examined, it is nevertheless apparent that Plaintiff has not
maintained them electronically as Ameribank did in the ordinary course of its business. Plaintiff

must therefore provide responses to MunBam’s 36 Requests for Production of Documents

organized and labeled to correspond with those requestEDB€eR v. BiscoeCivil Action No.

1:11-cv-2303-SCJ (N.D.Ga. June2B®13)(In view of Federal Rulef Civil Procedure 34(b)(2)(i),
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the Court concluded that producing documentslitiers based upon search terms was not enough
because the documents produced would not correspdetendants’ requests. The Court therefore

required the FDIC-R to conduct a pessiveness review.); FDIC v. Appleto@V 11-476-JAK

(PLAX), Docket No. 396-1 at pp. 4 - 8 (C.D.Cidbvember 29, 2012)(Defendants moved to compel

the FDIC to respond to their requests for proaucdf documents claiming that the FDIC did not
produce documents in conformity with FederaleRof Civil Procedure 34 insofar as it failed to
produce documents organized and labeled to convatmdefendants’ discovery requests or as they

are kept in the ordinary course of busines® FBIC responded that it gathered the documents in
Relativity from a larger database of ESI based upon search terms shared with defendants and made
the larger database available to defendargsaoch. The FDIC stated that it produced documents
responsive to each of defendants’ discovery refguend was not required to organize them because

ESI in Relativity was logical and organized anel EDIC had informed defendants of the contents

of the database and the origin of documentsthigre Court found no indication that the FDIC had
maintained the documents of the bank in the ladg&base or Relativity in the ordinary course of

the bank’s business, and therefore the FDIC was not entitled to produce them without organizing
and labeling them to conform with defendanliscovery requests. The Court granted defendants’
Motion to Compel as to the ESI in Relativity regpg the FDIC to search for all documents in its
possession responsive to defendants requests, erdéisgein Relativity for each of defendants’
requests and put documents responsive to each of defendants’ requests in its corresponding file. The
Court required the FDIC to index all Non-ESI responsive documents which had been produced or
would be produced in the future to conform wdlgfendants’ requests.) The Rule therefore quite

plainly contemplates that Plaintiff must takespstinitially to locate ESI responsive to each of Mr.
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Dunham'’s requests. The Rule does not contemftiatePlaintiff may pass off its responsibility to
search the ESI and to provide ESI organized and labeled in conformity with the requests to
Defendants. Plaintiff's argument that Defendasihiould nevertheless assume that responsibility
because they are familiar with how Ameribank k#mtuments and information is not persuasive.
Defendant’s employment with Ameribank endedesal years ago, and Plaintiff has evidently not
maintained the ESI as Ameribank had it in the ongicaurse of its business. Plaintiff on the other
hand has had access to the ESI for a period ofaexears, has conducted searches for documents
and information relevant to its claims and pesvided those documents to Defendants. Defendants
have had no access to the ESI over the same period of time and therefore have no familiarity or
working knowledge respecting the ESI’s responsiveness to search terms as Plaintiff does.
Respecting Plaintiff’'s proposal that Defendamiay six cents a page for its production of
the ESI, the Court finds that production will betle form which the parties have agreed upon in
their Exhibit A attached to thegroposed protocols. To the exténat Plaintiff produces ESI in a
computerized form, it will not be producing itesmany pages. Rather, it will produce ESI on disks
or hard drives the cost of wiids substantially less than the cost of producing the ESI in paper
form. In any event, the general rule is th&t plarty responding to discovery requests bears the cost

of doing so. Se®ppenheimer Fund, Inc. v. Sandet87 U.S. 340, 35&8 S.Ct. 2380, 2393, 57

L.Ed.2d 253 (1978)(“Under [the discovery] rules, the presumption is that the responding party must
bear the expense of complying with discovery requests, but he may invoke the district court’s
discretion under Rule 26(c) to grant orders priigchim from ‘undue burden or expense’ in doing

so, including orders conditioning discovery on the requesting party’'s payment of the costs of

discovery.”) For these reasons, the Court will not adopt Plaintiff’'s proposal.
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It is therefore hereb@ RDERED that Plaintiff's Motion fo Protective Order Concerning
Discovery of Electronically Storelhformation (Document No. 56.) BENIED. Plaintiff shall
takes steps initially to locate ESI responsivedch of Mr. Dunham’s geiests. Because doing so
requires the application of search terms, Plaintidilgbe the first to fashion search terms to bring
forth ESI responsive to each request. Having don®lsintiff shall then provide Defendants with
a list of the search terms which it would applytte ESI to bring forth documents and information
responsive to each request. Defendants shall offenatiees or modifications of the search terms.
The parties shall work together in developmersezfrch terms which when applied to the ESI will
yield documents and information responsivito Dunham’s request and exclude non-responsive
documents and information. There shall be no liqpdn the number of iterations of the search terms
to be applied to bring forth responsive ESI alwhinate non-responsive ESI. Having culled out ESI
in conformity with the search terms, Plainsfiall upload it to Relativity organized and labeled in
conformity with the search terms, make itigadale to Defendants and produce it in an agreed upon
form.

The Clerk is requested to transmit a copthef Memorandum Opinion and Order to counsel

of record.

ENTER: March 28, 2014. :rl'-:

R. Clarke VanDervort
United States Magistrate Judge
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