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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

BLUEFIELD DIVISION
BETTY J. ALMOND and
THEODORE H. ALMOND,
Plaintiffs,
V. CIVIL ACTION NO. 1:13-cv-25168
PFIZER INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewed tHelaintiffs Motion to Remand and Request for Expedited
Consideration(Document 7) and accompanyifdemorandum in SuppoitDocument 8), the
Defendant’s Opposition to Platiff’'s Motion to RemangdDocument 9), and thelaintiff's Reply
(Document 10). The Court hasnsidered the identical motions and memoranda filed in the
following cases: 1:13-cv-25173; 1:13-cv-2518613-cv-25199; 1:13-cv-25205; 1:13-cv-25208;
1:13-cv-25213; 1:13-cv-25214;:13-cv-25226; 1:13-cv-252671;:13-cv-25392; 1:13-cv-25394,
1:13-cv-25395; 1:13-cv-25397;:13-cv-25399; 1:13-cv-25402;:13-cv-25403; 1:13-cv-25412,;
1:13-cv-25420; 1:13-cv-25424;:13-cv-25430; 1:13-cv-25441;:13-cv-25445; 1:13-cv-25446;
1:13-cv-25447; 1:13-cv-25452;:13-cv-25455; 1:13-cv-25461;:13-cv-25462; 1:13-cv-25464,
1:13-cv-25465; 1:13-cv-254671;:13-cv-25470; 1:13-cv-25473;:13-cv-25478; 1:13-cv-25481.
Following careful review and consideration, the Cdinds that it lacks subjct mattejurisdiction
and remands the above-styled case, and all of theted In this paragraptg the Circuit Court of

McDowell County, West Virginia.
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l. FACTUAL AND PROCEDURAL BACKGROUND

The Plaintiffs initiated this action with a siegComplaint filed in the Circuit Court of
McDowell County, West Virginia, on September2913. That Complaint was later amended to
add additional plaintiffs. SeePl.’s First Am. Compl., filed Oct. 3, 2013, att’'d as Ex. B to Def.’s
Am. Not. of Rem) (Document 3-2.) In compl@nwith West Virginia Rule of Civil Procedure
3(a), the Plaintiffs each paid separate filing feed agreed to the assignment of “additional action
numbers” for every plaintiff tough only one complaint was filed ath@ state court clerk initially
filed the action under one case numbegedDef.’s Am. Not. of Rem., Ex. A) (Document 3-2.)
The Defendant removed the action to federal court as thirty-six separate complaints, or one for
each Plaintift The Defendant, a citizen of New Yoakd Delaware for the purposes of federal
diversity jurisdiction, did not renve the four Plaintiffs who afdew York citizens and who were
included as plaintiffs in both ¢horiginal and the amended compta Ten (10) Plaintiffs are
West Virginia residents, twenty-six (26) are Tesesdents, and four (4) are New York residents.

The Plaintiffs are all women who took theepcription drug Lipitor and later developed
Type Il diabetes. They asségh causes of action, as follows:

1. Negligence

2. Strict Liability: Defect Due to Inadequate Warning

3. Breach of Implied Warranty

4. Fraud

5. Fraudulent Concealment

6. Unjust Enrichment

7. Punitive Damages
8. Unfair or Deceptive Acts or Bctices: W. Va. Code § 46A-6-1@1seq.
9.
1

False Advertising: W. Va. Code § 32A-1-2; and
0.Loss of Consortium (as to the husband-plaintiffs

1 Some Plaintiffs joined their spouses to the action in the amended complaint. For purposes of removal
analysis, the spouses are netated as separate Plaintiffs.
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Each plaintiff claims that sheak Lipitor as prescried, that neither she nber physician knew of
the potential risks, and that she developed typbalbetes as a direct result of her ingestion of
Lipitor. The Plaintiffs’ claimgelate to Pfizer's “testing, mamadturing, research, development,
adverse reporting, and post-marketing studies’Lipitor, as well as “the mass production,
marketing and sale and/or distribution of gifermaceutical product LIPITOR without adequate
labeling of known risks and inheredangers.” (Pl.’'s Am. Complf{ 48, 52.) In essence, they
allege that Pfizer knew of studies showing titsidrug increased the ris developing type Il
diabetes, but concealed that information andtinoaed to market the drug to women and their
physicians for the purpose of reducing the risk of heart disease.

Pfizer filed notice ofemoval on October 11, 2013 (Document 1) andaended Notice
of Removabn October 15, 2013 (Document 3Y.he Plaintiffs filed theiMotion to Remand and
Request for Expedited Considerati@ocument 7) and accorapying memorandum (Document
8) on October 22, 2013. Pfizer filed thefendant’s Opposition to Plaintiff’'s Motion to Remand
(Document 9) on November 5, 20E3d the Plaintiffs filed theiReply to Defendant’s Opposition
to Plaintiffs’ Motion to Reman¢{Document 10) on November 12, 2013. The Plaintiffs then filed
a Motion for Expedited Consideration of PlaintiffMotion to RemandDocument 11) on

December 6, 2013.

I. STANDARD OF REVIEW
An action may be removed from state courfaderal court if it is one over which the

district court would have had origihjurisdiction. 28 U.S.C. § 1441(&).This Court has original

2 Section 1441 states in pertinent part:

Except as otherwise expressly provitigdAct of Congress, any civil action

3



jurisdiction of all civil actions between citizensdfferent states or betweeitizens of a state and
citizens or subjects of a foreigtate where the amount in controversy exceeds the sum or value of
$75,000, exclusive of interests and costs. 28.C. § 1332(a)(1)-(2). Generally, every
defendant must be a citizen of a state diffefesrh every plaintiff for complete jurisdiction to
exist. Diversity of citizenship mube established at the time of remowéibgins v. E.l. Dupont

de Nemours & Cp863 F.2d 1162, 1166 (4th Cir.1998).

Section 1446 provides the procedure by which a defendant may remove a case to a district
court under Section 1441. Sextil446 requires that “[a] defendeor defendants desiring to
remove any civil action from a State court shall file a notice of removal signed pursuant to Rule
11 of the Federal Rules of Civil Procedure amahtaining a short and plain statement of the
grounds for removal[.]” 28 U.S.C. § 1446(afdditionally, Section 1446 requires a defendant
to file a notice of removal within thirty days after receipt of the initial pleading. It is the
long-settled principle that the g seeking to adjudicate a ther in federal court, through
removal, carries the burden of alleging inritgice of removal and, if challenged, demonstrating
the court’s jurisdiction over the matteiStrawn et al. v. AT &T Mobility, LLC et ab30 F.3d 293,

296 (4th Cir. 2008)Mulcahey v. Columbia Organic Chems. (29 F.3d 148, 151 (4th Cir. 1994)
(“The burden of establishing federal jurisdictits placed upon the pgrseeking removal.”)
(citation omitted). Accordingly, in this cagbe removing defendant has the burden to show the

existence of diversity jurisdiction by preponderance of the evidenc8ee White v. Chase Bank

brought in a State court of which thettict courts of the United States have
original jurisdiction, may be removed by the defendant or the defendants, to
the district court of the United Staties the district and division embracing the
place where such action is pending.

28 U.S.C. § 1441(a).



USA, NA. Civil Action No. 2:08-1370, 2009 WL 276206at *1 (S.D. W. Va. Aug. 26, 2009)
(Faber, J) (citingMcCoy v. Erie Insurance Cal47 F.Supp. 2d 481,488 (S.D. W. Va. 2001)). In
deciding whether to remand, because removal hyaitsre infringes uponate sovereignty, this
Court must “resolve all doubts about the pragrief removal in favor of retained state

jurisdiction.” Hartley v. CSX Transp., Incl87 F.3d 422, 425 (4th Cir. 1999).

[1l. DISCUSSION

The Defendant argues that removal is propeabse complete diversity exists when each
plaintiff is analyzed independewntland further asserts that suclpa@te analysis is required by
West Virginia Rule of Civil Procedure 3(a). the alternative, the Defendant argues that “the
master Amended Complaint is removable pursuanthe procedural misjoinder doctrine.”
(Def.’s Not. of Rem., 1 7.) The Plaintiffs respdhdt West Virginia Rule of Civil Procedure 3(a)
is merely administrative and doeset “have any substantive effemh whether Plaintiffs’ claims
were properly joined in ate court.” (Pl.s’ Mem. at 4.) Fimr, the Plaintiffs assert that their
claims all arose out of the same transaction, ocooe;eor series of traastions or occurrences,
and, thus, were properly joinedld.(at 4-5.) The Plaintiffs citeseries of cases in which federal
district courts in Missouri remanded nearly identical mass litigation cases based on the same
claims against Pfizer. Id. at 14-15.) For ease of reading and to promote clarity, the Court will
consider the Defendantte/o arguments separately.

A. West Virginia Rule ofivil Procedure 3(a)

West Virginia Rule of Civil Procedui®a) was amended in 2008 to provide:

A civil action is commenced by filing a complaint with the court. For a complaint
naming more than one individual plaintifbt related by marriage, a derivative or
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fiduciary relationship, eaclplaintiff shall be assigned a separate civil action

number and be docketed asegparate civil action and loharged a separate fee by

the clerk of a circuit court.

W. Va. R. Civ. P. 3.

In considering this precisedue in a case with the same defendant, represented by the same
counsel, setting forth the same argnts, Judge Chambers interpdeRule 3(a) asintended to
alter the administration of massichs by the state courts” and found that it was not “meant to have
the rather severe substantive effect of praim@yiall unrelated persons from proceeding with a
mass claim in West Virginia state courtsJ.C. ex rel. Cook v. Pfizer, In@012 WL 4442518, *3
(S.D.W. Va. 2012) (Chambers, J.). The Fourtle@@i subsequently dismissed Pfizer's appeal in
that case, finding it lacked jurisdiction to evemiesv a district court’s decision to remand based
on a finding of a lack afubject matter jurisdiction.E.D. ex rel. Darcy v. Pfizer, Inc722 F.3d
574 (4th Cir. 2013).

The Defendant invites this Court to rejéoe reasoning and holding of its fellow Judge—
ruling on the same issue just over a year ago—toeceesplit within the Sobern District of West
Virginia regarding the interptation of Rule 3(a). (De$ Opp. at 2—3) (arguing thatC. ex rel.
Cook"is unpersuasive arshould be rejectedthis Court has not previousiddressed or decided
this issue.”). The Defendant relies on thadings of Fact and Regonendation of the Mass
Litigation Panel inAbbott v. Earth Support Servicdso. 08-C-138 (W. Va. Cir. Ct. Wyo. Cty,
October 22, 2009) and okdkins v. Appalachian Fuels, LL.2013 WL 1412184 (S. D. W. Va.
2013) (Copenhaver, J). Neither decision suppoe®ifendant’s proposition that Rule 3(a) has

the effect of separating plaintiffis state court mass litigation actions to permit removal to federal

courts when there is not other@isomplete diversity between tpkintiffs and the defendants.



In Abbott the panel considered whether a case &ked single civil action, before relevant
amendment of Rule 3(a), should be referteda state mass litigation panel. The judges
considered the rule change as of future sigmfieato similar cases, due to a state court rule
defining mass litigation as “two or more civil act® pending in one or m@ circuit courts.”
Abbott 9 11. Abbottinvolved ninety-nine plaintiffs with siilar factual and legal claims, but was
defined as a single civil action uerdthe previous Rule 3, and.etiefore, was not eligible for
referral to the state mass litigation pan&eeAbbott 1 11-14. The discussionAdbottbore
only on the possibility that a similar case withltijple plaintiffs, filed after the adoption of the
current Rule 3(a), could be eligibier referral to the state massdation panel, not on the ability
of defendants to separate non-dieepaintiffs in order to removediverse plaintiffs to federal
courts. Far from “expressly adomihPfizer’'s interpretation of Ruld(a) (Def.’s Opp. at 9), this
history squarely supports Judge Chambers’ inteapon that Rule 3(a) was designed to assist
state courts with administrative management of mass litigation claims.

Similarly, Adkinsdoes not help the Defendant. Thase involved several plaintiffs who
filed a master complaint, butgared that their claims should treated separatelp place the
amount in controversy below the threshold for federal diversity jurisdictidaking 2013 WL
1412184 at * 2. Judge Copenhaver gdothe plaintiffs’ argumentsegarding Rule 3(a), but
made no findings related to thate. Instead, he based his déa@n on Fourth Circuit case law
regarding aggregation of claimand noted that, under alternative facts, “aggregation might be
appropriate in this circuit,” which can hardly tead as a finding that Rule 3(a) bars joinder of

plaintiffs’ claims filed in West Virginia stte courts for diversitjurisdiction purposes.ld. at *3.



The Plaintiffs in the present action properly girtheir claims in a single case, regardless
of the administrative filing guirements of the state codrtThis Court finds Judge Chambers’
reasoning persuasive with resptecthe application of West Virgia Rule of Civil Procedure 3(a),
and further finds that the rule does not mandateféudral courts treat all plaintiffs in a joined
case, whether under a single civil action numberobdyindependently for the purposes of remand
analysis. It is undisputed th&dur of the Plaintiffs named in the complaint and the amended
complaint are New York citizens, and that thdddelant has its principal place of business in New
York and is, therefore, considered a New Yatken for federal diversity jurisdiction purposes.

As such, the four New York plaints, parties to the single complaint, defeat diversity jurisdiction.

B. Procedural Misjoinder

The Defendant next argues, in the alternatikat pursuant to the procedural misjoinder
doctrine, the Plaintiffs’ cases were not properipga and must be treatad 40 separate actions.
Thus, they argue, this Court has diversity jurisdicover all of the cases except those of the New
York Plaintiffs. The Defendant asserts that “Plaintiffs’ claims do not arise out of the same
transaction, occurrence, or sergggransactions or occurrenced here is no connection between
the 40 primary plaintiffs’ personahjury claims, which arise outf different occurrences, and
there is ample evidence that plaintiffs joined thaaims to avoid diversity jurisdiction . . . .”
(Def.’s Opp. at 13.) The Plaintiffeply that their claims “all aresout of the same transaction or
occurrence, or series of tranians or occurrences — i.e. feadant’s research, development,

testing, approval, manufacturing, labeling, marketing distribution of Lipitor.” (PIl.s’ Rep. at

6.) The Plaintiffs, again, compatteeir claims to those involved ihC. ex rel. Cook. “Plaintiffs

3 The Court notes that the McDowell County Circuit Galinl not, in fact, assign the Plaintiffs separate case
numbers, instead treating this proceeding as a single civil action. Although the Defendant objectpebatetiréhat
the claims be separated, the record dmseflect a respondeom that court.
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in this case have all suffered the same injury (type 2 diabetes) caused by the same drug (Lipitor) at
approximately the same time (after Defendantkramvledge of the risksnal failed to adequately
warn of those risks.” (Pl.s’ Mem. at 13.)

Federal Rule of Civil Procedu29(a), identical in relevant portion to West Virginia Rule
of Civil Procedure 20(a), providesetiiramework for joinder of parties:

Persons may join in one action if:
(A) they assert any right to relief joigtlseverally, or in the alternative with
respect to or arising oudf the same transaction, mgrence, or series of
transactions or occurrences; and
_ (B) any question of law or fact common to all plaintiffs will arise in the

action.
Fed. R. Civ. P. 20(a). “The “fraudulent joindatdctrine permits removal when a non-diverse
party is (or has been) a defendant in the caseThis doctrine effectively permits a district court
to disregard, for jurisdictiongdurposes, the citizenship of certain nondiverse defendants, assume
jurisdiction over a cas dismiss the nondiversgefendants, and therelygtain jurisdiction.”
Mayes v. Rapopari98 F.3d 457, 461 (4th Cir. 1999). The Rb@ircuit sets a high standard for
defendants attempting to demonstrate fraudulantdg@s: “[T]he removing party must establish
either: that there iso possibilitythat the plaintiff would be abl® establish a cause of action
against the in-state defendant iatetcourt, or; that there has been outright fraud in the plaintiff's
pleading of jurisettional facts.” Id. at 464 (quotingviarshall v. Manville Sales Corp6 F.3d
229, 232 (4th Cir. 1993)) (emphasis in originaladkets removed). Furthermore, “all legal
uncertainties are to be resolved in the pl#latfavor in determining whether fraudulent joinder
exists” and “courts shoulcesolve all doubts about the propriefyremoval in favor of retained

state court jurisdiction.” Hartley v. CSX Transp., Incl87 F.3d 422, 425 (4th Cir. 1999) (internal

quotation marks removed).



Considering the same legal question involvengilar claims agairighe same defendant
just last year, Judge Chambéyand that claims arising “out ¢ie design and mass production of
Zoloft and its distribution witout adequate labeling of known risks and warning about the drug’s
inherent dangers” were logically related and aré®m the same series of transactions or
occurrences. J.C. ex rel. Cook v. Pfizer, Inc2012 WL 4442518, *5 (S. D. W. Va. 2012)
(Chambers, J.). The Defendant again arguesJi@tex rel. Cookvas improperly decided,
asserting that “the overwhelmingeight of authority” supports finding that pharmaceutical
product liability claims “do not $esfy the ‘same trangsion or occurrence’ requirement,” though
none of the pharmaceutical liability cases cited wide@ded by courts withithe Fourth Circuit.
(Def.’s Opp. at 17.) This Court, again, aggewith Judge Chambers’ reasoning and finds it
particularly applicable to the present case.

The Plaintiffs all allege that they contredttype Il diabetes after taking Lipitor as
prescribed by their physicians. d&yhall allege that neither ther their physicians knew of the
risks because Pfizer concealed relevant rebeanstead continuing to market and distribute
Lipitor with no mention of the risk of developing typeliabetes. The fact that there will be some
plaintiff-specific evidence, suchas individual conveedions with physicians, does not defeat the
permissive joinder standard. The Defendanitends that the “tramstion or occurrence” at
issue is “each plaintiff's...indidual doctor's decisin to prescribe Lipitor for her and her
individual use of and alleged injury from Lipitor.” (Def.’s Opp. at 14 he Plaintiffs, meanwhile,
assert that the “transaction occurrence” heraes “[Pfizer's] research, development, testing,
approval, labeling, marketing andsttibution of Lipitor.” (Pl.s’Rep. at 7.) The Plaintiffs’

claims are not against their doctors, but againgePf Thus, Pfizer's actions and/or omissions
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necessarily constitute the principal transactions and occurrences at issue, and will necessarily raise
common questions of law and fact. Accordindghe Court finds that the New York Plaintiffs

were properly joined and that mther indicia of fraudulent joindere present here. As stated
above, there is no dispute that the New York Rifégrare not diverse from the Defendant. Thus,

this Court lacks jurisdiction over this mattand it must be remanded to state court.

CONCLUSION

Following a thorough review and careful consideration, the GeilNDS that it lacks
subject matter jurisdiction over the above-styled matter. Accordingly, the Court hereby
ORDERS that thePlaintiffs’ Motion to Reman@ocument 7) b6&6RANTED, that thePlaintiffs’
Motion for Expedited Considerationf Plaintiffs’ Motion to RemandDocument 11) be
TERMINATED AS MOOT, and that this case and all caspscifically referenced on the first
page of thisSOPINION be REMANDED to the Circuit Courtof McDowell County, West
Virginia, for further proceedings.

The Court observes that the Plaintiffs have retpeean award of costs and fees associated
with the removal of this action. SéePl.s’ Mot. to Remand at 3) (Document 7.) Should the
Plaintiffs continue to seek such an award, the Court heBRPERS that they submit their
calculation of applicable cost® later than December 30, 2013.

The CourtDIRECTS the Clerk to send a certified copy of this Order to the Clerk of the
Circuit Court of McDowell County, W&t Virginia, to counsel of record and to any unrepresented
party, in this action and undtre following cases: 1:13-cv-283; 1:13-cv-25186; 1:13-cv-25199;
1:13-cv-25205; 1:13-cv-25208;:13-cv-25213; 1:13-cv-25214;:13-cv-25226; 1:13-cv-25267,
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1:13-cv-25392; 1:13-cv-25394;:13-cv-25395; 1:13-cv-25397;:13-cv-25399; 1:13-cv-25402;
1:13-cv-25403; 1:13-cv-25412;:13-cv-25420; 1:13-cv-25424;:13-cv-25430; 1:13-cv-25441,
1:13-cv-25445; 1:13-cv-25444;:13-cv-25447; 1:13-cv-25452;:13-cv-25455; 1:13-cv-25461,
1:13-cv-25462; 1:13-cv-25464;:13-cv-25465; 1:13-cv-25461;:13-cv-25470; 1:13-cv-25473,;

1:13-cv-25478; 1:13-cv-25481.

ENTER: December 19, 2013

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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