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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

BARBARA J. HARPER, et al.,

Plaintiffs,
V. CIVIL ACTION NO. 2:09-cv-00973
UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court are several motions from the United States: Motion in Limine [Docket 58],
Second Motion in Limine [Docket 66], Third Motiam Limine or Alternatively Motion to Dismiss
for Lack of Subject Matter Jurisdiction [Dket 68], and Amended Second Motion in Limine
[Docket 72]. Each of these motions will be addressed in turn.

This medical malpractice and negligence action was initiated by Plaintiffs on April 27,
2009 On September 30, 2010, the Court held a final pretrial conference where the Court heard
argument on the above motions. The Court regsbtiie Motion in Limine and the Second Motion
in Limine at the conference. For reasons more &idyed on the recordtae conference, the Court
DENIED the Motion in Limine [Docket 58] anBENIED AS MOOT the Second Motion in

Limine [Docket 66].

! The background and procedural history of th@se is more fully stated in the Court’s
Memorandum Opinion and Order of September 28, 2010. (Docket 100.)
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[. THIRD MOTION IN LIMINE OR ALTERNATIVELY MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION

A. Applicable Law

The Federal Torts Claims Act (FTCAZ8 U.S.C. 88 1346(b), 2671-2680, is a limited
congressional waiver of sovereign immunity forlaiof injury or loss caused by the negligent act
of a federal government employee acting withindbepe of his employment. In a claim against
the United States under the FTCA, the law ofptlaee “where the act or omission occurred” must
be applied. 28 U.S.C. § 1346(b)(C)jbula v. United State$51 F.3d 316, 319 (4th Cir. 2009). The
“act or omission” complained of in this case occdireWest Virginia; therefore, West Virginia law
applies.

Under West Virginia law, “[clomplaints are tee read liberally asequired by the notice
pleading theory underlying the Westrljinia Rules of Civil Procedure.State ex rel. McGraw v.
Scott Runyan Pontiac-Buick, Inc61 S.E.2d 516, 522 (W. Va. 1995) (citations omitted).
Complaints require “clarity but not detail.Id. Rule 8 of the West Virginia Rules of Civil
Procedure requires “a short and plain statemethieotlaim showing that the pleader is entitled to
relief.” Further, “[e]lach avermemf a pleading shall be simple, concise, and direct.” W. Va. R.
Civ. Pro. 8.

To properly present a claim under the FTGAparty must provide notice that “(1) is
sufficient to enable the agency to investigatd ¢) places a ‘sum certain’ value on [the] claim.”
Ahmed v. United State30 F.3d 514, 516-17 (4th Cir. 1994). éeNmlidity of a complaint under the
FTCA depends on “whether the administrativeralaffords the Government with adequate notice
to properly investigate the underlying incidentisat it may either reasonably assess its liability or

competently defend itself.’ Drew v. United State17 F.3d 193, 197 (4th Cir. 200@pinion
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vacated Sept. 8, 200Qudgment below aff'd en ban231 F.3d 927 (4th Cir. Nov. 17, 2000) (citing
Ahmed 30 F.3d at 517 (4th Cir. 1994)) (agreeing wtharris v. United States797 F.Supp. 91 (D.
P.R. 1992)}. In determining whether the notice is sufficient under the FTCA, a claimant must
provide a “factual predicate so that his claim can be investigatdddt 198 (quotindrichland-
Lexington Airport Dist. v. Atlas Propertigsic., 854 F.Supp. 400, 412 (DC51994)). “[A] district
court is not divested of jurisdiction underetlrTCA where the claim presented in court is
‘reasonably related’ to the claim presented to the administrative agddcgt”197 (citingHarris,
797 F.Supp. 91).

Because this is a medical negligence aatiather the FTCA, the Court will also apply West
Virginia's Medical Professional Liability Act (MPA), W. Va. Code § 55-7B-1t0-12. The MPLA,
like the FTCA, also has a notice provision. Th&agomust include “a stament of the theory or
theories of liability upon which a cause of action may be based, and . . . a screening certificate of

merit.” W. Va. Code § 55-7B-6(13). However, if the “cause ddction is based upon a well-

2 The Drew case involved an FTCA claim that allegedttdefects were caused by birth control
medication negligently administered to the mother by United States Air Force medical personnel.
The district court found that the plaintiffs did owbvide the government with proper notice of the
informed consent claim. A Fourth Circuit padecision reversed, finding that the administrative
claim provided the Government with sufficient notice to investigate the underlying conduct.
However, the full Fourth Circuit court vacattéte panel decision and then affirmed the district
court’s decision, based on an equally divided vote of the active members of the court.

® The screening certificate of mitds “executed under oath by adiéh care provider qualified as an
expert under the West Virginia rules of evidence.” It must state with particularity:
(1) The expert’s familiaritywith the applicable standard of care in issue; (2) the
expert’s qualifications; (3) the expert’s omn as to how the applicable standard of
care was breached; and (4) the expert's opinion as to how the breach of the
applicable standard of care resulted in injury or death.
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established legal theory of liability which doest require expert testimony supporting a breach of
the applicable standard of care,” the screenintificate of merit is not required. § 55-7B-6(c).

B. Discussion

In this motion, the United States requestedttiaCourt prohibit Plaintiffs from introducing
any evidence of the following claims: (1) “Thiailing to intraoperatiely identify and repair
Barbara Harper’s injured ureter was a violatiothefstandard of care,” (2) “That plaintiff Barbara
Harper failed to give informed consent fine December 20, 2005 surgery performed by Dr.
McMurry,” and (3) “That the standard of care required by Dr. McMurry to use intraoperative
cystoscopy, intravenous pyleogram (IVP), or othsting means to discover any damage to plaintiff
Barbara Harper’s ureters.” (Docket 68.)

First, the United States argues that Plaingiffsuld be prohibited from introducing evidence
related to “the standard of care required by DrivMary to intraoperatively identify and repair Mrs.
Harper’s injured ureter because it is not a claiade by plaintiffs prior to filing suit or in the
complaint.” (Docket 69 at 1.) The Unitedag&ts argues that Dr. Duncan’s opinion—that Dr.
McMurry was negligent because he did not intraoperatively find the damaged ureter and repair
it—should be excluded because Plaintiffs did gige the United States notice of the opinion as
required by the FTCA and the MPL.And because it is beyond the scopie issues raised by the
complaint.

Plaintiffs respond that they were not requitedlisclose all expert opinions in their FTCA
submission or their MPLA noticePlaintiffs argue that their claims were properly pled in the state
court because they complied with notice pleading uéest Virginia law. Additionally, Plaintiffs

state that:



Dr. Duncan’s opinion is not a “new” and segarapinion . . . . lis simply a closely

related nuance of plaintiffs’ generalach that Dr. McMurry was negligent for

lacerating plaintiff Barbara Harper’s uretef logical extengin of this theory of

liability is that McMurry should have discoresl the injury and repaired it at the time

of the initial surgery so that future surgeries could be avoided.

(Docket 80 at 4.)

The Court agrees with Plaintiffs: Plaintiffiset the pleading requirements because they put
the Government on notice to their general themfryhe case. Plairifs provided the “factual
predicate” that would lead the Government to thesothat Plaintiffs kege through Dr. Duncan’s
opinion—an opinion that is closely related to the thiexd Mrs. Harper’s injuries, and one that the
Government would have easily been made awareitsf investigation of the claim. Plaintiffs are
not required to plead in such a hypertechnical way as the Government seeks.

Second, the United States argues that evidence that Mrs. Harper did not give informed
consent to the surgery should be excluded tscdiilhis issue was not raised in the FTCA
administrative claim, the MPLA notice sento. McMurry, the complaint or the expert opinions
of plaintiffs’ experts.” (Docket 68t 6.) The United States cites tiew case for the position that
all informed consent claims that are not presseatkministratively must be dismissed. (Docket 83.)
However, the Fourth Circuit’s affirmance of thestdict court’s decision to dismiss the informed
consent claim irewis not binding precedent and does not reqalirdistrict courts in the Fourth
Circuit to dismiss informed consent claims thetre not specifically mentioned in the underlying
FTCA notice or notice under state law.

Plaintiffs here have complied with thetioe requirements of hFTCA and MPLA,; they

served the United States with a Standard Fafsras required by the FTCA and a letter as required

by W. Va. Code 8§ 55-7B-6. (Dockets 10-1 & 10-Agiditionaly, West Viginia does not require



expert testimony “under the patient need stanttaestablish the scope of a physician’s duty to
disclose medical information to his or her patier@ross v. Trapp294 S.E.2d 446, 455 (W. Va.
1982)# Plaintiffs explicitly state that they “do not intend to offer testimony or evidence from their
own witnesses regarding anything other than tbpesor breach of duty to obtain informed consent
...." (Docket 80.) Thus, Plaintiffs arelalbo provide this kind of non-expert testimony.

Third, the United States argues that evidenceéaelm I\VVP or other procedures that would
have required Dr. McMurry to check for damage to Mrs. Harper’s ureters should be excluded for
the same reasons as noted above—that the issueoteaised in the FTCA administrative claim,
the MPLA notice, the complaint, ar the expert opinions. (Dock&® at 7.) Plaintiffs respond that
they do not intend to argue that Dr. McMurry waguieed to use any of these particular procedures.
Rather, they intend to argue that “Dr. McMurry owed a duty to . . . use some reasonable method for
checking [Mrs. Harper’s] ureters for injury anétime failed to do so ung any reasonable method,
including those that were available to him . . (Docket 80 at 12-13.) The Court again agrees with
Plaintiffs: that they were notquired to provide the United States with a list of every possible
procedure Dr. McMurry could have used to discover any injury to Mrs. Harper’'s ureters. The
Plaintiffs were not required to submit under theCATor the MPLA such a detailed explanation of
the theory of the case. Accordingly, the C&ENIESthe United States’ Third Motion in Limine

[Docket 68].

* Expert testimony is “required to establish certain matters including: (1) the risks involved
concerning a particular method of treatment, (Braative methods of éatment, (3) the risks
relating to such alternative methods of treatnasmt (4) the results likely to occur if the patient
remains untreated.d. (citations omitted).
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In the alternative, the United States moves the Court to dismiss these claims because the
Court does not have subject matter jurisdiction ovanEffs’ claims because Plaintiffs did not give
proper notice under the FTCA and the MPLA. Ascdssed above, Plaintiffs did comply with the
notice requirements under these stattites] therefore, the ColENI ESthe United States’ Third
Motion to Dismiss for Lack of Subject Matter Jurisdiction [Docket 68].

Il. AMENDED SECOND MOTION IN LIMINE

In this motion, the United States wishes to exclude the following as evidence: (1) a decision
from the West Virginia Board of medicine;)(2 consent order and letter dealing with Dr.
McMurry’s probationary status to practice medicine in West Virginia; (3) another consent order with
the West Virginia Board of Medicine deadj with incidents where Dr. McMurry prescribed
controlled substances without maintaining adequate medical records; and (4) a decision from the
Kentucky Board of Medical Licensure.

West Virginia Code 8§ 30-3C-3 provides in pertinent part: “The proceedings and records of a
review organization shall be confidential and privileged and shall not . . . be admitted as evidence in
any civil action arising out of the matters which are subject to evaluation and review by such
organization.” For peer review records to &de@missible, “first and foremost,” they must be
relevant—they must “make the existence of any faadtithof consequence to the determination of the
action more probable or less probable tivaould be without the evidenceYoung v. Saldanhd31

S.E.2d 669, 676 (W. Va. 1993) (citing W. Va. R. Evifl1, 402). In this kind of medical malpractice

®> Additionally, Judge Goodwin previously addressed this matter in his Memorandum Opinion and
Order on December 8, 2009, (Docket 22), which detmedUnited States’ motion to dismiss. The
Court found then that Plaintiftsomplied with the requirements Wfest Virginia Code 8§ 55-7B-6,

and the Court now has no reason to change that finding.
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negligence action, the “pivotal issue to be resoftddal”’ is whether the doctor breached any duty of
care owed to the patient in connection with the patient’s treatrSadanha431 S.E.2d at 676.

First, the decision from the West Virginia Bdaelates to Melinda Harper, not Mrs. Harper or
a relation of Plaintiffs. As such, this document isnet¢vant and is inadmissible at trial. Second, the
other documents all pertain to decisions fromstiagée medical boards of Kentucky and West Virginia
and do not relate to Mrs. Harper’s surgery. ThiEs®iments relate to incidences that are not similar
to the facts underlying Plaintiffs’ claims and tldd not involve Plaintiffs The Court finds the
Saldanhalecision controlling. These documents are not relevant, and further, are not admissible under
any other rule of evidence for any purpose.

Based on the foregoing, the CoGRANT S the United States’ Amended Second Motion in
Limine [Docket 72], and use of the various medical peer review records is prohibited.

[ll. CONCLUSION

In summary, the Motion in Limine [Docket 58the Third Motion in Limine [Docket 68], and
the Motion to Dismiss for Lack of Swdajt Matter Jurisdiction [Docket 68] dbEENIED. The Second
Motion in Limine [Docket 66] iDENIED AS MOOT. The Amended Second Motion in Limine
[Docket 72] isGRANTED.

IT 1SSO ORDERED.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: March 30, 2011

T/bl'ﬁMAS E. JOHNSTON

UNITED STATES DISTRICT JUDGE
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