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THOMAS B WILLIAMS ,

Raintiff,
V. CIVILACTION NO. 2:10-cv-00915
FOLA COAL COMPANY,LLC., et al.,

Defendants.

MEMORANDUM OPINION AND ORDER
Pending before the court is the defendaktstion for Summary Judgment [Docket 150].

For the reasons discussed below, this MotidaRANTED.

Background

A. Facts

This summary judgment motion consolidatesesal cases. The plaintiffs are Ernest
Alderman, Ronnie G. Arnold, Glen J. DeBoard, pbsE. Fitzwater, Billy Joe Querrey, Dean E.
Taylor, Thomas C. Vance, and Thomas B. Williams. Each plaintiff claims that Fola Coal
Company, LLC (“Fola”) violatedhe West Virginia HumaiRights Act (“WVHRA”) by laying
him off because of his age.

Fola operates a large surface and undergragadmining complex in Clay County,
West Virginia. In February 2010, Fola conductetirge-scale reduction-fierce of its surface
mining operations. It laid off 167 of its 366 emptes, including the pldiffs in the instant
cases. Fola attributes the layoffs to advenseket conditions and aa decisions in 2008 and

2009 that restricted its dily to mine coal. By mid-2009, Folaad a surplus of surface coal, and



by November 2009, Fola had stockpiled 900,000 tohsoal. According to Fola, these
surpluses made it infeasible to continue minasang its full workforce.

Fola claims that it conducted layoffs bgsassing employees’ performance, then their
attitude, and finally their length of service. Eiremployees were laid off if they received any
formal discipline after August 1, 2007, or if thegused two or more accidents that resulted in
incident reports. Second, Fola examined @ygés’ attitude, measurdry assessments from
management employees. Management was asked to evaluate how eager the employees were to
do their job, whether they completed their jafihout input from supervisors, whether they
complained often about job duties, and whethey tlefused to perform certain job functions for
trivial reasons. Third, length of service wasdisas a tiebreaker when all other factors were
equal. Employees who were hired priorDecember 17, 2001, were not laid off under the
length of service criterion. The employbandbook explained the sel®n process for a
reduction-in-force; it stated that “The controlling factors are qualifina ability, attitude,
attendance, and length of service of eachployee.” (Fola Coal Co. Employee Handbook
[Docket 150-7], at Ex. G.) In the Februa2910 layoffs, attendance wanot an independent
criterion, but if an employee’s poattendance resulted formal discipline, then that employee
would have been laid off.

Statistical evidence presented by the ddésts shows that 40.8 percent of Fola’s
employees age 40 or over were laid off in Bebruary 2010 reduction-in-force. In contrast,
59.6 percent of its employees under the age of 40 lagreff. Additionally, the average age of
an employee prior to the reduction-in-force wWids0, and the average age of an individual who

was laid off was 45.2. (Decl. of Def.’s Stditcal Expert [Docket 150-16], at Ex. P.)



According to Fola, Ernest Alderman svadischarged from his position under the
performance layoffs. He was formally disciglthin March 2009 because he drove his truck off
while it was being fueled, causing equipment damage a result, he was suspended for four
days. When asked why he thoudje was laid off, Aldermaresponded that it was because of
his age. More specifically, Alderman explainedhéld a lot of vacation time. | had a lot of stuff
accumulated, what time I've worked at Fola, and then | had a lot of vacation. And then | think as
you get older, your liability increases, and | think they just figured with age you're going to have
problems, health issues.” (Dep. of Ernestiékman [Docket 150-13], &x. M, 200.) When
asked whether there were times when he was not able to perform an assigned task, he said there
were not. Moreover, neither managers nor supers stated to him that employees’ age might
affect their ability to ddheir job, and there were no jokes tethto age made at the workplace.
Alderman also said that he heard that his posittas filled by Laddie Rush, who is in his fifties.

Alderman applied for Social Security disitlgi benefits in Marchi2010 due to back and
neck issues. He claimed that the onsdt deas February 18, 2010, two days before the
reduction-in-force. Alderman began receivingonthly benefits in September 2010, which
continue to this day.

Fola employee Doug Martin was a Safetgpector during the February 2010 reduction-
in-force, and he recommended that Ronnie Atnoé selected for yaff under the attitude
criterion. Martin said that, “Aold reacted flippantly to magament instruction on important
issues, including safety. . . . Araofrequently refused to wear artiahat or safety glasses after
repeated instructions to do so(Aff. of Doug Martin[Docket 150-19], at EXS, {1 7.) According

to Martin, Arnold also complained about Fola’s lottery system used for determining who



received vacation time during deer hunting seasdmold alleges that he was laid off because
of his age and because of his benefits.

Glen DeBoard was laid off, according to Fdd@cause of his length of service. During
his deposition, DeBoard affirmed that it is l@Begation that Fola discriminated against him
because of his age. When asked how Fola distated against him, he said that he was no
longer working at Fola.

Joseph E. Fitzwater was terminated from his position at Fola under the performance
layoffs because he caused two accidents. In December 2008, as he was turning the tooth on a
coal loader, the tooth fell out and struck himtba foot. In January 2®, the coal loader that
Fitzwater was operating collided with another coal loader and damaged it. Fitzwater claims that
Fola discharged him because he had worked atfboldose to ten years, and after ten years the
company would have invested in his retirem@méyrance, and vacation time. When asked to
clarify whether “they got rid of you for thaeason,” Fitzwater responded, “That reason and —
plus my age.” (Dep. of Joseph E. FitzwatepfRet 150-11], at Ex. K, 166.) Like Alderman,
Fitzwater denied that age-related jokes werade at the workplace or that any manager or
supervisor said anything about his age. Instead]aimed that, “they got rid of the old ones and
kept . . . the younger men.”ld( at 169.) However, Fitzwater could recall only one employee
who was younger than him and not laid off—Anthony Elswick.

Fola employee Doug Martin also recommeahdieat Billy Joe Querrey be selected for
discharge under the attite criterion. He explained that @uey was a “frequent complainer on
the job.” (Aff. of Doug Martin [Docket 150-19]t Ex. S, 1 9.) Spduaally, he “frequently
complained about how employees were selecteddoation at deer season. . . . He believed he

should be given first dibs as it related to vacation time at deer sea$dn.”Martin also noted



that Querrey protested because he was unablestones of Fola’s service roads to travel from
his home to work. When asked why he thoulgatwas laid off, Querrey stated: “Age, the
benefits | was getting.” (Ope of Billy Joe Querrey [Docket50-13], at Ex. L, 54.) Querrey
explained that he thought he was becoming a butddfola near retirement age. He did not,
however, know what was included in his retirembanefits package. Querrey said that he
thought his benefits vested thie age of fifty-five becausélt was just, you know, brought up
around work.” [d. at 56.) He also stated that he Waid off because he had more vacation time
than other employees.

Dean E. Taylor was hired around Decembgr 2003, and he was laid off, according to
Fola, under the length of service criterion. Taytsimed that when he was laid off, Fola
retained younger employees, including Brad Askbamyg a son of one of the bosses. (Dep. of
Dean E. Taylor [Docket 150-8], at Ex. H, 132.)ccArding to Taylor, Asbury is in his forties.
When asked to confirm his allegation that vuas discriminated agai®ecause of his age,
Taylor explained, “That’s the reason why | figuned wasn'’t called back because of our age.”
(Id. at 166). He then stated thdtthink we was laid off becausewasn’t there seven years.”
(Id.) Fola rehired Taylor in 2010.

Thomas C. Vance was laid off, accordingRola, under the attitude criterion. Martin
explained that Vance complained about hépair duties and was disrespectful toward
supervisors when given safety instructions. a&&thinks he was laid off because of his age,
“because they kept guys younger than [him]” andause “[tlhey were less qualified.” (Dep. of
Thomas C. Vance [Docket 150-15], at Ex. O, 9&pecifically, Vance said that Kyle Martin,
who is in his early fifties, r&d Terry Boggs, who is in his midrties, are younger than him and

were not laid off.



Thomas B. Williams was laid off under thength of service criterion. Williams was
rehired by Fola in March 2010, but did not sucagdsicomplete the post-offer physical. He
did, however, return to Fola in August 2011. his deposition, Williams stated, “As far as I'm
concerned, what they did — did whenever they fa&l off, as far as I'm concerned, they did it
legal. They went by seniority.” (Dep. of dimas B. Williams [Docket 150-9], at Ex. |, 215.)
Williams clarified that, “I'm not kicking on getting i off at all. I'm kicking on what they did
after they laid us off.” Ifl.) More specifically, “My beef ighat they went around what — the
way they conduct my physical . . . and tway they went around me hiring these younger
people. That's where | come with the age discrimination.’ld. at 216.)

In response to the defendants’ Motion 8rmmary Judgment, the plaintiffs submitted
two affidavits by James Taylor and Benjamin Wwiditer. James Taylor was an employee at Fola
and he worked with Ronnie Arnold. Tayloratd: “Ronnie Arnold dichot disregard safety
instruction and he was a safe employee in the \wergerformed for me asmember of the Blue
Team. Ronnie Arnold made sure his machjingas in proper and safe working condition and
followed all necessary safety insttions when performing hipb.” (Aff. of James Taylor
[Docket 159], at Ex. A.) Additionally, he saithat Arnold “complained about the vacation
policy as did a lot of employees, es@dlgi when it came to hunting season.ld.] Benjamin
Fitzwater was also an employee at Fola. Hedtatéhout identifying any sgific plaintiff, that
“the references of employees not being safaipscious or being injured on the job is in
complete opposition to the awartlsat the employees receivedr faworking without injury.”
(Aff. of Benjamin Fitzwater [Docket 159], at EB.) He also alleges that approximately two
weeks to a month afterghreduction-in-force, trains beganléad the coal that had accumulated.

Therefore, “the said slow dowmnust have corrected itself within a short period of timdd.) (



Finally, Fitzwater contends thae has observed new young employaeBola who had little to
no experience in the coal industry.

B. Procedural History

The plaintiffs each filed their complaimt the Circuit Court of Clay County, West
Virginia. The defendants removed the cases on July 15, 2010. These cases have been
consolidated for the purposes of discovery anchmary judgment. The defendants filed their
Motion for Summary Judgent on August, 22, 2010, which is now ripe.

. Standard of Review

To obtain summary judgment, the moving partyst show that there is no genuine issue
as to any material fact and tltae moving party is eitled to judgment as a matter of lawed-
R.Civ. P.56(a). In considering a motion for summaudgment, the cotmwill not “weigh the
evidence and determineethruth of the matter.”/Anderson v. Liberty Lobby, In&77 U.S. 242,

249 (1986). Instead, the court will draw any permissible inference from the underlying facts in
the light most favorable to the nonmoving partyMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587-88 (1986).

Although the court will viewall underlying facts and infences in the light most
favorable to the nonmoving party, the nonmovppagty nonetheless must offer some “concrete
evidence from which a reasonable juror couldinre a verdict in his [or her] favor.’/Anderson
477 U.S. at 256. Summary judgnénappropriate when the nooring party has the burden of
proof on an essential element of his or her case and does not make, after adequate time for
discovery, a showing sufficient establish that elemenCelotex Corp. v. Catretd77 U.S. 317,
322-23 (1986). The nonmoving party must sattbfg burden of proof by offering more than a

mere “scintilla of evidence” in support of his or her positioAnderson 477 U.S. at 252.



Likewise, conclusory allegations or unsupporspaculation, without more, are insufficient to
preclude the granting ofsummary judgment motionSee Felty v. Graves-Humphreys (Ri8
F.2d 1126, 1128 (4th Cir. 198Moss v. Comrns Satellite Corp.759 F.2d 355, 365 (4th Cir.
1985),abrogated on other groundd490 U.S. 228 (1989).
1. Analysis

Under the West Virginia Human Rights A¢tt shall be an unlawful discriminatory
practice . . . [flor any employer to discrimieaagainst an individual with respect to
compensation, hire, tenure, terms, conditionpravileges of employmenif the individual is
able and competent to perform the services reduirW. Va. Code § 5-11-9(1). Discrimination
is defined as, “to exclude from, or fail orfuse to extend to, a person equal opportunities
because of . . . age.” W. Va. Code § 5-11-3(liJhe term ‘age’ meanthe age of forty or
above.” W. Va. Code § 5-11-3(k). To makerama faciecase of employment discrimination,
the plaintiff must prove: “(1) That the plaintiff 8 member of a protected class. (2) That the
employer made an adverse decision concerning the plaintiff. (3) But for the plaintiff's protected
status, the adverse decisioowd not have been madeConaway v. E. Associated Coal Corp.
178 W. Va. 164, 170 (1986). If the plaintiff mediss burden, then the burden shifts to the
employer “to show some nondiscriminatory reason for the decisitth.’at 171. That reason
“need not be a particularly good one. It need be one which the judg® jury would have
acted upon. The reason can be any other reaswept that the plaintiff was a member of a
protected class.ld. The employee then has the opportutiityrebut the emplyer’'s evidence
with a showing that the stateelason was merely a pretéat discriminatory motive.”ld.

Addressing the third prong of tipeima facietest, the Supreme Cdwf Appeals of West

Virginia recognized:
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Because discrimination is essentially @lament of the mind, there will probably

be very little direct proof available. f@ct proof, however, isot required. What

is required of the plaintiff is to shogome evidence which would sufficiently link

the employer’s decision and the plaintiff' atsts as a member of a protected class

SO as to give rise to an inferencattihe employmenteatision was based on an

illegal discriminatory criterion. Thigvidence could, for example, come in the

form of an admission by the employercase of unequal or disparate treatment

between members of the protected clasd others by the elimination of the

apparent legitimate reasons for the dixi, or statistics in a large operation

which show that members of the prdest class received substantially worse

treatment than others.
Id. at 171. The “but for” test ia threshold inquiry thatequires a plaintiff to show an inference
of discrimination. Barefoot v. Sundale Nursing Hon93 W. Va. 475, 484 (1995) (“Use of the
‘but for’ language in that test may have beenouniate, at least if itonnotes that a plaintiff
must establish anything more than afeiance of discrimin#on to make out grima facie
case.”). In analyzing the bundaleshifting scheme, | look to éieral employment discrimination
law to the extent that it isonsistent with the WVHRASee Ways v. Imation Enterprises, Corp
214 W. Va. 305, 315 n.9 (2003) (“[The Supremeu@ of Appeals of West Virginia] has
consistently held that caseobght under the West Kgjinia Human Rights Act, W. Va. Code 5-
11-1, et seq. are governed by the same analyticainfework and structures developed under
Title VII, at least where our statute’sniguage does not direct otherwise.”) (quotBerefoot
193 W. Va. at 482).

There is no dispute that theapitiffs were all at least fortyears old when discharged and
suffered adverse employment decisions by Foladdd the third prong, thelaintiffs must show
evidence that links Fola’s decision to their statusmdsiduals of the proteet class to give rise
to an inference that their layoffs were based @i ttge. The only pieces of evidence before the

court supporting the plaintiffs’ allegations are the portions of the plaintiffs’ depositions

submitted by the defendants in support of théation for Summary Judgment. The plaintiffs
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did not provide an admission by Fola, concrexamples of illegitimate disparate treatment
between members of the protected class and othiessatistical evidence. Each plaintiff bears
the burden of proof in his casdHowever, because there igraficant overlap in the means by
which the plaintiffs seek to prove themses, | examine the evidence collectively.

The depositions contain the foNog to advance the plaintiffggrima faciecase of age
discrimination: (1) Alderman, Arnold, DeBoard, mitater, Querrey, and Vance assert that they
were laid off because of their age; (2) AldermmAamold, Fitzwater, and Querrey claim that Fola
terminated their employment to avoid providingrthwith retirement benefits and vacation time;
(3) Alderman stated: “I think they just figuredth age you're going to have problems, health
issues.”; (4) Alderman thinks that his position was filled by Laddie Rush; (5) Fitzwater,
Williams, Taylor, and Vance allege that youngeen were not laid off;, and (6) Fitzwater,
DeBoard, Taylor, and Williams complain aboBEbla’s rehiring practices after the 2010
reduction-in-force. This is insufficient for a reasble juror to find that any of the plaintiffs
have proven agorima facie case of age discrimination. fhails to raise an inference of
discrimination by showing a nexus between the 'Botkecisions and the plaintiffs’ status as
members of the protected class.

First, the plaintiffs’ bald assertions thaeyhwere laid off because of their age are not
enough to create a triable issue of material f&#e Evans v. Tech. App. & Serv.,@8. F.3d
954, 960 (4th Cir. 1996) (“Evan’s unsubstantiatdegations and bald agsens concerning her
own qualifications and the shortcorgs of her co-workers fail to disprove TAS'’s explanation or
show discrimination.”);Goldberg v. B. Green & Co., Inc836 F.2d 845, 848 (4th Cir. 1988)
(“Goldberg’s own naked opinion, without more nist enough to establish a prima facie case of

age discrimination.”);Stoyanov v. WinterCiv. Nos. RDB 05-1567, RDB 05-1611, 2007 WL
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2359771, at *6 (D. Md. Aug. 15, 2007) (“[U]nsubstantihtdlegations and baldssertions will
not carry the day for the employee.”).

Second, the plaintiffs provide no evidence tRala in fact laid them off to avoid
providing them with retirement benefits and vwa time. And the assertions the plaintiffs
made were generalized. For example: “Bseaaver 50 | think | was, | guess, becoming a
burden for them. | was getting close to retirement age.” (Aff. of Billy Joe Querrey [Docket 150-
13], at Ex. L, 54.); “I had a lot of stuff accumtdd, what time I've worked at Fola, and then |
had a lot of vacation.” (Dep. d&rnest Alderman [Docket 150-13t Ex. M, 200.); “All your
vacation and everything else, you get your — plusagg. And | feel that's the reason they got
rid of me.” (Dep. of Joseph E. Fitzwater [xet 150-11], at Ex. K, 166.); “Because of my age,
because | had all the experience ahdd all the benefits and evemytg to go with it.” (Dep. of
Ronnie Arnold, [Docket 150-14], at Ex. N, 178.).

Even if the plaintiffs had proof that they wdegd off so that Fola could avoid providing
retirement benefits and vacation tinthijs is insufficient to prove @rima facie case of age
discrimination. In the context of the Agedorimination in Employmet Act (“ADEA”), the
U.S. Supreme Court explained that the purposthefstatute was to address the concern that,
“older workers were being deped of employment on the basifinaccurate and stigmatizing
stereotypes.”Hazen Paper Co. v. Biggin§07 U.S. 604, 610 (1993Accordingly, “[w]hen the
employer’s decisioiis wholly motivated by factors other thage, the problem of inaccurate and
stigmatizing stereotypes disappears. This iséuen if the motivating faot is correlated with
age, as pension stat typically is.” Id. at 611. Nevertheless, r¢geting individuals with
particular pension statuses may violateAlEEA if such status is a proxy for agéd. at 612-13.

The Court noted that an employer’s decision te éin employee to prevent his pension benefits
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from vesting is unlawful under ERISA, “[b]utt would not, without morgviolate the ADEA.”
Id. at 612. Here, the plaintiffs present no evimethat pension status was a proxy for age and
that the underlying motivation for the plafféi termination was a discriminatory animtis.
Similarly, the plaintiffs’ allegations that Folaid them off to avoid providing them with
their vacation time fail. If theole motivation was to eliminatemployees with more vacation
time, this does not violate the WVHRASeeHazen Paper Co507 U.S. at 612. Additionally,
the plaintiffs do not show that vacation timeaigproxy for age or that the true motivation for
firing the plaintiffs was their age.

Third, Alderman’s statement that Fola ynhave been concerdeabout his potential
health issues is entirely speculative. Heoesled to follow-up questiortsy stating that there
was never a time when he was not able to perform a task oe dhtha supervisor or manager
expressed that an employee’s age affects higyalm do his job. Moreover, recognition that
health issues may increase with age is not in itself evidence of age discrimirgd@mockins
v. Benckmark Commc'nd76 F.3d 745, 749 (4th Cir. 1999) (“[E]ven if Laconte discussed
Dockins’ health, that fact ino way implies he was discrimiti@g against Dockins because of
his age. Health problems do increase watje. Consequently, rather than indicating a
discriminatory purpose, such statements seemtomlyms. Stating a fact of life does not make
one an age bigot.”) (internaitation and punctuation omitted).

Fourth, Alderman thinks that his position was filled Laddie Rush, who Alderman
suspects is in his fifties, maybe fifty-five. it unclear whether Rush is younger or older than

Alderman, but Alderman said that Rush is witfiie years of his age. Even if Rush is younger

1 As noted in the defendants’ Memorandum, “even if Plaintifs were laid off so that Fola could avoid paying
retirement benefits . . . Plaintiffs’ claims tinis regard are pre-empted by ERIS/S€e Hoops v. Elk Run Coal Co.,

Inc., 57 F. Supp. 2d 357, 360 (S.D. W. Va. 1999) (“Plaintiffs clearly assert [that] their termination by EIk ®&un wa
for the primary purpose of interfering with their attainment of rights under the applicable plans . . . [sjuch conduct
. clearly violates section 510 of ERISA, however, and it falls squarely within the federal statute’s civil

enforcement scheme.”).
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than Alderman, this does not proverana faciecase of age discrimination because Rush is also
a member of the protected clasSee Young v. Bellofram Cor@05 S.E.2d 560, 566 (W. Va.
2010) (“Thus, being members of the same proteatgdclass, the allegedly lenient treatment of
Donnie Shuman cannot sustain Maung’s age discrimination claim.”see also Birkbeck v.
Marvel Lighting Corp. 30 F.3d 507, 512 (4th Cir. 1994) (“Irreduction of work force case, the
fact that the duties of a terminated oldempéygee were assumed by a younger individual is not
conclusive of age bias.”).

Fifth, the plaintiffs allege that some youngedividuals were not id off. Fitzwater
asserted that Anthony Elswick retained his posj but there is no evidence that Elswick was
under forty years old at that timélaylor claims that Brad Asiry and the boss’s son kept their
jobs. He thinks that Asbury is his forties and presented no evidence of the age of the boss’s
son. Williams also mentioned Asbury asexample of a younger employee who was not laid
off. Finally, Vance pointed to Hg Martin and Terry Boggs, and b@anks Martin is in his early
fifties and Boggs in his mid-forties. These nolaifail because the plaintiffs presented no proof
that any of these individuals were not members of the protected ¥lasag 705 S.E.2d at 566.

Finally, several employees expressed concerns about Fola’smg-prdctices after the
February 2010 reduction-in-forcéitzwater said Fola callggbunger men back while getting rid
of older men. Specifically, hend DeBoard complain that SammiNeal was rehired. Neal was
over the age of forty when he was laid off byldzoTaylor identified a number of people who
were hired back before him that were youngec|luding Steve McKinney and Jeff Salisbury.
He thinks that McKinney was in his forties aBdlisbury was in his upper-forties. Once again,
because these individuals are also members girtitected class, their potentially more lenient

treatment cannot be used to establish age discriminationng 705 S.E.2d at 566.
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Taylor and Williams complain exclusively abdutla’s rehiring practices, rather than the
manner in which Fola dischargedeth. An allegation of a failure to rehire is a separate claim
that was not alleged in ¢hplaintiffs’ complaints. See Lawson v. Burlington Indus., 1n683
F.2d 862, 863 (4th Cir. 1982) (“lllegal layoff . . . does not encompass an allegation of illegal
failure to rehire.”);McJunkin Corp. v. West Virginia Human Rights Comm’f9 W. Va. 417,
422 (1988). Therefore, Taylor's and Williamsd#legations about how Fola rehired former
employees are outside the scabeheir complaints.

As noted earlier, the plaifits did not provide any statisal evidence, admissions by
Fola, or examples of differential treatment thed not explained by legitimate motives. | have
only the statements made by the plaintiffs iaitldepositions, which amount to no more than
vague speculation. Taking the evidence inligii@g most favorable to the plaintiffs,HIND that
no reasonable juror could concluthat the plaintiffs’ depositionsufficiently link the plaintiffs’
termination from their jobs at Fola and theiedg raise an inference of discrimination.

Even if the plaintiffs were able to provepaima faciecase of age discrimination, the
defendants have proffered a nondiscriminat@gson for the layoffs. According to Fola, the
reduction-in-force was necessarychase of court decisions andvarse market conditions. To
effectuate the reduction-force, the defendants used th#eria—performance, attitude, and
length of service. The defendaritave alleged that AldermandaFitzwater were laid off under
the performance criterion; Arnold, Querrey, ancht& were laid off because of their attitude;
and DeBoard, Taylor, and Williams were laid off due to their length of service.

The burden now rests on the plaintiffs to pravat the defendants’ stated reasons for the
layoffs were merely a pretext for a discriminatory motiv€onaway v. E. Associated Coal

Corp, 178 W. Va. 164, 171 (1986). The plaintiffsvhapresented the affidavits of two Fola
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employees, James Taylor and Benjamin Fitzwalieaylor was a Stri-oreman for the mining
operations. Taylor states that he was on theedeaam as Ronnie Arnold and that Arnold did not
disregard safety instructions and was a safe @epl He admits that Arnold complained about
vacation policy, like a lot of employees, butiohs that Arnold did not demonstrate a poor
attitude and was a dependablerkey. However, Fola allegekat Arnold reacted poorly to
managemeninstructions. Taylor, who not a manageoes not claim that these allegations are
false. Accordingly, this affidavit does not shtvat Fola’s stated reason for laying him off was
a pretext.

Fitzwater claims that in his position as a Rmgpion Plant Operator, he was familiar with
the coal operations. He asserts that the emplay@apleted their jobs safely and concludes that
“references of employees not bgisafety conscious or being injured on the job is in complete
opposition to the awards that the employees received for working without injury.” (Aff. of
Benjamin Fitzwater [Docket 159], &x. B.) He also alleges thato weeks to anonth after the
layoffs, Fola began to deliveroal to purchasers. Finalljye explained that he observed
individuals who had been hiredter the February 2010 reductionforce who “have very little
and sometimes no experience in the coal industryjd.) (None of Fitzwater's conclusory
statements are grounded in specffacts. Moreover, with regad to the coal deliveries, a
defendant is not required to shaolat its reason for laying ofmployees was a wise or prudent
one. See Birkbeck v. Marvel Lighting Cor@0 F.3d 507, 513 (4th Cir. 1994) (“The ADEA was
not intended to obstruct the ability of a commereialerprise to make necessary adjustments in
the face of economic challenges.B,E.O.C. v. Clay Printing Cp955 F.2d 936, 946 (4th Cir.
1992) (“It is not the purpose . . . of thourt to second guess the wisdom of business

decisions.”). At best, Fitzwer's statement could suggestathFola’s decision to lay off
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employees was premature. This, however, doeshuw that its statedkasons are a pretext for
a hidden discriminatory motive.

The defendants’ statistical evidence furthheveals the weakness of the plaintiffs’
argument that Fola’s stated reasons for the layafésa pretext. It demonstrates that in the
February 2010 reduction-in-force Fola laid 46.8 percent of its employees age 40 or over and
59.6 percent of its employees under the age of 40. And the average age of a Fola employee prior
to the reduction-in-force was 47.0, but the avemaigen individual who was laid off was 45.2.
(Decl. of Def.’s Statistical Expert [Docket 150-16], at Ex. P.)

In conclusion, the plaintiffs’ speculative danconclusory statements made in their
depositions do not create a bi@ issue of material fact as to whether they magama facie
case of age discrimination. Moreover, no reabtmguror could find thathe two affidavits
show that the defendants’ nondiscriminaterplanation for the layoffs is a pretéxtTherefore,
| FIND that the plaintiffs’ claims fail as a matter of law @BRANT the defendants’ Motion for
Summary Judgment.

ThecourtDIRECTS the Clerk to send a copy of thisder to counsel of record and any
unrepresented party.

ENTER: November, 2011

Jgeph W Goodwin/Chief Judge

2 Alderman’s claim fails for another reason. Under the WVHRA, an employer cannot discriminate against an
individual, “if the individual is able and competent to perform the services required.” W. Va. Cdde ¥ b
Alderman is judicially estpped from claiming that he was able and competent to perform his job because he
successfully applied for and received So8aturity disability benefits based an onset date of February 18, 2010,
two days before the reduction-in-forcking v. Herbert J. Thomas Memorial Hosp59 F.3d 192 (4th Cir. 1998)
(finding that the plaintiff was judicially estopped from bringing an age discrimination alaiter the WVHRA

when she received disability benefits and claimed aetaate one week before her discharge).
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