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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

ANDRE WILSON,

Raintiff,
V. CIVILACTION NO. 2:11-cv-00103
STEVE CAUDILL, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

This action was referred to the HonoraMary E. Stanley, United States Magistrate
Judge, for submission to this court of progdsfindings of fact and recommendation for
disposition, pursuant to 28 U.S.C. § 636(MB). The Magistrate Judge conducted an
evidentiary hearing at which the plaintifhc the defendants Terry Coleman and Sgt. David
Toney appeared in person and by counsel anifigds The other defendiés were represented
by counsel. The Magistrate Judge has submittedinfgs of fact and has recommended that the
court do the following: (1FIND that there is a genuine issuenaditerial fact as to whether the
defendants Joe Little and David Toney used excessive force against the plainfiENE)the
motion to dismiss buGRANT the motion for summary judgent filed by the defendants
Ballard, Caudill, and Rubenstein [Docket 36]; (BINY as moot the plaintiff's motion to issue
a scheduling order [Docket 58]; (HDENY as moot the defendants Ballard, Caudill, and
Rubenstein’s motion to dismiss thec®nd Amended Complaint [Docket 59]; BENY as

moot the plaintiff's motions for appointmenf counsel [Docket 68 & Docket 71]; (GRANT
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the motion to dismiss the Second Amended Comipfded by the defendant Don Slack [Docket
69]; (7) DENY the motion to dismiss or, in the alterwat motion for summary judgment, filed
by the defendant Joe Little [Docket 72]; BRANT the motion for summary judgment filed by
the defendants Terry Coleman and Rick Jones [Docket 74]; arial 8) 1SS this action as to
the defendants Michael Shaff&tian Deboard, and Weston ToneY¥he plaintiff has not filed
objections to the Magistrate Jualg findings and recommendation.

A district court “shall make a de novo deténation of those portions of the report or
specified proposed findings aecommendations to which @ggion is made.” 28 U.S.C.
8 636(b)(1)(C). This court is nohowever, required to review, underda novo or any other
standard, the factual or legabreclusions of the magistrate judgs to those portions of the
findings or recommendation to which no objections are addre3$ediasv. Arn, 474 U.S. 140,
150 (1985).

As the plaintiff has not filé objections in this case, tlo®urt adopts and incorporates
herein the findings and recommendation of Magistrate Judge. The court therefore: (1)
FINDS that there is a genuine issue of materak fas to whether the defendants Joe Little and
David Toney used excessive deragainst the plaintiff; (ZDENIES the motion to dismiss but
GRANTS the motion for summary judgment fildgdy the defendants Ballard, Caudill, and
Rubenstein [Docket 36]; (PENIES as moot the plaintiff's motion to issue a scheduling order
[Docket 58]; (4)DENIES as moot the defendants Ballard, Caudill, and Rubenstein’s motion to
dismiss the Second Amended Complaint [Docket 59];ENIES as moot the plaintiff's
motions for appointment of cougls[Docket 68 & Docket 71]; (6lGRANTS the motion to
dismiss the Second Amended Complaint filed the defendant Don Slack [Docket 69]; (7)

DENIES the motion to dismiss or, in the alternatiimotion for summary judgment, filed by the



defendant Joe Little [Docket 72]; (§RANTS the motion for summary judgment filed by the
defendants Terry Coleman and Rick Jones [Docket 74]; arial @)1 SSES this action as to the
defendants Michael Shaffer,iBn Deboard, and Weston Toney.

The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: February 16, 2012

Jgeph K. Goodwin /Chief Judge



