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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

GREAT AMERICAN INSURANCE COMPANY,

Raintiff,
V. CIVILACTION NO. 2:11-cv-00396
HINKLE CONTRACTING CORPORATION, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER
Pending before the court is the Defendamfletion to Dismiss or Stay Proceedings

Pending Arbitration [Docket 15]. For the reasons discussed below, this mdh&NI€ED.

Background

A. Facts and Procedural Posture

Hinkle Contracting Company,LC (“Hinkle” and “HCC”) enteged into a contract with
the West Virginia Department of Transportatiorconstruct portions dhe King Coal Highway
project in Mingo County, West Virginia. Hirkland Chapman-Martin Excavation and Grading,
Inc. (“*CME”) then entered into a subcontrdot CME to perform gragl and drain work on the
project. Great American Insurance CompafiGreat American”) issued a Subcontract
Performance Bond and Subcontract Labor and Nédteayment Bond for CME, with Hinkle as
obligee.

On June 2, 2011, Great American filed a Ctzomp for Declaratory Judgment in this

court. Great American ales that beginning in Septeer 2010, Hinkle notified CME on
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several occasions of its delagsad inadequate performancélo address these issues, Great
American maintains that Hinkle and CME begascdssing a change orderthe subcontract in
December 2010. The change order was signéelmuary 2011, and Great American contends
that it “constitute[s] a material change to tleems and conditions of the Subcontract, which
Great American did not agree,tnor consent to, when it weotits Bond for the Project.”
(Compl. [Docket 1], at 18.) Great American alleges that March 15, 2011, Hinkle declared
CME in default under the subcontract becauskdiinot complete its work under the subcontract
and change order. It furthasserts Hinkle again declar€ME in default on March 22, 2011,
because it did not pay its ssbbcontractors and supplier®n March 24, 2011, Hinkle notified
Great American of CME'’s alleged default. In sum, Great American argues that:

Despite the repeated alleged default<ChyE, HCC failed to put Great American

on notice of such alleged defaultstitits letter dated March 24, 2011. Such

failure by HCC to provide notice to GreAimerican of its principal’'s, CME,

alleged defaults is in breach of HCC’s obligations to Great American under the

Bond.
(Id. at 7 21.) Great Americaasks this court toatlare the Performance Bowrdid ab initioand
to find that Great American is not liable Hinkle under it. Alternatively, Great American
requests that the court declalfe change order a materiatemhtion to the subcontract and
unenforceable against Great American “in establishing its rights, duties, and obligations arising
out of, or under its Performance Bond.Id.(at § 31.) Finally, if the court does not grant either
of these requests, Great American seeks a reduction of its liapititytanto under the
Performance Bond.

Hinkle filed a Motion to Disnss or Stay Proceedings Pending Arbitration. Hinkle argues

that the Performance Bond incorporates by refeeehe subcontract’slatration clause. The

arbitration clause applies to all disputes “agswut of, or relating to” the subcontract. This



includes, according to Hinkle, the allegationsdendy Great American in its Complaint against
Hinkle. In opposing the motion, Great American dssiat while the arbiéition clause requires
arbitration of issues related taims under the subcontract, itegonot require arbitration of
claims or defenses unique to the bond. This motion is now ripe for review.
. Analysis

The Federal Arbitration Act (the “FAA”) providethat written agreements to arbitrate in
contracts relating to commer¢shall be valid, irrevocableand enforceable, save upon such
grounds as exist at law or in etyufor the revocation of any cont” 9 U.S.C. § 2. “The FAA
requires a court to stay ‘any suit or proceeding’ pending arbitration of ‘any issue referable to
arbitration under an agreementwvmiting for such arbitration.” Adkins v. Labor Ready, Inc.
303 F.3d 496, 500 (4th Cir. 2002) (quoting 9. U.SC3). “[A]lny doubts concerning the scope
of arbitrable issues should be resolved in favor of arbitratididses H. Cone Mem’l Hosp. v.
Mercury Constr. Corp 460 U.S. 1, 24-25 (1983} owever, “[b]Jecause the FAA is at bottom a
policy guaranteeing the enforcemnt of private contractual @ngements, we look first to
whether the parties agreed to arbitrate a despubt to general policgoals, to determine the
scope of the agreement.E.E.O.C. v. Waffle House, InG34 U.S. 279, 294 (2002) (internal
citation and quotation marks omitted). While stai@ controls issues of “validity, revocability,
or enforceability of contracts generallyPerry v. Thomas482 U.S. 483, 492 n.9 (1987), the
FAA “create[s] a body of federal substantive lawanbitrability, applicable to any arbitration
agreement within the coverage of the Adifbses H. Cone460 U.S. at 24.

A party can compel arbitration under the FAj demonstrating: “(1)he existence of a
dispute between the parties, @yritten agreement that inclglan arbitration provision which

purports to cover the dispute,) @e relationship ofhe transaction, which is evidenced by the



agreement, to interstate or foreign commerce, and (4) the failure, neglect or refusal of the
defendant to arbitrate the dispute Adkins v. Labor Ready, In@803 F.3d 496, 500-01 (4th Cir.
2002) (quoting/Vhiteside v. Teltech Cor®40 F.2d 99, 102 (4th Cir. 1991)). The Fourth Circuit
has explained that, “even though #ndtion has a favored placegetle still must be an underlying
agreement between the parties to arbitratd.’(quotingArrants v. Buck130 F.3d 636, 640 (4th
Cir. 1997)). The resolution of the defendamtistion turns on the send requirement: whether
the written agreement to arbitrate in the sriact covers the irmtt dispute. This
determination is a matter afontract interpretation. Am. Recovery Corp. v. Computerized
Thermal Imaging, In¢.96 F.3d 88, 92 (4th Cir. 1996). Specdily, | apply state law principles
of contract interpretation, whilgiving due regard to the fe@d policy favoring arbitration.
Washington Square Sec., Inc. v. AB®5 F.3d 432, 435 (4th Cir. 2004).

A number of courts have addressed the gquestf whether an artvation provision in a
contract or subcontract binds aety when it is incorporated bgference in the bond. Some of
these cases do not distinguish between the oldigati a surety to arbate its unique surety
defenses versus obligations grounded in the underlyontract or subcontract. In addition, they
typically rely on the federal policy favoring arlation and the effectiveness of incorporation by
reference.See U.S. Fid. & Guar. Co. West Point Constr. Co., In837 F.2d 1507, 1508 (11th
Cir. 1988) (“We conclude that the incorporatiof the subcontract ia the bond expresses an
intention of the parties, including [the surety]axbitrate disputes. Our conclusion is supported
by the strong policy favoring arbitration expresfy Congress in the Fedé Arbitration Act.”);
Exch. Mut. Ins. Co. v. Haskell C@42 F.2d 274, 276 (6th Cir. 1984) (“[T]he performance bond

incorporates by reference the sabtract, the subcontract ingarates by reference the general

! Here, the parties ask the court to dismiss or stay proceedindimgerbitratiorunder 9 U.S.C. § 3, rather than
compel arbitration. These same crieaipply, however, in this context.
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contract and hence the duty to arbitrateCympania Espanola de Petroleos v. Nereus Shipping,
S.A, 527 F.2d 966, 974 (2d Cir. 1975) (“[T]he dutyaibitrate was indeed one of the rights and
obligations under the contract which Cepas,guarantor, aged to assume.”Developers Sur.

& Indem. Co. v. Resurrection Baptist Churdtb9 F. Supp. 2d 665, 668 (D. Md. 2010) (“The
First, Second, Fifth, Sixth and ElevkrCircuits and several districourts have held that a surety
must arbitrate disputes reldtéo a performance bond wheree therformance bond specifically
incorporated by reference a contract containing an arbitration claukashid v. U.S. Fid. &
Guar. Co., Inc.No. 2:91-0141, 1992 WL 565341, at *9 (SW. Va. 1992) (“[Surety] is bound
by the arbitrator's award against [contractor] at least insofar as it was rendered with respect to
[contractor’'s] performanceunder the contract incorpated into the bond.”)Transamerica
Premier Ins. Co. v. Collin& Co., Gen. Contractors, Inc735 F. Supp. 1050, 1051 (N.D. Ga.
1990) (“This case presents . . . a singlestjpe of law: does a performance bond that
incorporates by reference a subcaant incorporate an unequivocaibitration clause contained

in that subcontract?Cianbro Corp. v. Empresa Naciondk Ingenieria Y Technologia, S.A.
697 F. Supp. 15, 20 (D. Me. 1988).

In contrast, some cases have explicitly held that disputes over bond obligations must be
arbitrated. See Jewish Fed’'n of Greater Newl€ans v. Fid. & Deposit Co. of MdNo. 01-
30371, 2001 WL 1085096, at *2 (5th Cir. Aug. 29, 20@9mmercial Union Ins. Co. v. Gilbane
Bldg. Co, 992 F.2d 386, 389 (1st Cir. 1998);S. Surety Co. v. Hanover R.S. Ltd. P’sbi#3 F.
Supp. 2d 492, 496 (W.D.N.C. 200&hio Cas. Ins. Co. v. City of Moberly, Mdlo. 4:05-cv-5,
2005 WL 2491461, at *3 (E.D. Mo. Oct. 7, 200B8pffman v. Fid. & Deposit Co. of Md/34 F.

Supp. 192, 195 (D.N.J. 1990).



For example, inUnited States Surety Co. Kanover R.S. Limited Partnershiphe
contractor and subcontractor drbted their dispute. 543 FSupp. 2d at 493. The surety
participated in the arbitratiobut sought to limit the scope of iparticipation by reserving its
right to litigate surety claims and defensdsl. at 494. The court found that the surety was
bound to arbitrate these disputes as wédl. at 496. In doing so, the court noted the Fourth
Circuit's expansive interptation of the term “arisingut of or relating to.” Id. at 495 (citing
Am. Recovery Corp. v. Computerized Thermal Imaging, ®cE.3d 88, 93-95 (4th Cir. 1996)).

It also explained that suretyfdases are at least “related the subcontract because the bond’s
purpose is to ensure the subcontractor'sfgpmance under the subcontract and the bond
incorporates the ternwf the subcontractld. at 495. It further highligted the Fourth Circuit’s
“heavy presumption” in favor of arbitrabilityld. at 496. Notably, the court did not point to any
other language in the arbitration provision thateatid an intent to limit disputes to those that
implicated the subcontractor’s ajstions under the subcontract.

In the Fifth Circuit caselewish Federation of Greater New Orleans v. Fidelity and
Deposit Co. of Marylandthe surety contended that the district court erred in compelling it to
arbitrate its defense that the performoa bond had lapsed. No. 01-30371, 2001 WL 1085096, at
*1 (5th Cir. Aug. 29, 2001). The court began dhigcussing the presurtipn of arbitrability
when an agreement contains an arbitration clausethen explained that “arising out of or
related to” has been interprdtebroadly. Accordingly, thecourt held: “Mndful of the
presumption of arbitrability . . . [surety’s] defensai&ontroversy . . . retad to the Contract’,
and is, therefore, arbitribunder its ‘extremely brak arbitration provision.”ld. at *2.

In her dissent, Judge King explained that: “Whiggree with my collagues that Fidelity

is bound to arbitrate any claims demanding constm®f the underlying contract incorporated



by reference into the performance bond, | wonlt extend this arbitration requirement to
Fidelity’'s personal defenses arisingrin the provisions othe bond itself.” Id. at *3. Judge
King explained that a better-reased line of cases held that:
[llncorporation of an arbitration pwision from an underlying construction
contract does not bind thersty company to arbitrate thi the contracting parties
regarding disputes originating in theopisions of the bond, but instead ensures
that the surety company participategon, at a minimum, is bound by the results

of) an arbitration between the corttiag parties bask on the underlying
subcontract.

Judge King’s dissent is consistemith the Eighth Circuit's holding irAgGrow OQils,
L.L.C. v. National Union Fire Insurance Co. of Pittsburgh,,P42 F.3d 777 (8th Cir. 2001). In
AgGrow Oils an insurance company issued a penfomce bond guaranteeing the obligations of
a contractor to an ownerld. at 779. The bond incorporated by reference the construction
contract. Id. A dispute arose among the parties @mel surety moved to stay the owner’s
lawsuit, claiming that the ownevas required to arbitrate itdaim under the performance bond.
Id. at 780. The court explaingtdat, “[w]ithout question, incorporation of the Construction
Contract clarified the pormance obligations of [contractaifjat [insurer] as surety undertook
to guarantee.” Id. at 781. But the court g8 “it is less clear thathe incorporation clause
reflected an intent by [owner] and [insurer] to arbittaesr disputes under the bond — that intent
is not clearly expressed.ld. Therefore, the court consider#ite circumstances surrounding the
contract. The court then stated:

[W]e are unwilling to construe an latration provision whose obvious purpose

was to clarify the extent of the suretygecondary obligation as also reflecting a

mutual intent to compel arbitration of all disputes between the surety and the

obligee under the bond. . . . [W]e camb¢ there was no such agreement to
arbitrate.



Id. Subsequent opinions have cited this decision approvin§ge Liberty Mut. Ins. Co. v.
Mandaree Pub. Sch. Dist. #3603 F.3d 709, 711 (8th Cir. 200%)hite River Vill. v. Fid. &
Deposit Co. of Md.Nos. 08-cv-00248, 08-cv-00359, 2009 WB2728, at *5 (D. Colo. March
23, 2009);A.E.R. Constr., Inc. v. Travelers Cas. & Sur. Co. of, Afo. 3:07-cv-40, 2007 WL
3046324, at *3 (N.D. W. Va. Oct. 17, 2007).

| agree with the result reached AgGrow—that in these circumstances Great American
is not required under the arbtiien clause to arbitrate bond diges. Howeverthese cases are
fact specific and to determine the scope @ #nbitration provision, find the Fifth Circuit's
analysis of an arbitration clause in a caseolving a fiduciary lability insurance policy
persuasive.Tittle v. Enron Corp.463 F.3d 410 (5th Cir. 2006). Tttle, Enron maintained two
liability insurance policies: a primary policy and an excess policy that incorporated the primary
policy. Id. at 413. The primary policy insured, ang others, Enron and its officers and
directors.ld. The arbitration provision in the primapplicy stated: “Any controversy or dispute
arising out of or relating to this Policy . . . shall be settled by binding arbitratiwoh.at 414.
The remainder of the provision explained tmwcedures to be followed by Enron and the
insurance company if the partiebigrated a dispute. It speigél that Enron and the insurance
company would each appoint oagbitrator and the third oneould be appointed according to
the Conflict Prevention and Resolution Ruléd.

The underlying lawsuit—a class action allggjibreach of fiduciary duty—was brought
by former employees against Enron and its board of direclrat 415. A subset of defendants
reached a proposed settlement with the plaintifisre the parties agreed to require the insurers
to pay the entire amount of the fiduciary liability policidsl. In light of competing claims to

the policy proceeds, the insurers intervened & ghit and filed an interpleader complaint to



determine the proper distribution of the policy procedds.The insurers named as interpleader
defendants parties who submitted or could paéytsubmit claims against the policies, but
were not parties to éhproposed settlementd. Two of the interpleader defendants, Kenneth
Lay and Jeffrey Skilling, filed anotion to compel arbitration dahe interpleader defendants’

competing claims to the policy proceedd. at 416.

Like the instant case, the FfCircuit noted that the parielid not challenge the validity
of the arbitration provision. Rather, they disputed its gqme and whether claims among
individuals covered under the po} (as opposed to claims beten the insurance company and
the insured) fall within the arbitration prowsi. The court noted that under Texas law, a
contract must be read in a manner that resadentract terms internally consistertl. at 419.
Applying this principle, the cotifound that “the scope of the Arbitration Clause is limited only
to disputes, arising out of or related to thei@es, that include amnsurer and one or more
insureds.” Id. at 420. The court explaidethat the provisions setting out the procedures for
arbitration consistently refer to Enron and the iesu It highlighted that, “the very procedures
that the Arbitration Clause reqgas Enron and the Insurers to follow once binding arbitration has
been invoked would be logical only in the case dispute where an Insurer is adverse to one or
more of the insureds.”ld. As an example, it cited theqwision that requires Enron and the
insurer to each appoint a memiadrthe arbitration panel. Thadk of procedures for disputes
between the insured individuals, “indicates ttie parties to the policies intended the dispute
resolution procedures to apply orntythe disputes for which proderes are provided i.e., only
to situations where thereasdispute with an Insurer.Id. at 421.

The court then explained that, “[a] dispute ‘arises out of or retates contract if the

legal claim underlying the disput@wd not be maintained withouéference to the contract.”



Id. at 422. The court found that the dispute amorgrtbured individuals ase out of or related
to the insurance policies becauke policies are the source oktmsureds’ legal rights to the
proceeds.ld. However:

the Arbitration Clause contains furthéanguage limiting its scope to such

disputes that include an Insurer and amemore insureds, notwithstanding the

broad construction that some courts hgixen to “arising oubf or related to”
language in arbitration clauses in caseemshthe applicability of the clauses to
specific parties was not an issue.
Id. The court determined that the dispute was llyfaomong insured individuals and therefore it
fell outside the arbitration provisiond. at 423.

Applying this analysis to the instantsea | note that under West Virginia law:

Where possible, all parts of the contracl be construed aso give force and

validity to all of them, ando all the language used. desire to effectuate the

intentions of the parties creates thecessity of looking to the constituent

elements of the contract, elucidating dme the other, and reconciling them, if
practicable, to one commomtent or design preseno the minds of the
contracting parties.
Justice v. Stuyvesant Ins. C@65 F. Supp. 63, 65 (S.D. W. Va967) (internal citations
omitted);see also White v. AAMG Constr. Lending (6 W. Va. 339, 346 (2010) (“It is well-
settled law that ‘a contract must be considered asole, effect being given, if possible, to all
parts of the instrument.” (citin@layton v. Nicely116 W. Va. 460 (1935))).

The arbitration provision in the subcontratates: “All claims, diputes, controversies
and matters in question (hereinafter “Claims”)iagsout of, or relatingd, this Agreement or the
breach thereof . . . shall be resolved by meaiatollowed by arbitration or litigation at HCC'’s
sole option.” (Compl. at Ex. A, 86.1.) The West Virginia Supreme Court of Appeals has not

defined “related to,” but it lsadiscussed the meaning of tharée'in connection with,” under

Virginia law, as used in a forum-selection clau§aperton v. A.T. Massey Coal Co., In225
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W. Va. 128, 147 (2009). It explained that therein connection with” is “quite broad.”ld.
More specifically, it defined the term as “thendition of being related to something else by a
bond of interdependence, causality, logical segeienoherence, or tHike; relation between
things one of whichs bound up with, or inMged in another.” Id. (citing Il THE OXFORD
ENGLISH DICTIONARY 838-39(1970)). The court netl the similarity beveen the terms “in
connection with” and “in relation to,” and citedTaird Circuit case that stated: “To say that a
dispute ‘arises in relation to’ the [contract] is tgy aat the origin of the dispute is related to that
agreementj.e., that the origin of thalispute has some ‘logical arausal connection’ to the
[contract].” Id. at 148 (citingJohn Wyeth & Bro. Ltdv. CIGNA Int'l Corp, 119 F.3d 1070,
1074 (3d Cir. 1997)). Likewise, tHeourth Circuit has stated th&rise out of or related to”
language is “capable of an expansive reachArh. Recovery Corp. v. Computerized Thermal
Imaging, Inc, 96 F.3d 88, 93 (4th Cir. 1996). It “embreagleg¢very dispute between the parties
having a significant relationship the contract regardless of the label attached to the dispute.”
Id. (citing J.J. Ryan & Sons v. Rhone Poulenc Textile, 868 F.2d 315, 321 (4th Cir. 1988)).
The phrase “related to” is broad, butJastice Scalia noted in a case concerning ERISA
preemption, “applying the ‘relate to’ provision aodiag to its terms [is] a project doomed to
failure, since, as many a curbstone philosophewobasrved, everything iglated to everything
else.” Cal. Div. of Labor Standards Enforcement v. Dilingham Constr., N.A.,, & U.S.
316, 335 (1997)see also N.Y. State Conference of Bluess & Blue Shield Plans v. Travelers
Ins. Co, 514 U.S. 645, 655 (1995) (Soutdr) (explaining that if ‘felate to’ were taken to
extend to the furthest stretch of its indetermiriaben it would have ndimiting principle, “for

‘really universally, reldons stop nowhere.™).
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Here, there is a strong argument that Greaeean’s dispute witdinkle is “related to”
the subcontract, under the above definitions, because the bond and the subcontract are
interdependent since the bond’srpase is to guarantee the subcaot. Said differently, the
origin of the dispute between Great Amancand HCC has a causal connection to the
subcontract because the dispute would not ddustfor the subcontract. But, like the Fifth
Circuit in Tittle, | am instructed under West Virginia contract law to look to the entirety of the
subcontract and bond to determine whether theéarnder or relating to” language is limited in
any respect.

The Performance Bond states that CME entered into a subcontract with Hinkle and
incorporates that subcontract bgference. Undethe bond, if the prinpal, CME, “promptly
and faithfully” performs the wcontract, then Great American’s obligation toward Hinkle is
void. (Compl. at Ex. A.) Ifhowever, Hinkle declares CME utefault, then Great American
may remedy the default or afterasonable notice, Hinkle or Gtésmerican may arrange for the
completion of the CME’s obligain under the subcontract. If Hiektompletes the work and the
cost exceeds the balance of the subcontrace pitien Great American pays Hinkle the excess
but not more than an amount stated on boad. On the other hand, if Great American
completes the work, then Hinkle reimburses GAaatrican for the portionf the balance of the
subcontract price required tmmplete the subcontract. Thend also states that, “Any suit
under this bond must be instituted before theiretxion of two years fnm date on which final
payment under the subcontract falls due.ld.)( As | see it, the obvious purpose of the
incorporation by reference waso“tclarify the extent of the sety’s secondary obligation.”
AgGrow Oils, L.L.C. v. Nat'l Umin Fire Ins. Co. of Pittsburgh, Pa242 F.3d 777, 782 (8th Cir.

2001).
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As stated above, the disputsolution provision provides thatl claims “arising out of,
or relating to” the subcontract aiebe arbitrated or litigated &iCC’s option. (Compl. at Ex. A,
816.1.) According to 86.2(e), “HCC, Subcontractor and Subcantor’s surety agree that the
disputed Claim shall be resolved in the appropfatem selected by HCC &t sole discretion.”
(Id. 8 16.2.) It continues by specifying that:

If Subcontractor or its surety first @onences a court action with respect to a
dispute which HCC desires to have detewd by an arbitration proceeding, or if
Subcontractor or its surety first comnges an arbitration proceeding which HCC
desires to have determined by a ¢pitCC shall commence the arbitration
proceeding or court action desired by H@Ehin thirty (30) calendar days after
receiving service oSubcontractor’'s complaint or arbitration demandf, at any

time, even after suit may have been filed by eithertypabut prior to
commencement of trial, HCC becomes imaal in litigation or arbitration with
another party or parties involvirguestions of fact or law commaa the dispute
between HCC and Subcontractorthe extent that (a) iBubcontractor’'s absence,
complete relief cannot be accorded among those already parties, or (b) disposition
of such other action may as a practical matter, impair or impede HCC’s or
Subcontractor’'s ability to fully preveénits incurring multiple or otherwise
inconsistent obligations, then Subcontraetndits surety may be joined by HCC

in such other litigation or arbitration geedings for complete resolution of all
disputes and controversies arising untlés Agreement rad that upon such
joinder,any pending action betweétCC and Subcontractahall be dismissed.

(Id.) (emphasis added). The nesttbsection explains that if ghamount in controversy of a
dispute is over $250,000, then an arbitration parmkk be comprised of three independent and
impartial individuals with expéence in the construction indugtior construction law. In
addition, “Subcontractor and HCC shall each appone member of the panel, who shall be
neutral. The third member shak appointed by the twselected neutrals or, failing agreement,
according to the aforementioned Ruledd.)(
These provisions reveal a limit to the “args out of, or relating to” language. Trttle,
the court found that the arbitration proceduresalestrated that the arbitration clause was not

intended to cover disputes between individuagered under the insurance policy. 463 F.3d at
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420. In contrast, here the arhtion procedures demonstrate thia surety and the contractor
intended to arbitrate some, but ralt, disputes. A surety maintains a defense to its duties
pursuant to the underlying obligation (here, shbcontract) under threeenarios: (1) when the
underlying obligation has been discharged byqrerénce in accordanceith its terms by the
principal; (2) when the principal has a defenséhto underlying obligatiothat can be asserted
by the surety; and (3) when the suretg haailable a suretyship defenseeSRATEMENT (THIRD)

OF THE LAW: SURETYSHIP AND GUARANTY 819 (1995). The first twecenarios implicate the
terms of the underlying subcontract and the rigind obligations of th@rincipal. The third
scenario provides defenses to a surety thatratependent of the subcontract. A dispute over
whether the surety has a defense under thel theenario originatesn the bond, not the
subcontract. In such a bond plige, the subcontractor does ia@ve a stake in the outcome
because it arises from obligations that thégele owes the surety, independent of obligations
between the principal and the obligbat the surety guaranteed.

As evidenced by the italicized languaffem Section 16.2 of the subcontract, the
arbitration provisions are based on the assumgltiahthe subcontractor would be involved in
the dispute or at least that the surety would$serting defenses availalib the subcontractor.
(Compl. at Ex. A, 816.2.) Additionally, the provision staty that only the subcontractor and
Hinkle appoint members to the arbitration papeovides strong evidee that the parties
intended the contractor’s and subcantor’s interests to be adveiiseany arbitrated dispute.

Accordingly, | FIND that the arbitration provisionsead in their entirety and in the
context of the relationship among Hinkle, CMBdaGreat American, were not intended to “bind
the surety company to arbitrate with the contracparties regarding disites originating in the

provisions of the bond.”Jewish Fed'n of Greater New Orleamns Fid. & Deposit Co. of Md.
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No. 01-30371, 2001 WL 1085096, at *3 (5th Cir. Aug. 2801). As discussed above, the main
contention of the Complaint is that Hinkle failéal notify Great American of allegations of
default and the change order, which “constitjta[saterial change to the terms and conditions
of the Subcontract, which Great American did agtee to, nor consett, when it wrote its
Bond for the Project.” (Compl. at1.) Therefore, FIND that this dispute does not fall within
the scope of the arbitration provision in the subcontract because it is a bond dispute and does not
maintain defenses under the first two scenarios outlined above. The defendant’s Motion to
Dismiss or Stay Proceedingending Arbitration iOENIED.

ThecourtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party. The court DIRECTS therlCto post a copy of this published opinion on

the court’s website, www.wvsd.uscourts.gov.

ENTER: Decembds, 2011

Jeeph . Goodwin,/Chief Judge
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