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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

W. W. MCDONALD LAND CO., et al.,

Plaintiffs,
V. CIVIL ACTION NO. 2:11-cv-00418
EQT PRODUCTION COMPANY, et al.,

Defendants.

MEMORANDUM OPINION & ORDER

Pending before the court are the Plaintiffs’ MotionRartialSummary Judgment [Docket
131],and multiple motions for summary judgment filed by the defendants [Dockets 133, 143, and
169]. For the reasons stated beltivg following iSORDERED: With respect to Count Il (breach
of contract), the Plaintiffs’ Motion for Partial Summary Judgment [Docket E33RANTED in
part andDENIED in part in accordance with this opiniothe Defendants’ Joint Motion for
SummaryJudgmat [Docket 169] iSGRANTED in part andDENIED in part in accordance
with this opinion and the Motion for Summary Judgment of Defendants EQT Corporation, EQT
Energy, LLC, EQT Gathering, Inc. EQT Gathering Equity, LLC, E@#ektment Holdings, LLC,
and EQTGathering, LLC [Docket 133] BENIED . With respecto Count 1l (breach of fiduciary
duty) the defendants’ motions [Docket 133 and 143]JGRANTED. With respect to Count |
(failure to account), Count IV (fraud), Count V (negligent misrepresentationptGdu(civil
conspiracjjoint venture), Count VIl (aiding and abetting a tort), and Count VIII (punitive

damages)the defendants’ motions [Dockets 133, 143, and 169DBIIED .
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I. Background

This case arises out of a dispute over royalty payments reldtmattiwenoil andgas well
leasesThe plaintiffs are owners of land subjecthoseleases. The plaintiffs contend tlzdtate
of Tawney v. Columbia Natural Resources, L.L833 S.E.2d 22 (W. Va. 20Q§)rohibits the
defendants from deductirigost-production”costsfrom royalty payments. These costs include
monetary expenses incurred by the defendants to transport and market therga®diction.
Additionally, the plaintiffs contend that their royalties should be calculated b@sehe gas
volume produced at the wellhead, not the smaller volume that is sold at an intepstate pi
connection’

The undisputed facts are as follows. EQT Production purchased the ile&sdsuary
2000.Between February 2000 and January 1, 2005, EQT Prodgectdnced gas from the leased
wellsand transported it to an interstate pipeline connection where it was marketed torthgsd pa
During this period, EQT Production paid the costs of transporting and marketing tHeQjas
Production passed some of these monetary costs on to the plaintiffs by chargiafaheateper
unit of gas. Te parties dispute the particular rate that was charfg€d. Productionalso
subtractedrom the plaintiffs’ royalty what the plaintiffs call Volumetric deductions Essentially,
EQT Production paich royalty based on the volume of gas sold at the interstate pipeline
connectionrather tharthe volume of gas produced at the wellhead.

On January 1, 2005, EQT Producticeorganizednto separate entities, includiteQT
Gathering, Inc., EQT Gathering Equity, LLC, aB@T Gathering, LLC(collectively “EQT
Gathering”),EQT Energy LLC (“EQT Energy”), and EQT Corporation. EQT Production is a

subsidiary of EQT Grporation.EQT Production is the only entity that is a party to the leases at

! As a result of numerous factors, the volumes of gas recorded at the wektuessarily differ from those recorded
downstream at the interstate pipeline connection.
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issue.EQT Productn sells the gas at the wellhéa EQT Energy. EQTEnergy contrastwith
EQT Gathering to collect the gas and move it to the interstate pipeline connettere, EQT
Energy sllsthe gas tahird parties.EQT Production argues that since the 2005 reorganization, it
has not deductedostproduction monetary costs from royalties paid to lessors. Ingteaalys
royalties based on the price it receives from EQT Energy. That price is a wedtiemadhere gas
is valued“at the wellhead at an index price less gathering charges and retainagéMem.”in
Supp. of Defs.” Joint Mot. for Summ. J. [Docket 170], at 5).

The plaintiffs bring severatounts colledively against the defendants) (failure to
properly account for royaltiesll ) breach of contract]I{) breach of fiduciary duties|\() fraud,
(V) negligent “misrepresentation/concealment,l’)(“civil conspiracy/joint venture,(VII) aiding
and abetting a tort, andV(ll) “punitive damages.” (Am. Compl. [Docket 34], at-18). The
plaintiffs move for summary judgmefDocket 131]on their breach of contract claim onlyhe
defendants move for summary judgment in three separate motions. EQT Productionanoves f
summary judgment o@ountslll -VII [Docket 143]. The remaining defendants, EQT Corporation,
EQT Energy, EQT Gathering, LLC, EQT Gathering, Inc., EQT GatheringdquiC, and EQT
Investment Holdings, move for summary judgment on all counts [Docket 133]. Finally, the
defendants jointly move for summary judgmentatircounts [Docket 169].

Il. Legal Standard

To obtain summary judgment, the moving party must sthaivthere is no genuine issae
to any material fact and that the moving party is entitled to judgment as a matter oédaR. F
Civ. P. 56(a). In considering a motion for summary judgment, the court will not “wikegh

evidenceand determine the truth of the mattehriderson v. Liberty Lobby, Inct77 U.S. 242,

2 As | discussinfra, thissale between affiliated companiesiot a bona fide wellheazhle
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249 (1986). Instead, the court will draw any permissible inference from the undgddygts irnthe
light most favorable to the nonmoving pamfatsushita Elec. Indus. Ce. Zenith RadidcCorp,
475 U.S. 574, 587-88 (1986).

Although the court will view all underlying facts and infeces in the light most favorable
to the nonmoving party, the nonmoving party nonetheless affes some “concrete evidence
from which a reasonable juror could return a verdict in his [or her] fadoderson477 U.S. at
256. Summary judgment is appropriate when the nonmoving party has the burden of proof on an
essential element of his or her case and does not make, after adequate time ferydiacov
showing sufficient to establish that elemer@@elotex Corp. v. Catrettd77 U.S. 317, 3223
(1986). Thenonmoving party must satisfy this burden of proof by offering more than a mere
“scintilla of evidence” in support of his or her positiclnderson 477 U.S. at 252. Likewise,
conclusoryallegatians or unsupported speculation, without more, are insufficient to preclude the
granting ofa summary judgment motiosee Felty v. Graves Humphreys (218 F.2d 1126,
1128 (4th Cir 1987); Ross v. Comm’ns Satellite Car@59 F.2d 355, 365 (4th Cir. 1985),
abrogated on other groungBrice Waterhouse v. Hopkin490 U.S. 228 (1989).

II. Discussion

A. Breach of Contract

Both the plaintiffs and defendants move for summary judgme@oomt Il,the breach of
contract chim. The plaintiffs argue thahe language of the individual leasederpreted pursuant
to Estate of Tawney v. Columbia Natural Resources,, 1833 S.E.2d 22 (W. Va. 20Q§)rohibits
EQT Productiorfrom taking any posproduction monetary deductions or “volume deductions”
from royalty payments.

To understand the plaintiffs’ argumenand toresolve this caseit is necessary tsurvey
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relevantWest Virginia gas lawo the presentarly caseslemonstrate that the duties of lessge
beyond merely paying the costs of production. Lessees must bear some portiorpafghustion
expenses as well. The two most recent casesvey Wellman v. Energy Resources, 857
S.E.2d 254 (W. Va. 2001landTawney clarify this dutyand deronstrate that lesseempliedly
covenant tdoearall post-production costs incurred in delivering the gas to market.

In Kanawha Valley Bank v. United Fuel Gas.GbeSupreme Court of Appeateld that
the lesseenaynot deduct production taxes from gatty. Seel S.E.2d 875, 876 (W. Va. 1939).
At dispute wereaoyalty provisions very similar to those this caseThe lease obligatednited
FuelGas Co. (“United Fuel”o pay a royalty “at the rate of oméghth of the wholesale market
value thereof at the well.lId. However, United Fueldeducted from the plaintiff's royalty a
one-eighthportion of state production taxekd. The plaintiff sued to recover the amounts
withheld.Id. Looking to the language of thease the court found fothe plaintiff. Id. The court
stated thathelessee had “bound itself to pay the lessor a fult@gath of the market price of gas
at the well—not such price less one-eighth of the production talx.”

In 1962, the Supreme Court of Appehédd thata proceeds leasequired United Fuel to
pay a royalty based on the price it received from customers, free ebprpdsiction costsSee
Cotiga Development Co. v. United Fuel Gas,@@8 S.E.2d 626, 630, 63&b (W. Va. 1962)The
royalty provisionin Cotigarequired Unitel Fuel“to pay for oneeighth . . . of the gas produced . .
. at the rate received by the Lessee for such gas Id..at 630.United Fue] a public utility that
delivered gas directly to consumepgjd royalties based dhewellhead market price of the gas.
Id. at 633. United Fuel argued the wellhead price, not the ultimate price receivethaneibieen
the intention of the partidsecause the original lessee, Woods Oil and Gas Company, was not a
public utility. Id. The plantiffs, however, asserted th#te lease required that royalties be
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calculated fronthe price received bynited Fuel for the gas at the final point of séde.at 632.
Thecourt agreed with the plaintiffandfound that the lease provisions unambiguoushyuired
United Fuel to pay a royalty based on the price it received at the end point tof. 1633 As the
plaintiffs in the instant case point otibe price at the end of point sale was significantly higher
than the wellhead price. Thigprice difference was attributable to the ppsbduction costs
incurred by United Fuel delivering the gasm the wellheado customers as a public utilitgee
id. at 634.Nonetheless, United Fuel was not permitted to factwsdtosts into royalty payments.

In 1992, the United States Court of Appeals for the Fourth Cregitired a lessee pay
royalties based on the market price of gas, even though it received a lower, fikadtqarice as
payment for the gas. The royalty clause required the lessgaytoneeighth of the “current
wholesale market value at the well for all gas produdeaerial Colliery Co. v. XY USA Inc,
912 F.2d 696, 699 (4th Cir. 1990)he lessee, OXY USA, Inc. (“Oxy”"), collected gas from
fourteen of Imperial Colliery Co.’s (tihperial”) wells, comingled it with gas from other wells, and
transported it in a twelvaile pipeline to the buyer, Equitable Gas C&quitable”).Id. at 699.
Oxy sold the gas to Equitable at a fixed contract pyfcg2.74 cents per one thousand cubiet f
(Mem. of Law in Supp. of Pls.’ Mot. for Partial Summ. J. [Docket 132], af O}y paid royalties
on the proceeds it received from Equitable under this contract price, l&s$ocdsansportation,
compression, and handlingd.). During the relevant periodhe market value for the gas rose
dramatically, even though Oxy continued to receive a fixed contract price fgasiaed pay a
royalty on this fixed contract pricdd().

Imperial sued to force Oxy to pay royalties basethehighermarket price of the gas, not

the fixedcontract price received from Equitabkpplying West Virginia lawthe district court

® Plaintiffs’ counsel was also counsel in theperial Collierycase. Therefore, | cite to the plaintiffs’ brief facts not
present in thémperial Collieryopinion.
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andthe Fourth Circuit agreed with Imperial that Oxy should pay royalties base¢deomarket
price of the gas, whichas calculated “by ascertaining the price that a willing buyer would pay a
willing seller in a free market . . . lfnperial Colliery, 912 F.2d at 701. There is no indication from
the court’s opinion inmperial Collierythat deductions were allowed for post-production costs.

Kanawha Valley BanlCotiga, andimperial Collierymake plain thatlessees operate under
an impliedduty to pay some pogiroduction costsHowever, these casef not clarify the
boundaries of this duty. The next two casd#elimanandTawney specify that lessees impliedly
covenant to bear all post-production costs incurred in bringing the gas to market.

In Wellman royalties under the leases werge-eighth “of the market value of such gas at
the mouth of the well,” or if the gas was sold by the lesseeeig¢h “of the proceeds from the
sale of gas as such at the mouth of the w87 S.E.2dt 25 LessedEnergy Resources, Insold
the gas a$2.22 per one thousand cubic fédt Rather thapayaoneeighthroyalty basean that
price, however, Energyd®ources deductgubst-productiorexpenseso arrive at a sale price of
$0.87, on which it then paid a royalty to the lessor plaintiffsThe postproductionexpenses
Energy Resources deducted included the aibostainsporting the gas from the wellhead to a point
of sale and the cosf treating the gas to bring it tnarketable conditiorGee idat 264.

The courffirst recognizedhat “adistinguishing characteristic of such a [gas or oil] royalty
interest is that it is not chargeable with any of the costs of discov@rpduction.”ld. at 263-64
(citing Davis v. Hardman133 S.E.2d 77 (W. Va. 1963)). The court continued:

In spite of this, there has been an attempt on the part of oil and gas producers in

recent years to charge the landowner wigliarata share of various expenses

connected with the operation of an oil and gas leaseT.a escape the rule that the

lessee must pay the costs of discovery and production, these expenses have been
referred to as “pogproduction expenses.”



Id. at 264. After reviewing relevant decisions in other states, the court stated that “\ivigistia/
holds that a lessee impliedly cowents that he will market oil or gas produced. . . . It, therefore,
reasonably should follow that the lessee should bear the costs associated katmghproducts
produced under a leaséd. at265.The court then held thaif an oil and gas lease provides for a
royalty based on proceeds received by the lessee, unless the lease providéeseptherlessee
must bear all costs incurred in exploring for, producing, marketing, and transportprgdiet to

the point of salé Id. Further,if a lease di in fact provide for the deduction of pgsbduction
costs, the lessee could deduct those costs “to the extent that they wefg iaciwaéd and they
were reasonable.ld. Because Energy Resources did not proffer evidence showing that its
deductions wre actually incurred or reasonable, the cdigtnot allow posproduction costs to

be deducted fromoyalties See idat 265.

Wellmanaccordingly stands for the proposition that unless a lease “provides otherwise,”
lessees may not deduct ppsbduction costs before calculating royalties. The couftawney
took upthe next question: how can a ledpeovide otherwis&? That is, whaleasdanguage is
necessarypefore desseanaydeduct posproduction costs from royaltie$? Tawney a class of
owners of oil and gas wells broughih action against Columbia Natural Resources (“CNR”)
seekingdamages for insufficient royalty paymert®e633 S.E.2dt 25.For more than a decade,
CNR had deducted poeptoduction expenses from the plaintiffsoyalies Id. These
post-production costs included “both monetary and volume deductidndonetarydeductions
included costs fortransportingand processing thgas Id. “Volume deductions’included the
“losses of volume of gas due to leaks in the gathering system or other volume lodsl.. The’
court inTawneyaddresseanly the following certified question:

In light of the fact that Wed/irginia recognizes that a lessee to an oil and gas lease
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must bear all costs incurred in marketing and transporting the product to the point

of sale unless the oil and gas lease provides otherwise, is lease language that

provides that the lessaer 1/8 pyalty is to be calculated “at the well,” “at the

wellhead” or similar language, or that the royalty is “an amount equal to 1/8 of the
price, net of all costs beyond the wellhead,” or “less all taxes, assessments, and
adjustments” sufficient to indicate ahthe lessee may deduct ppsbduction

expenses from the lesssrl/8 royalty, presuming that such expenses are

reasonable and actually incurred.
Id. at 2425.

The court held that the “at the wellhedgtpe language was ambiguous because it did not
indicate ‘howor by what methothe royalty is to be calculated or the gas is to be valledat 28.
Further, the phrase “less all taxes, assessments, and adjustmegsdmbiguouswithout
additional language clarifyingwhat the partiesntended.”ld. at 29. The court construed the
wellheadtypelanguage against CN&hd provide the framework under whidiessees can deduct
postproduction costs from royaltield. at 2330. The court held that “language in an oil and gas
lease that is intended to allde between the lessor and lessee the costs of marketing the product
and transporting it to the point of sale musiet certain specificity standardis. at 30. First, the
language mustexpressly provide that the lessor shall bear some part of therensted between
thewellhead and the point of salé[Ifl. Second, the language mugtentify with particularity the
specific deductions the lessee intends to take from the lesegalty.]” Id. Finally, the language
must ‘indicate the method of callating the amount to be deducted from the royalty for such
post-production costsid.

1. The Duty to Market Under Tawney and Wellman
After Tawney it was uncleawhether lesseeare requiredo bear posproduction costs

until the “point of sale,” wherever that may bepatil the marketThis is an important distinction.

The marketas the parties stipulated at oral argumenthe first place downstream of the well



where the gas can be ddb any willing buyer and title passed to that buy@seTr. 11/4/2013,
[Docket 211], 6:247:2, 31:19); cf. Imperial Colliery Co. v. Oxy USA In@12 F.2d 696, 701 (4th
Cir. 1990)(“market values computed by ascertaining the price that a wilbnger would pay a
willing seller in a free market. . .”). Buta point of sale may be at the wellhead (upstream from the
market) or at a burner tip (downstream from the marRéig¢refore determining the point until
whichlessees must bear pgsbductioncosts is crucial.

The only support for the argument that the duty extentlsetpoint of salederivesfrom
syllabus point language imawneyand Wellman SeeSyl. Pt. 10,Tawney 633 S.E.2d22
(“Language in an oil and gas lease that is intended to allocate between thaneskssee the
costs of marketing the product and transporting it to the point of sale must expresgie that
the lessor shall bear some part of the costs incurred between the wellhead pouhttiod
sale. ..’ (emphasis addell) Syl. Pt. 4,Wellman 557 S.E.2d254 (“If an oil and gas lease
provides for a royalty based on proceeds received by the lessee, unlesasthgrovides
otherwise, the lessee must bearcalsts incurred in exploring for, producing, marketing, and
transporting the product to tipeint of sale’ (emphasis addeq)

Conversely, wheiTawneyand Wellmanare read in their entirety, it becomes clear that
lesseesnust bear the costs of bringingsda the marketnot to a point of salé-irst, the facts in
Tawneysupport the existence of a duty to bear the costs of bringing gas to market, rather than to
the point of saleTawneyaddressed only a specific set of cestse costs of delivering gas to the
Columbia Gas Transmission (“TCQO”) linéawney 633 S.E.2d at 25. At the TCO line, gas is
commoditized and bought and sold by third parties. The TCO line is therefore a market. Thus
Tawneys holdings are related to the duty to get the gas to market, not to a point of sale.

Because there were 2,258 separate leases at iScawrney it is almost certain that points
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of sale varied between the leases. In fact, the court stated that the leases wererigffoang
and types.'ld. It would have been impossible for the court to address CNR’s duties with respect to
different points of sale for each lease unless the court addressed oestdlgeBut theTawney
court did not address costs generally. Rather, it addressed only the costs of dejaetomgne
particular point in the stream of commerethe TCO line.The only way to reconcil&awneys
facts—only the costs of bringing the gas marketwere at issue-with the “point of sat”
language inTawneys syllabus points is to assume tAawneyapplies to the costs incurred in
bringing the gas to market, not to a point of sale.

Second, bth Tawneyand Wellmanare premised on the implied duty to market gas
produced:

The rationale fo holding that a lessee may not charge a lessor for

“postproduction” expenses appears to be most often predicated on the idea that the

lessee not only has a right under an oil and gas lease to produce oil or gas, but he

also has a duty, either expressuoder an implied covenant, tarketthe oil or

gas produced. The rationale proceeds to hold the dutyatkietembraces the

responsibility to get the oil or gas marketable conditioand actuallytransport it

to market
Tawney 633 S.E.2d a27 (emphas added)quotingWellman 557 S.E.2d at 264).he court in
Wellmanexplained thaiWest Virginia law “holds that a lessee impliedly covenants that he will
market oil or gas produced.” 557 S.E.2d at 265. The court continuedchibtatritally the lessee
has had to bear the cost of complying with his covenants under the lease. Itrehesakonably
should follow that the lessee should bear the costs associated with marketingsppoolteced
under a leasé.ld. The court explained in both tAiewneyandWellmanthat its decisions were
predicated on the “duty, either express, or under an implied covenant, to markétathgas
produced. Tawney 633 S.E.2d &7 (quotingWellman 557 S.E.2d at 264).awneyandWellman

both citeProfessor Robert T. Diey’s seminal treatise, whichlso discusses an implied duty to
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market gas produced

From the very beginning of the oil and gas industry it has been the practice to

compensate the landowner by selling the oil and by running it to a common carrier

and paying to him oneighth of the sale price received. This practice has, in recent
years, leen extended to situations where gas if found . . . . In the absence of an
express covenartb marketeither oil or gas, the court implies one in order to

effectuate the basic purpose of the lease . . . .

Robert T. Donleyl.aw of Coal, Oil and Gas in Wegirginia and Virginiag 104 (1951jemphasis
added).

By basing thewWellmanand Tawneydecisions on the implied covenant to markke t
Supreme Court of Appeals indicated that it was adopting a version thérketable product”
rule.See3 Eugene KuntzLaw of Oil and Gas § 40.5 (Lexis 2013) (TWellmandecision “refied]
on the implied covenant to market [andllopted a marketable product rule . . . Owen L.
Anderson,Rogers, Wellman, and the New Implied Marketplace Cove28081 Rocky Mtn.
Min. L. Inst.13A (2003) (Wellmantake[s] the view that royalty is owed on the value added by
transportation incurred to move gas to a first market unless the lease gxmessties
otherwise.”);cf Appalachian Land Co. v. EQT Production CGIV. A. 7:08139KKC, 2012 WL
523749 (E.D. Ky. Feb. 16, 2012) (decidiwhether Kentucky follows thmarketable product rule
or the “atthewell” rule, and citingTawneyto show that West Virginia does not follow the
“at-thewell” rule). Under the marketable product rukessees impliedly covenant to bear the costs
of getting gas into marketable condition and transporting it to m&keb Howard R.Williams
and Charles JMeyers,Oil and Gas Law8 853, p. 396.3 (2012) (“[T]he implied covenant to
market as a prudent operator includes an implied duty to prepare the natural gaarketaand

even to transport the gas to a commercial markeDiyen L. AndersonRoyalty Valuation:

Should Royalty Obligations Be Determined Intrinsicallyedretically, or RealisticallyPPart 3,
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37 Nat. Resources J. 611, 634 (1997) (implyingttieaarketable product rule requires lessees to
bring gas to marketable condition and marketable locat@tier cases applying versions of the
marketable product rule hold the saiBee, e.gRogers v. Westerman Farm C29 P.3d 887, 906
(Colo. 2001) {(Absent express lease provisions addressing allocation of costs, th&sldage®o
market requires that the lessee bear the expenses incurred in obtanairkggable product. Thus,
the expense of getting the product to a marketable condition and location are borne by the
lessee.”);TXO Prod. Corp. v. State ex rel. Corrs of Land Office 903P.2d 259, 2663 (Okla.
1994) (holding that posgiroduction costs of compression, dehydration, and gathering were not
deductible from royalties because these costs were necessary to deliver the @agieling.

TawneyandWellmaris reliance on the implied duty to market gas wellTawneys focus
on the cost®f bringing gas to marketonvincesme that lessees have a duty to bear all costs
incurred until the gas reaches markeit to a point of salé.thereforeFIND that lessees have an
implied duty to bear alpostproduction costincurred until the gas reaches the market, which is
the first place downstream of the well where the gas can be sold to any wiljiegdnd title
passed to that buyér.

2. Royalties for Lhsold Gas

The partiediffer whetherTawneys heightened specificity requiremerabligatelessees
to pay royalties on unsold gas. According to the plaintiffs, “Tlagvneyprohibition against
deductions for ‘posproduction’ expenses specifically included both monetary expenses and
volumetric losses(Mem. of Law in Supp. of Pls.” Mot. for Partial Summ. J. [Docket 132], at 15).
The plaintiffs would have lessees pay royalties on volumes of gas produced, not tlee smal

volume that isactuallysold at the interstate pipeline connection. Essentially, the plaintiffs believe

* The duty to market is not implicated where, pursuant to the termease, gas is legitimately sdllan arm’s
length transaction at the wellhedlt that was not the caseWvellmanandTawney and it is not the case here.
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that Tawneyobligates lessees to pay royalties on gas that is never sold. | disagree.

First, Tawneys heightened specificity requirements clearly apply to “the costs of
marketing the product and transporting it to the point of sale.” Syl. Ptaithey633 S.E.2d 22.
Syllabus Point 10 is written in terms of monetary costs only, as the plaintiffsdednaeoral
argument. $e€elr. 11/4/2013, [Docket 211], 8:118). Therefore, volume losses are not part of the
court’'sholding.

Second, and most significantly, requiring lessees to pay royalties on unsidliggscal
and inequitable. Volume losses ai@ “deductions” of costs in the same sense as marketing or
transportation costs. A deduction is the “act or process of subtracting @y askay.’Black’s Law
Dictionary 475 (9th ed. 2009%ee also Webster’s Third New Internatiobettionary 589 (2002)

(“an act of taking away”). Therefore, in order to have a deduction, there mustargreg value

from which you take the deduction. Und&ellmanandTawney the lessee has a general duty to
market the gas produced, under which the lessee must beastsllincurred in converting the
product to a marketable condition and bringing it to a ma8esSyl. Pt. 4, Wellman 557 S.E.2d

254 Syl. Pt. 1, Tawney 633 S.E.2d 22. The lessee does not receive payment for lost and
unaccounted for gas thatnst delivered to the markeRather, the lessee receives payment only
for gas that is actually sold. Therefore, when the lessee pays a roydityserproceeds, there is
nothing to deduct; the lessee was never paid for undelivered volumes of gas. Volumarmase
costs that are deducted from a royalty, unlike the monetary deductions thahedrtbé/Nellman
andTawneycourts.

Under the plaintiffs’ interpretation afawney lessees would be required to pay a royalty
based on the value of gas at one pwiithe stream of commereghe market-but on a volume of
gas at an earlier point in the stream of commeitte wellhead. To illustrate this point, assume a
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wellhead produced 1,000 cubic feet of gas, where it is worth $1.00 per cubic foot. Eedhess
gathers the gas, markets it, and delivers it to an interstate pipelineitnbarew worth $3.00 per
cubic foot. When the gas arrives at the pipeline, however, only 900 cubic feet of gas remain.
Various volume losses contributed to the reduction of the gas volume by 100 cubic feet.RAlthoug
only 900 cubic feet of gas reach the interstate pipeline and are sold, thdfglaiatild have
lessees pay aneeighthroyalty at the market price on the entire 1,000 cubic feet that left the
wellhead. The plaintif want to have their cake and eat it too. They seek a royalty basediait the
value of gas at market, to which they are generally entitled umdemey but they want this
royalty to be paid based on tiielumeat the wellhead, where gas is consideraé$g valuable.
Meanwhile, the lessee received no payment for the lost, unsold gas. Had the dawnhey
intended such a perverse result, it would have said so.

Finally, other courts considering this question agree that royalties médzk rpaid on
unld gas.See, e.gAmoco Prod. Co. v. Andru827 F. Supp. 790, 794 (E.D. La. 1984/here
Department of Interior administered leases on the Outer Continental Shelfyghtbdit the
Department could not require payment of royalties for oil and gas flared, vented, used, or
unavoidably lost);Marathon Oil Co. v. Andrys452 F. Supp. 548, 553 (D. Wyo. 1978)
(invalidating as arbitrary and capricious ruling by Secretary of brtea require payment of
royalties on unavoidably lost or used gasoshore leass);Dynegy Midstream Sey Ltd. Pship
v. Apache Corp.294 S.W3d 164, 16869 (Tex. 2009) (under “unambiguous” gas sale contract,
gas processor had no obligation to pay gas producer for gas lost betweeliltbadnand the
processor’s plant).

Therefore,lessees have no general duty to pay for lost volumks. plaintiffs may,
understandably, be concerned aldesseesosing largevolumes of gas and therefore paying out
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smaller royaltiesHowever, lessees have a duty to act as ordinarily prugkematorsJennings v.
S.Carbon Co,80 S.E. 368, 370 (W. Va. 1918rass v. Big Creek Dev. C&4 S.E. 750, 754N.

Va. 1915)(The duty is “that degree of diligence reasonably and ordinarily exercyspditient
operators engaged in the same line of business under the same or similastaimrcas and
conditions, keeping in view the covenants of the lease and the mutual benefit and adfdhtage
parties to the contract[.]”). Therefoithe plaintiffs believe that the lessees are negligentintpsi
gas between the wellhead and the matket,plaintiffs may sue to recover damages for unpaid
royalties on thagas.Cf. id.

In sum, the state of the law in West Virginia regarding royalty paymentssdeag®es is as
follows. West Virginiarecognizesan implied duty on the part of producers to market the gas
producedSee Tawney33 S.E.2d at 27 (Lessees have a duty “to market the oil or gas produced.”
(citing Wellman 557 S.E.2d 254, 26))Thisobligation to market gd®mbraces the responsibility
to get the oil or gas in marketable condition and actually transport it to mddké&ttie market is
the first place downstream of the well where the gas can be sold to any wiljiegdnd title
passed to that buyddnlessa lease provides otherwidesseesnust deliver the gas tbe market,
in a marketable condition, free of all costs of productidme costs of production include any
“postyproduction” costs incurred to market the gas. In order to dedugh@styproductiorcosts
from royalties leases musadhere to thespecificity requirements set out Tawney Finally,
Tawneys heightened specificity requirements do not obligasseedo pay royalties on lost
volumes.

3. Tawney Applies Retroactively

The defendants argue thedwneys heightened specificity requirements should not apply

to their leases because they were executed decades Tforeywas decidedThis retroactivity
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argument is without merit. “As a general rule, judicial decisions areactive in the sense that
they apply both to the parties in the case before the court and to all other parties in Eeswtirig c
Caperton v. A.T. Massey Coal C690 S.E.2d 322, 350 (W. Va. 2009). There are exceptions to
this general rule, but they do not apply here. If the Supreme Court of Appeals infemdesito
apply prospectively onlyt could have saida Instead;Tawneys holdingapplied tathe parties in
that case-a class ohpproximately8,000 plaintiffs holding 2,258 leasesind toleasesxecuted

and conducbccurringmore than a decade before the decision was annoudeetiawney 633
S.E.2d at 25.

4. The Defendants Cannot Avoid Tawney by Using a “Work-back”
Method

Finally, the defendants argue thiewneyis inapplicable because EQT Production sells
gas at the wellhead and, since 2005, has takenametary deductionsom royalties However,
EQT Production sells the gas at the wellhead to EQT Energy, a sistpammpnThe defendants
cannot calculate royalties based on a sale betwsebsidiariesat the wellheadwhen the
defendants later sell the gas ina@en market at a higher prid@therwise, gas producers could
always reduce royalties by spinning off portions of their business and making hsahisat the
wellhead. | predict with confidence that, if confronted with this issue, the Supreome &
Appeals would hold the sam8ee Howell v. Texaco, Incll2 P.3d 1154 (Okla. 2004) (“an
intra.company contract is not an arm’s length transaction, [and] it is not a legabbashich [a
producer]can calculate royalty paymentsBeerv. XTO Energy, In¢.CIV-07-798L, 2010 WL
476715 (W.D. Okla. Feb. 5, 2010) (gas satewellhead between twoontrolled, affiliated

companies not appropriate for royatigiculation).
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Further in order to determine a wellhead price at which EQT Production sells ggdto E
Energy, defendants essentially admit they continue to deducipmaiiction expenses. To
determine the wellhead price, the defendants use a *haxk method” which “involves
subtracting postproduction costs that enhance the value of the gas from theenterstattion
price.” (Mem. in Supp. of Defs.Joint Mot. for Summ. J. [Docket 170], at 2&bsent lease
language to the contrarylawneyrequireslessees to payoyalties free ofthesecosts. he
defendants cannot avoidawney by simply reorganizing their businessesid making
intraacompany wellhead sale&ccordingly, IFIND thatTawneys specificity requirements apply
to royalty payments made unidbe defendants’ workack method after 2005.

5. Individual LeaseAnalysis

With the general legal framework set out aboveyw turn to thdourteen leases at issue in
the partiesmotiors to determine whether they permit the defendants to deduct monetary costs or
require the defendants to pay for lost voluntésr efficiency | will group leases with similar
royalty provisions togetheMy analysis is twefold. First, | will determine if he leases permit
deductions for monaty costs Next | will determinewhether the leases permit deductions for
volume losses incurrdaetween the wellhead and timarket

a. Leases(a), ®), (c), (d), (e), (f), and (ij
Leasega), (b), (c), (d), (e), (f), and (Qontain the following royalty provisions:
- Leases (a)lirough (e).

To Pay Lessors, should a well be found producing gas only as full consideration for

such gas well and its products, a royalty payable . . . beginning with the date the gas

is first marketed therefrom and continuing so long as gas is produced and marketed

or used off the premises equal to 1/8th ofwlmlesale market value thereof at the

well as represented by the prevailing purchase price currently paid at the well by
purchasers of gas at wholesale in the field in which the well is located.

® | refer to the leases as they appear on the Amended Complaint [Docket 34], at 6.
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(Exhibit 1 [Docket 1311], at 34; Exhibit 2 [Docket 1322], at 3; Exhibit 3 [Docket 138], at 23,
Exhibit 4 [Docket 131-4], at 2-3; Exhibit 5 [Docket 131-5], at 3-4) (emphasis added).
- Lease (f):

[S]hould a well be found producing gas only . . . a royafypayalbe [to the

lessor]. .. solong as gas is produced and marketedqual to onesighth (1/8) of

the wholesale market value thereof at the well as represented by the prevailing

purchase price currently paid at the well by purchasers of gas at wholesale in the

field in which the well is locatedbut such payment to Lessor shall be not less than

One and sevenighths (1-7/8) Cents for eafifcf] of gas produced and sold in

any month.

(Exhibit 7 [Docket 131-7], at 3) (emphasis added).
- Lease (i):

[The lessewvill pay] for each gas well from the time and while the gas is marketed,

at the rate of Oneighth (1/8) of the wholesale market value thereof at the well

which value for the purpose of this lease shall not be less than [15Vp8r [

payable each three months.

(Exhibit 6 [Docket 131-6], at 3) (emphasis added).

The royalty language in these leases is similar to“dh¢hewellhead*type language
examined infawneyAlso like Tawney theseleases do ndexpressly provide that the kesr shall
bear some partif the postproduction costsidentify . . . specific deductions the lessee intends to
take from the lessts royalty or “indicatethe method of calculating the amount to be deducted
from the royalty for. . . postproduction cets” Tawney 633 S.E.2d at 24. Thus,FIND the
language in leasds), (b), (c), (d), (e), (f), and (i3 insufficient to allow the defendants to deduct
post-production monetary costs from the plaintiffs’ royalties.

It is a separate issue whether the defendants are entitigkkbtvolumetric deductions
As | previously explainediawneys heightened specificity requirements do ololigate lessees to

pay royalties on lost volume#ccordingly, | look only to the language in the leas&isfirst
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glarce, the leases appear equire royalty paymestbased on the volume extracted at the
wellhead, without reference to the uple that makes it to the marketyalties areone-eighthof
the “wholesalemarket valué* at the well” However, the leasarewritten in the context of gas
being “produced and “marketed. This meansthat royalties should be paid only on the gas
actually delivered to market, even if this volume is smaller than the volume recorded at the
wellhead Gas is produced when it is extratttom the wellhead, but it is not producadd
marketed until it is delivered and sold at a markétereforeFIND thatroyalties forleases (a),
(b), (c), (d), (e), (f), and (iare payable only on the gas actually sold and marketed.
b. Leasa (g) and (h)
Lease (g) and (h) are unique because their royalty provisions distinguish betweetdgas s
at the well and gas sold elsewhere.
- Lease (9):

(1) If measured and sold at the wdloyalty shall bel]an amount equal to
one-eighth (1/8th) of the e received by the Lesseem the sale of such gas.

(2) If not sold at the well, then at the time gas is finsirketedfrom each well
completed on the leased premises, the royalty price for such well shall be
established asneeighth (1/8th) of the wellhead price then being paid by Lessee to
producers in the general producing area of the leased premises for likeogas

the same geological formation.

(Exhibit 8 [Docket 131-8], at 1-2) (emphasis added).
- Lease (h):
If measured andold at the well [royalty shall beJan amount equal to oreghth
(1/8) of the price received by the Lessee forsthle of such gas . . [l]f notsoldat
the well, . . [royalty shall bejoneeighth (1/8) of the wellhead price being paid by

Lessee to producers in tgeneral producing area of the leased premises for like
gas from the same geological formation.
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(Exhibit 9 [Docket 131-9], at Iemphasis addedlf appears that theseases intentbr royalties
to be paid based onngllhead price—as opposed to a downsam price—for the gasThese leases
could be read toequirethat if the gas is sold @he wellhead, then royalty is omeghthof that
price. If not sold at the wellhead, then royalty is one-eighth gbtice of comparable gas sold at
the wellhead.Even so, this language is not precise enough to meétaWaeystandardsThe
leases do not “expressly provide that the lessor shall bear some part citthe@arred between
the wellhead and the point of saler*identify with particularity the speait deductions the lessee
intends to take . . . Tawney633 S.E.2d at 30.thereforeFIND the language in leaséy) and )

is insufficient to allow the defendants to deduct gmsduction monetary costs from the
plaintiffs’ royalties.

With respecto volume lossesghses (g) and (lgre written in the context of gas being
“marketed” and “sold.” Thereford, FIND that leases (g) and (lpermit the lessees to pay a
royalty based on the volume of gas actually sold atrtheket

C. Leass (k), (I), and (m)

Leass (k), (I), and (m) each contemplate specific ppsiduction cost deductions for

compression, desulphization and transportation of gas.
- Lease k):

Lessee shall pay to the Lesstine sum of [2¢] perNlcf] of gasproduced and

marketedrom the leased premises, and, in addition thereteeayteh (1/8 of the

selling price in excess of [16¢] paviff] received by the Lessder any such gas

sold by itat a higher price than [16¢] peviEf]; provided, however, that if, in order

to market such gas more advantageously it shall be necessary or desirdige, in t

judgment of the Lessee, to do any or all of the following, i.e., to compress or

desulphurize such gas or to construct a pipeline or pipelines off the leaseskstemi
thenthe Lesseenay deduct from the price received by it for such gas in excess of

[16¢] per [Mcf] of theactual cost of such compression, of such desulphurization

and of such transportation; and, provided further that the Lessors shall always

receive, regardless of the selling price received by the Lessee, at leasgbtie
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(1/8) of the wholesale market price or value at the ofedhidgas, that is to say, the
usual or prevailing wholesale market price paid for gas at the well at the time in the
general locality of the leased premises, or in the same or nearest gas field,
whichever is higher . . ..

(Exhibit 11 [Docket 131-11], at 7-8) (emphasis added).
- Lease (I):

[Lessee shall payhe sum of One and Sewveighths Cents (¥/8¢) for eachMcf]

of gasproduced andnarketedirom the leased premises, and in addition thereto,
one<eighth (1/8) of the selling price thereof in excess of Fifteen Cents (15¢) per
[Mcf] received by Lessee for the gas produced by it at and sold at a higher price
than Fifteen Cents (15¢) ppvicf]. The selling price for gas on which royalty is
based is the price at the well. If the gas should be sold at some point other than at the
well, then any selling price in excess of Fifteen Cents (15¢)\Mpefi received by

the Lesseeshall be adjusted downward to reflect a reasonable charge for
compressing, desulphurization and/or transporting gas from the well to the point of
sale

(Exhibit 12 [13112], at 9)(emphasis added)
- Lease (n):

Lessee shall pay for the ga®duced, saved and marketbérefrom from the time

and while the gas is marketeds royaltythe sum of One and Sewveighths Cents
(1-7/8¢) for each [Mcf] ofasproduced and marketdtbm the consolidated leased
premises, and in addition thereto, erighth (1/8) of the sellingrice thereof in
excess of Fifteen Cents (15¢) per [Mcf] received by Lessee for the gaseddoly

it at and sold at a higher price than Fifteen Cents (15¢) per [Mcf]. The sellieg pric
for gas on which royalty is based is the price at the well. If the gas shosidtiet
some point other than at the well, then any selling price in excess of Fifteen Cent
(15¢) per [McF received by the Lessaball be adjusted downward to reflect a
reasonable charge for compressing, desulphurization and/or transporting gas from
the well to the point of sale

(Exhibit 13 [131-13, at6) (emphasis added).

The defendants argue thdhese lease specifically contemplatedeductions for
postproduction costs, suchs desulphurizationcompressionand transportatianSeeMem. in
Supp. of Defs.” Joint Mot. for Summ. J. [Docket 170], at2P9. With respect to lease (ke
plaintiffs refute this argument by pointirtg the clausestatingthat lessees are to pay “at least
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one<eighth (1/8) of the wholesale market price dueaat the well,” “regardless of the selling price
received by the Lessee . . ..” (Lease (khiBit 11 [Docket 131-11], &).

A contract is ambiguous where it contains languagasonably susceptible of two
different meanings or language of such doubtful meaning that reasonable mmijus be
uncertain or disagree as to its meanirRgyne v. Westom66 S.E.2d 161, 166 (W. Va. 1995)
(internal quotations omitted). FIND that lease (k) is ambiguous on the issue of monetary
deductions because it contemplates specific deductions while simultaneously ipigplitet
lessee from assessing thdmithis situation] would normallyadmit parol evidence to resolve the
ambiguity.SeeSyl. Pt. 1,Lee Entes., Inc. v. Twentieth Centwfyox Film Corp, 303 S.E.2d 702
(W. Va. 1983).However,ambiguities in oil and gas leases are construed aghm#tsseeSee
Tawney633 S.E.2d at 280; Syl. Pt. 1Martin v. ConsalCoal & Oil Corp, 133 S.E. 626 (W. Va.
1926) (“The general rule as to oil and gas leases is that such contracts will gerestedgrédly
construed in favor of the lessor, astdctly as against the lessee.Therefore] FIND that lease
(k) fails to meefTawneys specificity requirements for monetary deductions.

Leases (l) and (m) do not contaancontradictory provision similar to that in lease (k).
Nonetheless, the plaintiffs argue that leases (I) and (m) fail to me&heys specificity
requirements becautieey do not describe the method of calculating deductialisagree. Leases
(I) and (m) bothspecify that the lessor will bear some part of the costs of marketing thEhgas
leases identify the particular costs that will be deduetth@® costs of compssion,
desulphurization, and transportation. Further, leases (I) and (m) identify the noetbalt@lating
deductiondecause the lessee can only deduct “reasonable’” destsonableness” is a common
legal standard that has been used by courts for thanea centurySee, e.gRobinson v. Lindsay
598 P.2d 392, 393 (Wash. 1979) (“In the cdws&arch for a uniform standard of behavior to use in
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determining whether or not a perseeonduct has fallen below minimal acceptable standards, the
law has deeloped a fictitious person, the ‘reasonable man of ordinary prudence.’” That term was
first used invaughan v. Menlovd .32 EngRep. 490 (1837).”Y.The word[] ‘reasonable! . .[is a]
relative term[] with no fixed or rigid meaning; but [it is] not amimgs. In ordinary use and
common acceptation, the word ‘reasonable’ means fair; just; ordinary oy msuimhmoderate or
excessive; not capricious or arbitrary. It means what is just, fair and suitgoler the
circumstances.Sydnor Pump & Well Co. aylor, 110 S.E.2d 525, 530 (Va. 1959) (internal
guotations omitted). In fact, the courtawneyused “reasonableness” as a legal standard in this
context.SeeSyl. Pt. 2 Estate of Tawney v. Columbia Natural Resources,, 633 S.E.2d 22 (W.
Va. 2006) (essees magieduct costs onl§to the extent that they were actually incurred and they
were reasonable.” | therefore FIND that leases (I) and (m) meefawneys specificity
requirementgor the deduction of costs for compression, desulphurization, and transpatation
the extent they were reasonable and actually incurred

With respect torolume losseseach of the leases frames royalties in terms of a portion of
the price “received” by the lessee. Ledkg states that royalties will be paid based on gas
“produced and marketed,” and “sold by [the lessdaddse (l) indicates that royalties will be paid
on gas “produced and marketed.” Lease (m) states that royalties will be paid ‘@mmaghiced,
saved and marketédTherefore,l FIND that lease (k), (I), and (m)permitthe lesseeto pay
royalties only on the actual amount of gas slcharket

d. Lease(n)
Lease (ndoes not include any “wellhead” languagestétes that royalties will be based

uponthe proceeds received by the lessee:
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[Lessee agrees] fi]pay Lessor for gas of whatsoever nature or kind (with all of its
constituentsproduced and soldr used off the Leased Premises, or used in the
manufacture of products therefroame-eighth (/8) of the gross proceeds received

for the gas sold, used off of the leased premises or in the manufacture of products

therefrom, but in no event more than amghth (18) of the actual amount received

by the Lessee. . .

(Exhibit 10 [Docket 13410], atl) (emphasis added)ease (nfoes not identify with particularity
specific posfproduction cost$o be deducted from royalties. Thu§IND thatlease (nJdoes not
meet Tawneys specificity requirements to allow the defendants to deduct-grosduction
monetary costs.

With respect tavolume lossedease (n) specifically states that royalties will be jpaisied
on gas “produced and séldnd on “gross preeds received for the gas sbl@hus, IFIND lease
(n) permits the lessees to pay a royalty based on the volume of gas adldalythe market

e. Lease ())

The plaintiffs state that lease (j) has “terminated” and therefore do not mauarianary
judgment on lease (jjSeePIs.” Resp. to Defs.’ Joint Mot. for Summ. J. [Docket 176], at Tieg.
plaintiffs do not oppose the defendants’ motion for summary judgment on lease (j). Aghordin
with respect to lease (j), the defendants’ motion for summary judgm@RANTED.

6. Non-L essedefendants

EQT Corporation, EQT Energy, EQT Gathering, LLC, EQT Gathering, Inc., EQT
Gathering Equity, LLC, and EQT Investment Holdings (collectively, the-leegee defendants”)
move for summary judgment on the breach of contract c[Biactket 133] They argue that
summary judgment is appropriate because they were not in privity of ciowtth the plaintiffs.

(SeeMem. in Supp. of Mot. for Summ. J. of Nduessee Defendants [Docket 134], é8)5EQT

Production is the only defendant who is a party to the leaggsiatHowever, as | discuss below,
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thereis a genuine dispute of material fact whether thelaesee defendants are vicariously liable
for the debts and obligations of EQT Production. Therefore, théassee defendantsotion for
summary judgmer{Docket 133]Jon the breach of contract claimD&ENIED .
7. Conclusion

On Count Il (breach of contragt the Plaintiffs’ M otion for Partial SummaryJudgment
[Docket 131] iISGRANTED in part with respect to monetary deductions in leases (a), (b), (c), (d),
(e), (M), (g), (h), (), (k),and(n); andDENIED in part with respect tanonetary deductions in
leases (l) and (m) and with respecttdume lossesn leasega), (b), (c), (d), (e), (fxa), (h), (i),
(k), (1), (m), (n) On Count Il (breach of contract), the Defendants’ Joint Motion for Summary
Judgment [Docket 169] GRANTED in part with respettoleasq(j) in its entirety with respect
to monetary deductions in leases (I) and @, with respect to volume lossesleaseqa), (b),
(©), (d), (e), (O, (g), (h), (1), (k), (1), (m), (Nand DENIED in part with respectto monetary
deductions ideases (a), (b), (c), (d), (e), (), (g), (h), (i), (k), and (n)

B. Limitations on Tort Claims

The defendants argue that the plaintiffs’ following claimspargially barred by the statute
of limitations: Count Il (breach of fiduciary duty), Count IV (fraud), Count nédligent
misrepresentation/concealment), Count VI (civil conspiracy/joint venturd)Caunt VII (aiding
and abetting a tort). Under West Virginia law, a court must apply steganalysis to determine
the validity of a statutef-limitations defenseSee Mackevans v. Hilltop Healthcare €t Inc,
700 S.E.2d 317, 322 (W. Va. 2010) (quoting &y5,Dunn v. Rockwell689 S.E.2d 255 (W. Va.
2009)).

First, the court should identify the applicable statute of limitation for each ohuse

action. Second, the court (or, if material questions of fact exist, the juryldsho

identify when the requisite elements of the cause of action occurred. Third, the
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discovery rule should be applied to determine when the statute of limitation began

to run by determining when the plaintiff knew, or by the exercise of reasonable

diligenee should have known, of the elements of a possible cause of action . . . .

Fourth, if the plaintiff is not entitled to the benefit of the discovery rule, then

determine whether the defendant fraudulently concealed facts that prevented the

plaintiff from discovering or pursuing the cause of action. Whenever a plaintiff is
able to show that the defendant fraudulently concealed facts which prevented the
plaintiff from discovering or pursuing the potential cause of action, the statute of
limitation is tolled. And fifth, the court or the jury should determine if the statute of
limitation period was arrested by some other tolling doctrine. Only the fifstsste
purely a question of law; the resolution of steps two through five will generally
involve questions afaterial fact that will need to be resolved by the trier of fact
Dunn v. Rockwell689 S.E.2d 255, 265 (W. Va. 2009).

Applying the first step, it is clear that a twear statute of limitations applies to tort claims
causing personal injury. That statute, West Virginia Code-8-58(b), provides that “[e]very
personal action for which no limitation is otherwise prescribed shall be brought hin b
years next after the right to bring the same shall have accrued if it Darf@ges for personal
injuries . . . .”The plaintiffs do not dispute that this statute applies to their clmmisreach of
fiduciary duty, fraud, negligent misrepresentation/concealment, and aidingoatich@ a tort
(SeePlIs.” Resp. to Defs.” Joint Mot. for Summ. J. [Docket 176], at 1-2).

However the plaintiffs argue that the tgrear statute of limitations for breach of contract,
West Vrginia Code 8§ 52-6, appliesto their civil conspiracy claim in Count VThey point to
authority stating that “the statute of limitation for a civil conspiracy claim is detednfipehe
nature of the underlying conduct on which the claim of conspisdegsed . . . Dunn 689 S.E.2d
at 269. According to the plaintiffs, the conduct underlying their civil conspiracy claithe
improper payment of royalties, which is a breach of contract claim, a&nefahe the tetyear

statute of limitations shoulgaly. (SeePls.” Resp. to Defs.’” Joint Mot. for Summ. J. [Docket 176],

at 67). However, the plaintiffs ignore other statements made by the cddunimthat limit civil
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conspiracy to tort actions: “A civil conspiracy is . . . a legal doctrine under whilgiitly for atort
may be imposed on people who did not actually comntdgrathemselves but who shared a
common plan for its commission with the @t perpetrator(s).’'Dunn 689 S.E.2d at 269
(emphasis addeg$ee also Kessel v. Leayifll S.E.2d 720, 753 (W. Va. 1998At its most
fundamental level, a civil conspiracy is a combination to commit a tort.”) (inteuwdhiions
omitted).The plaintiffs have pointed to montraryauthority, and | have fountbne, where a West
Virginia court applied a tegear statute of limitations to a civil conspiracy clakecordingly, |
FIND thatthe twoyear statute of limitations for torts, West Virginia C&®e52-12(b), applies to
the plaintiffs’ civil conspiracy claim.

The paintiffs alsobring a claim fojoint venture within Count VI. A joint venture “is an
association of two or more persons to carry out a single business enterpriseitiofopnwhich
purpose they combine their property, money, effects, skill, and knowledgePtSy] Armor v.
Lantz 535 S.E.2d 737 (W. Va. 2000). Like civil conspiracy, joint venture is rstardalone
claim, but a basis for vicarious liabilit$geeid. at 742-43 {[M]embers of a joint venture are . . .
jointly and severally liable for all obligations pertaining to the venture, and tioascf the joint
venture bind the individual egenturers.). Because joint venture liability can arise out of “all
obligations pertaining to the venture” and is not apparently limited tbabitity, | FIND that the
plaintiffs’ joint venture claim is nautomaticallybarred by the twayear tort statute of limiteons.

If the plaintiffs establishoint ventureliability for claims other than tost then their joint venture
claim is not barred by the statute of limitationdVest Virginia Code 8§ 55-2-12(b).

| therefore FIND that the tweyear statute of limitatiss in West Virginia Code 8§
55-212(b) applies to the plaintiffs’ claims for breach of fiduciary duty, fraud, neglige
misrepresentation/concealment, civil conspiracy, and aiding and abetting a tor
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Under the second step of thennframework, | deternme—as long as there is no genuine
dispute of material faetwhen the requisite elements of the causes of action occurred. It is
undisputed that the plaintiffs had cause to sue as early as 2@@Rlgm. in Supp. of Defs.’ Joint
Mot. for Summ. J. [Docket 170], at®). However, the plaintiffs argue that the deductions, which
have been taken periodically until the present, are a “continuing tort.” Under thentoogtiort”
theory, “where a tort involves a continuing or repeated injury, the cause of actiares at and
the statute of limitations begins to run from the date of the last injury or wheortioeig overt
acts or omissions ceasé&taham v. Beverag®&66 S.E.2d 603, 614 (W. Va. 2002). However, this
theory does not apply “when money recovery is sought on an obligation payable imerstsl|
G. T. Fogle & Co. v. King51 S.E.2d 776, 784 (W. Va. 1948). Then, “the statute of limitations
commences to run against each installment from the time it becomesddddéé continuing tort
theory will not apply to toll the statute of limitations, even though the plaintiff btorgsctions,
where the injuries were multiple and periodic, not continugeg e.g, Copier Word Processing
Supply, Inc. v. WesBanco Bank, |10 S.E.2d 102, 109-110 (W. Va. 2006) (finding continuing
tort theory inapplicable where plaintiff sued for civil conversion related to kdsdsf separate
instances of embezzlement by the defendant). The co@oprer Wordfound that “while the
multiple conversions were carried oapeatedly over time, each conversion was a discrete act, a
single transaction involving a specifically individual negotiable instrumetiusT each
conversion, though similar, was a distinctly separate transadciibat’109. Similarly, each act of
tortiously reducing royalty payments, though similar, is a separate act am@tsepansaction.
Accordingly, IFIND that the continuing tort theory is inapplicabléeFequisite elements of the
plaintiffs’ causes of action accrued at the time of each alkggledicient royalty payment.

Third, | determine whether the discovery rule tolled the statute of limitatibmder the
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discovery rule, the statute of limitations will run, “where the injury is npaggnt, from the date

the plaintiff knows or reasonably should know of his clai8niith v. Raven Hocking Coal Carp.

486 S.E.2d 789 (W. Va. 1997). “[W]hether a plaintiff ‘knows of’ or ‘discovered’ a causeiohact

is an objective test. . . . This objective test focuses upon whether a reasonable perstent

would have known, or by the exercise of reasonable diligence should have known, of the elements
of a possible cause of actiounn 689 S.E.2at 265.

The plaintiffs knew as early as 2002 that deductions, at some amount, were being
subtracted from their royalties. On September 25, 2002, Glenn T. Yost, in ateliehalf of the
plaintiffs, wrote to the defendants:

For the last several months, your company has taken unexplained deductions from

the gross revenue on each well on the various royalty reports from the period

October, 2001, through June, 2002. . . . All of the various Leases which comprise

the many wells on our property prohibit any kind of deductions from the gross

revenue received bi¢ Lessee. Unless a valid explanation for these deductions is

received in writing from your company within 30 days or payment for the
deductions, we will consider these deductions unallowable and a default under each

of the various Leases.

(Exhibit W [Docket 16923], at 1. The parties agree thdr. Yost referredonly to monetary
deductions, notolumelossesin this email The plaintiffscontendthatthe discovery rule tolled
the statute of limitations until they became awarnhefvolumdosseson line 30, 2009 SeePIs.’
Resp. to Defs.” Joint Mot. for Summ. J. [Docket 176], at 4; Exhibit A [Docket 1,7&t1J.

With respect to monetary deductions, the undisputed facts establish that thdglaaraf
aware of the allegedly improper monetarydetions as early as Mr. Yost’'s September 25, 2002
email. Therefore, FIND that the discovery rule does not toll the plaintiffs’ claims as they relate to

damages incurred from monetary deductions.

| need not decide whether the discovery rule tolled thietgffs’ claims as they relate to
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volume losses becautiee plaintiffs cannot state any tort claim in relation to volume lossek. As
explained above, the defendants are entitled to summary judgmaliof the leases with respect
to volume losses. Therefore, the plaintiffs have not incurred any damagesionrelatolume
lossesand no tort will lie in relation to the volume losses.

Under the fourth step of my analysis, | determine whether the defendantdutéatly
concealed facts which prented the plaintiff[s] from discovering or pursuing the potential cause
of action . .. ."Dunn, 689 S.E.2dt 265.The plaintiffs argue that fraudulent concealment relates
only to volume losse¢SeePIs.” Resp. to Defs.’ Joint Mot. for Summ. J. [Docket 176], at by
do not argue that the defendants fraudulently concealed the existence of mdedtatyons.
Because the plaintiffs’ tort claims cannot relate to volume losseB\D that the statute of
limitations was not tolled by fraudulent conceatne

At the fifth step of my analysis, | determine if the statute of limitations is affégtesome
other tolling doctrine. Here, the parties agree that a tolling agreement amuliprelass action
litigation tolled the statute of limitains for particular defendants.

1. Tolling againstEQT Production

The plaintiffs were at one time members of a class action suit in this courtistylecio.,
et al. v. Equitable Production Comparase No. 2:06v-00612. The plaintiffs eventually opted
out of the tass settlement afay Co.Pursuant to this court’s ordersKiay Co.([Docket 16926],
at 18), a tolling agreement ([Docket 189]), and a letter terminating the tolling agreement
([Docket 16931]), the statute of limitations for claims against EQT Petida tolled from June
13, 2006, through the filing of this lawsuit. Accordingl¥;IND the statute of limitations bars the
plaintiffs’ tort claims against EQT Production to the extent that they seek dsupagetoJune
13, 2004 two years prior to theling of the complaint irKay Ca
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2. Tolling against EQT Corporation
EQT Corporation was also a partyay Co, so the statute of limitations tolled from June
13, 2006, until May 29, 2010, the day afteritay Co.tolling period ended. EQT Corporation was
not a party to a separate tolling agreement. The plaintiffs did not file their Jomplthis action
until June 16, 2011, 1 year and 18 days afteKdne Co.tolling period ended, leaving 347 days
prior to thefiling of Kay Co.for the plaintiffs to file claims that were not tifdbarred by the
two-year statute of limitations. Accordingly, HIND that the statute of limitations bars the
plaintiffs’ tort claims against EQTorporation to the extent that they seknages prior tduly
1, 2005 347 days prior to the filing dfay Ca
3. The Statute of Limitations Did Not Toll on Claims against EQT
Energy, EQT Gathering, Inc., EQT Gathering, LLC, EQT Gathering
Equity, and EQT Investment Holdings
The defendant& QT Energy, EQT Gathering, Inc., EQT Gathering, LLC, EQT Gathering
Equity, and EQT Investment Holdinggere not parties to thikay Co.suit or a separate tolling
agreement. ThereforeFIND that the statute of limitations bars the plaintiffs’ tort claims against
defendants EQT Energy, EQT Gathering, Inc., EQT Gathering, LLC, Efffeéng Equity, and
EQT Investment Holding® the extent that they seek damages for the period priumne 16,
2009 two years prior to the filing of the Complaint in this aetio
Accordingly, the Defendants’ Joint Motion for Summary Judgmiddcket 169
regarding the limitations defense GRANTED. The plaintiffs’ tat claims are partially barred
according to the terms set out above.
C. Breach of Fiduciary Duty
DefendanEQT Production argues that the plaintiffs’ claim for breach of fiduciary brist
dismissed because West Virginia law does not recognize fiduciary detvesdn a lessee of a gas
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well and a royalty ownerSgeMem. in Supp. of Mot. for Summ. J. of Def. E@Tod. Co. with
Respect to Counts IlI-VII [Docket 144], at 7). The West Virginia Supreme Coumpéas long
ago announced the duty owketween parties on an oil or gas ledses not rise to the level of a
fiduciary relationship:

Where the object of the operations contemplated by an oil and gas lease is1to obta

a benefit or profit for both lessor and lessee . . . both are bound by the standard of

what, in the circumstances, would be reasonably expected of operators ofyordinar

prudence, having regard to the interests of both.”
Grass v. Big Creek Dev. G@4 S.E. 750, 753 (W. Va. 1915). Further, this court has held that,
although there may be extcantractual duties owed by a gas well lessee to a lessor, the existence
of these duties “does not creatr imply a fiduciary relationship between lessor and lessee of
mineral rights.”"Wellman v. Bobcat Oil & Gas, IndNo.3:10-0147, 2010 WL 2720748.D. W.
Va. July 8, 2010jChambers, J.). Although the plaintiffs acknowledge this authority, they argue
that it is limited to circumstances where the lessor and lessee share an oventegmpiniqry
interest in production and marketing of gas. | needesxlvethis issue because the lessors and
lessees in this case clearly share an overlapping pecuniamgsintethe marketing of their gas.
Accordingly, I FIND that there was no fiduciary relationship between the lessorE@Td
Productionin this case.

The plaintiffs argue that summary judgment on this claim is inappropriate bdbaus is
a genuine dispute of material fact. But where there is no cognizable claim, | nedetioet if
there is a genuine factual dispute. The failure to state a claim “isyushallenged by a motion to
dismiss under Rule 12(b)(6), [but] it may also serve as a basis for summanyejuid’ In re:

Enron Corp. Seg¢ Derivative & ERISA Litigation610 F. Supp. 2d 600, 607 (S.D. Tex. 2009)

(citing Whalen v. Carter954 F.2d 1087, 1098 (5th Cir. 199R)tter v. Dalton 129 F.3d 117 (4th
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Cir. 1997) (unpublished) (“[ He distri¢ court properly granted summary judgment forfailure
to state a claim upon which relief could be granted

The remaining defendantEQT Corporation, EQT Energy, EQT Gathering, LLC, EQT
Gathering, Inc., EQT Gathering Equity, LLC, and EQT Investnkéitlings (collectively, the
“non-lessee defendants’argue thathey cannot owe a fiduciary relationship because they were
not parties t@ny lease with the plaintiff§SeeMem. in Supp. of Mot. for Summ. J. of Nduessee
Defs.[Docket 134], at 67). The plaintiffs argue only that tm®nlessee defendants asieariously
liable for breach of fiduciary duty because they participated ainé yenture or civil conspiracy
with EQT Production.§eePlIs.” Resp. to Mot. for Summ. J. of Nduessee Defs. [Docket 173], at
5-9). However, if EQT Production, the only party to the leases, owed no fiduciarytdeiythe
nonlessee defendants cannet\ocariously liable for a breach of that duty. Accordingly|NID
that the norlessee defendantsve no fiduciary duty to the plaintiffs.

Therefore, defendant EQT Production’s motion for summary judgment [Docket 143] wit
regard to Count ll{breach ofiduciary relationshipis GRANTED . Additionally, the noHessee
defendants’ motion for summary judgment [Docket 133] with respect to Cou(dréach of
fiduciary duty)is GRANTED.

D. Failure to Account, Fraud, Negligent Misrepresentation, Civil
Conspiracy/Joint Venture, and Aiding and Abetting a Tort

| have considered the briefing, the evidence presented, and counsel’s oral arguments
FIND that a genuine issue of material fact exists as to the following claims tagkios the
defendants: Count | (failure to account), Count IV (fraud), Count V (negligent na@sesyatiohn
Count VI (civil conspiracy/joint venture), and Count VII (aiding and abetting a tor€prngly,

defendants’ motions on these counts [Dockets 133, 143, and 163RIED .
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E. Punitive Damages

The defendants additionally move for summary judgment on the issue of punitive
damages. “Generally, punitive damages am@vaitable in an action for breach of contract unless
the conduct of the defendant constitutes an independent, intentionaHtyrséeds, Inc. v. State
Farm Fire & Cas, 352 S.E.2d 73, 80N. Va. 1986. “Punitive damages are allowed only where
there has &en malice, fraud, oppression, or gross negligencg¢Plunitive damages are generally
unavailable in pure contract actichgvarden v. Bank of Ming@41 S.E.2d 679, 684 (1989)he
plaintiffs do not bring a pure contract claim. They bring claims for fraud andgeegli
misrepresentation as well. Therefore, the defendants’ nedbosummary judgment on the issue
of punitive damageareDENIED.

V. Conclusion

With respect to Count Il (breach of contract), the Plaintiffs’ MotionFartial Summary
Judgment [Docket 131] ISRANTED in part andDENIED in part in accordance with this
opinion; the Defendants’ Joint Motion for Summary Judgment [Docket 16GRANTED in
part and DENIED in part in accordance with this opiniorgnd the Motion for Summary
Judgment of Defendants EQT Corporation, EQT Energy, LLC, EQT Gathering, InE. EQ
Gathering Equity, LLC, EQT Investment Holdings, LLC, and EQT Gatherib@, [Docket 133
is DENIED. With respect to Count IIl (breach of fiduciary duty) the defendants’ motions [Docket
133 and 143] ar6&6RANTED. With respect to Count | (failure to account), Count IV (fraud),
Count V (negligent misrepresentation), Count VI (civil conspiracy), Count VIl n@i@nd
abetting a tort), and Count VIII (punitive damages) the defendants’ motimtké¢® 133, 143,
and 169] ar®ENIED.

The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
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unrepresented partiehe court furtheDIRECTS the Clerk to post a copy of this published opinion
on the court’s website, www.wvsd.uscourts.gov.

ENTER: November 21, 2013
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