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IN THEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

W.W.MCDONALD LAND, CO., et al.
Plaintiffs,

V. Case No.: 2:11-cv-0418

EQT PRODUCTION COMPANY, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

On May 15, 2013, the parties appearedidlgphone for an expedited hearing on
Defendants’ Motion for Protective Order. (ECF N®.)8In the motion, Defendants seek
an order quashing a notice for a Rule 3@f) deposition scheduled to take place on
May 16, 2013. In the alternative, Defendamexjuest that the Court limit the subject
matter of the deposition and find that only oned»afant, EQT Production Company, is
obligated to designate and peed a Rule 30(b)(6) witness. iiew of the date of the
deposition, the Court proceeded with tihearing although Plaintiffs had not yet
responded to the motioh Notwithstanding the lack of a written memorandum,
Plaintiffs were given ample opportunity tospond to the motion by oral argument, and
their position was clear. Having considdrehe motion and the arguments of counsel,
the CourtDENIES Defendants’ motion to quash or limit the subjecatber of the
deposition, butGRANTS its motion to restrict the apighbility of the notice to one

Defendant, EQT Production Company.

1During the hearing, the undersigned learned thatleposition had been rescheduled to June 11, 2013.
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Relevant History

Plaintiffs are landowners who leasedlris to the Defendants to develop and
produce natural gas on property locat@edLogan County and Mingo County, West
Virginia. Plaintiffs claim that they are enlgd to royalty payments under the leases,
which the Defendants have intentionally undaich In their Complaint, Plaintiffs allege
fraud; negligent misrepresentation or conoeaht related to royalty statements; breach
of contract; civil conspiracy; aiding and etibing a tort; breach of a fiduciary duty,
punitive damages; and request an accounting.

In the course of discovery, Plaintiffded a motion to compel responses to a
request for production of documents and an inteaitogy to which Defendants had
asserted the attorney-client privilege and werloduct doctrine. Plaintiffs argued that
Defendants had waived any privilege arotection attached to the requested
information because they had invoked thédviee of counsel” as a defense. On March
27, 2013, this Court entered an order denyaintiffs’ motion to compel, finding that
Defendants had not asserted an advice ahsel defense and, thus, had not waived the
attorney-client privilege or work product pesttion. The following dg, Plaintiffs filed a
notice of Rule 30(b)(6) deposition that listdéide topics of inquiry, largely involving
Defendants’ analysis of the leases and De#artd’ decision to take deductions from the
royalties.

Defendants object to the topics of ingucontained in Plaintfs’ notice, arguing
that Plaintiffs are seeking the same privéddginformation previously protected by the
Court. According to Defendants, Plaintiflsre simply attempting to circumvent the
Court’s prior order with the Rule 30(b)6édeposition. Defendants claim that the

deposition will serve no purpose, as Defendanmitisnot be able to provide the privileged
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information, and will result in unnecessagypense and burden to Defendants as they
will be forced to prepare for and attend the deposi

In response, Plaintiffs argue that the posp of the deposition is not to discover
the communications or advice of counsel, but i®irded to investigate the actions and
decisions of Defendants’in relation to tagimonetary and volumetric deductions from
Plaintiffs’ royalties. According to Plainfff Defendants claim that they took the
deductions based upon their review and interprematf the leasehold agreements,
rather than on the advice of counsel. Gamsently, Defendants’ interpretation of the
leases and decisions in regard to the deductarescritical to establishing the claims of
fraud, misrepresentation, breach of fidargi duty and similar intentional torts.
. Discussion

Federal Rule of Civil Procedure 26(c)@lows a court, for good cause shown, to
issue an order prohibiting discovery when necessanyrotect a party or person “from
annoyance, embarrassment, oppression, or undueehuod expense.” Nonetheless,
motions that seek to preclude the takingaofieposition are regarded with disfavor.
Minter v. Wells Fargo Bank, N.A., 258 F.R.D. 118, 125 (D.Md. 2009) (citingatic
Control Components, Inc. v. Darkprint Imaging, 201 F.R.D. 431, 434 (M.D.N.C. 2001)
(“protective orders which totally prohibit deposition should rarely be granted absent
extraordinary circumstances”)). The “good causelnstard to justify prohibition of a
deposition is high, and orders providingchurelief “should be sparingly used and
cautiously granted.Medlin v. Andrew, 113 F.R.D. 650, 652-58M.D.N.C. 1987 (“It is
very unusual for a court to prohibit the taki of a deposition altogether and absent
extraordinary circumstances, such an order wollelyibe in error”) (quotindgsalter v.

Upjohn Co., 593 F.2d 649, 651 (5th Cir. 1979).8kuty to demonstrate good cause rests
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with the party seeking to prevent the discové¥ebb v. Green Tree Servicing, LLC, 283
F.R.D. 276 (D.Md. 2012) (citinylinter, 258 F.R.D. at 124).

The Court has considered the topicsrafuiry contained in the notice of Rule
30(b)(6) deposition filed by Plaintiffs. Indegthe topics are likely to touch on matters
that are privileged. On the other handgeté conceivably are questions pertinent to
these topics that will not require invasiarno attorney-client communications or work
product. Without having all of the Plaintiffiguestions written out and tendered to the
Court, there is no possible way for the Court téeron their propriety in advance of the
deposition. Consequently, the Court deebnto quash the notice of depositioBee
Collier v. BrightPoint, Inc., Case No. 1:12-cv-1016-TWP-DKI2013 WL 652448, at *3
(S.D.Ind. Feb. 21, 2013)Cooper v. Old Dominion Freight Line, Inc., Case No. 09-cv-
2441 JAR, 2011 WL 124567, at *6 (D.Kan., Jan. 101P; Draper v. University of
Tennessee, Case No. 1:08-cv-01125-JBD, 2010 WL 5634364, a{\WD.Tenn. Apr. 13,
2010) (the claim of attorney-client privilege or mkoproduct doctrine cannot be a
blanket claim; it “must be made and sustad on a question-by-question or document-
by-document basis”) (quotindgnited States v. Lawless, 709 F.2d 485, 487 (7th
Cir.1983)).

Likewise, the Court is not inclined to weite Plaintiffs’ topics of inquiry. The
subject matter outlined in the notice is clgart¢levant to Plaintiffs’ claims. Defendants
will no doubt have to assert the attorneyeanli privilege or work product protection to
discreet questions as they arise in the deposititowever, the Court does not find this
task to be overly burdensome, oppressamnoying or embarrassirtg the Defendants.
Further, Plaintiffs are fully aware of the Cdirruling on the waiver of privilege and are

obliged to conduct the deposition in a manner thaspects the Court’s order.
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Accordingly, Defendants’ motion to quash oefine the notice of deposition is
DENIED.

In regard to Defendants’ request ththe notice be limited to Defendant, EQT
Production Company, the CourGRANTS the motion. Defendants represent to
Plaintiffs and the Court that EQT Produmti Company alone is responsible for the
deductions taken from the royalties and, therefesé¢he Defendant with knowledge of
the issues surrounding the deductions. Basgan this representation, the Court agrees
that it would be overly burdensome toquare the remaining Defendants to produce
corporate representatives who are unableddrass the issues outlined in the notice of
deposition.

The Clerk is instructed to provide a gopf this Order to counsel of record and
any unrepresented party.

ENTERED: May 16, 2013.

Cheryl A\Eifert ;
Unjted States Magistrate Judge
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