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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

AMANDA UNDERWOOQOD,
Plaintiff,
V. CIVIL ACTION NO. 2:11-cv-00506

THE WEST VIRGINIA DEPARTMENT
OF HEALTH AND HUMAN RESOURCES, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the court are several motfonsummary judgmenihe defendants have
filed four motions for summary judgment: &) combined motion for summary judgment by
defendants Kathryn A. Bradley,siin Castleman, John Doe(s), Mdbge(s), Shelly Nicewarner,
Tzouri Oliver, and Unknown Employees of thedaement of Health and Human Resources
[Docket 67]; 2) Mary Carper’s motion for summgudgment [Docket 64]3) John Najmuski’s
motion for summary judgment [Docket 69)da4) WVDHHR’s motionfor summary judgment
[Docket 71]. All defendants filed a joint supplental memorandum in support of their motions
for summary judgment [Docket 141]. The plainfiféd a motion for summary judgment [Docket
92], and a supplemental motion for summary jndgt [Docket 139] along with a supplemental
memorandum in support [Docket 140].

For the reasons described below, the nidd@ts motions [Dockets 64, 67, 69, 71] are

GRANTED, and the plaintiff's motions [Dockets 92, 139] &ENIED.
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l. Background

A. Factual History

This case arises from the plaintiff'sllemations that the dendants violated her
constitutional rights and negligeyniinflicted emotional distress teer in the process of removing
her children from her custody and later pan@antly terminating her parental rights.

The events that led to this case initiallyncerned a different chiJoM.H., who lived in
plaintiff Amanda Underwood’s household. M.Hs the daughter of Underwood’s live-in
boyfriend, Travis Harrell, and Kristy Imbach. Underwood and Harrell have two children together,
C.H.1 and C.H.2. On July 7, 2009, West Virgibapartment of Healthnd Human Resources
(“WVDHHR”) employees Mary Ciper (also a defendant inishaction) and Andrew Brown
visited the home of Underwood and Harrell to spedk M.H. concerning legations of abuse by
Imbach and Imbach’s boyfriend. According tadérwood, she asked them to return later when
Harrell would be home. Instead of doing s@ YWVDHHR employees calldtie state police. The
state trooper arrived and Underwood allowéad Bnd the WVDHHR employees in her home to
talk to M.H. WVDHHR observed the interaatis of Underwood, M.H., C.H.1, and C.H.2.

On July 10, 2009, there was a hearing beforeutiJudge John C. Yoder concerning M.H.
(Am. Transcript [Docket 139-1] at 33-40). Astsint Prosecuting Attorney Kimberly Crockett
presented an Amended Temporary Orde€o$tody (“custody order”) that granted WVDHHR
temporary custody of M.H. Because Prosec@@oockett then moved to orally amended the
proposed custody order to add C.H.1 and C.Hd2af 37). The court granted the motion to amend
(Id. at 39) over the objections of Mdarrell’'s attorney Mr. Buck.Id. at 38) (“In regard to other

children, we have absoluyeno notice, I'm just completely bushwhacked as to how to stand up



and proceed with this when the pipletition before us is regardifigl.H.] . . . | catainly object to
any kind of modification . . . At this time thereis notice to [Mr. Harrell], not [sic] opportunity to
respond.”). At this time, there was no petitidad that mentioned C.H.1, C.H.2, or Underwood.
(SeeAm. Petition [Docket 139-1], at 1). At the eafithe hearing, the couappointed Ms. Dalby,
who was not present, as counsel for Underwood. (Framscript [Docket 139-14t 40). Later that
day, Ms. Underwood’s children were removiedm her home by the WVDHHR. The written
custody order, listing all three children and Undaod, was filed in the Citgt Court of Berkeley
County, West Virginia on July 13, 2009. (Am.der of Temporary Custody [Docket 139-1], at
41-44). The second amended petition added C.kiXCaH.2 and included allegations of unfitness
against Underwood. The plaintiff alleges theitpe was not filed until July 15, 2009, and the
defendants allege that it was @eted on July 13, 2009 even thoudle petition is stamped July
15, 2009 and the notarized signature verifylimg petition is dateduly 15, 2009. (Second Am.
Petition [Docket 141-4]; Docket 8kt [Docket 141-5]). The plaifftargues the docket sheet entry
of the petition on Jul\t3, 2009 is an error.

On July 20, 2009, a preliminary hearing was Moedtbre the Circuit Court. At this hearing,
the plaintiff contends WVDHHRral the children’s guardian adem agreed that the children
should be returned to Ms. Underwood’s legatl physical custody. The defendants, however,
dispute that Ms. Underwood wasanted legal custody, allegingstead that she only received
physical custody and that WVDHHR retained legstody subject to Ms. Underwood completing
a safety plan.

On July 27, 2009, one week after the claldrwere returned to Underwood, Carper

instructed Underwood toring the children to the Berkel&ounty Office of the WVDHHR. The



plaintiff alleges Carper threatened to have dreested for kidnapping if she did not bring in the
children. (Pl.’s Supplemental Mem. Supp. Seppéntal Mot. Summ. J. [Docket 140], at 6).
Underwood complied, and Ms. Carper then rendothee children from dderwood’s custody.
There was no preliminary hearinggegding the events on July 27, 20009.

A third amended petition was filed iAugust 2009, adding a new allegation that
Underwood and Harrell failed to keep their childsammunizations current. (Third Am. Petition
[Docket 139-2], at 9). On August 14, 2009 a hegnvas held, and at this hearing, Underwood
admitted to the new immunization allegation ia third amended petition. (Transcript of August
14, 2009 Hearing [Docket 149-2], at 79-81). Undawal specifically waived her right to a full
evidentiary hearingld. at 80-81). Based on this admissior, @ourt found that the children were
neglected and then began an improvement period for Underwdodt 81).

Underwood attempted to comphith the improvement periogkquirements to regain full
custody of her children. She was ultimately unsuccessful, and her parental rights were terminated
in November 2010. Underwood filed a Motion ted®nsider the termination, which the court
denied on May 3, 2011. In its order, the Circ@aturt did acknowledge # WVDHHR had made
several serious legal errors, including the faat Hoth legal and physicalistody of the children
were returned to Ms. Undeood on July 20, 2009, and tkeéore WVDHHR violated Ms.
Underwood’s rights by taking the children on JRK; 2009, without court ratification or setting a
date for a preliminary hearing to determingh& children were inmiminent danger. (Order
[Docket 139-2], at 5). However, because Undmd had failed to find stable employment and
housing, show up for her visitation times, and comyth other requirements of the improvement

period, the court did not oxteirn the termination of her parental rightsl. @t 7-8).



B. Procedural History

As described above, after the plaintiff's paedmights were terminated in November 2010,
the plaintiff filed a motion toeconsider termination in Circu@ourt on January 14, 2011, and it
was denied in May 2011. On June 30, 2011, the piappealed to the Supreme Court of Appeals
of West Virginia (“SCAWV”), alleging violatias of the U.S. Constitution, the West Virginia
Constitution, and West Virginia Code 8§ 49-6-9(n the same day, the plaintiff also filed a Writ
of Habeas Corpus. SCAWYV denied the WifiHabeas Corpus on September 8, 2011.

On September 26, 2011, SCAWV affirmece tiCircuit Court’s temination of Ms.
Underwood’s parental rights. In that memorandchpmion, SCAWYV found thahe plaintiff's due
process rights were not violateg the July 27, 2009 taky of her childrerbecause she received
only “physical custody on a probationary lsgsiat the July 20, 2009 hearing. (SCAWV
Memorandum Decision [Docket 149-1], at 27). &ytering into the safety plan, Underwood had
also “waived her right to a preliminary hearirggid therefore “no particat findings of imminent
danger were required as to ltkere to this arrangementfd(). When Underwood failed to follow
the terms of the safety plan, WVDHHR was within its right taaee the children without having
a new petition and preliminary hearing. SCAWV hat held that the plaintiff had waived any
alleged due process violations because she faileside the issue, despibeing represented by
counsel at the timeld.). It additionally affirmed the termation of Underwood’parental rights.
(Id. at 28).

The plaintiff filed this actin on July 25, 2011. The plaintésfamended complaint names as
defendants: WVDHHR; Johh Najmuski, in his official capacity as Commdssér of WVDHHR;

Kathryn Bradley, Community Services Managef the Berkeley/Jefferson/Morgan County



Offices of WVDHHR, in her indiidual capacity; Mary Carper, imer individual capacity; Justin
Castleman, in his individual capacity; Tzouri Oliver, in his individual capacity; Shelly
Nicewarner, in her individual capacity; Unknoviemployees of WVYDHHR and Supervisors of
Mary Carper, in their individual capacities; Maboe(s), in her individal capacity; and John
Doe(s), in his individual capacity.

The plaintiff's amended complaint containgee counts, and the first two were dismissed
by my earlier order [Docket 20]. Count Bar asserts a claim under 42 U.S.C. § 1983 for a
violation of the plaintiff's Fourteenth Amenamt Due Process rights, and seeks compensatory
and punitive damages. The Complaint contains two counts labeled “Count Four.” The first Count
Four (hereinafter “Count Four A asserts a 8§ 1983 claim for vatlon of the Fourth Amendment
protection against illegal search and seizanel seeks compensatory and punitive damages. The
second Count Four (hereinafter “Count Fou)’Beeks an order finding that WVYDHHR is in
contempt of court based orCansent Decree in a 1984 ca&abson v. Ginsbeng The complaint
also includes two counts labeled count five. Th&t fCount Five (hereinadt, “Count Five (A)”),
asserts that the West Virginia Abuse and NdgBtatute is an unconstitanal violation of the
Fourteenth Amendment. The second Count Fieeeglhafter, “Count FivéB)”), asserts a claim
for “Negligent, Wanton, Reckless and Malicidafliction of Emotional Distress.”

The defendants filed multiple motionsrfsummary judgment in October 2012. The
defendants Kathryn A. Bradley,stin Castleman, John Doe(s), Mary Doe(s), Shelly Nicewarner,
Tzouri Oliver, and Unknown Employee$the Department of Héh and Human Resources filed
a combined motion for summajydgment [Docket 67]. The remaining defendants each filed

separate motions: Mary Carper [Docket 64hnldlajmuski [Docke69], and WVDHHR [Docket



71].} Pursuant to the issues discussed at the pre-trial cooéeperNovember 19, 2012, the court
ordered the parties could filadditional or supplemental sfiositive motions and supporting
memorandum [Docket 138]. All of the defendardiectively filed a supplemental memorandum
[Docket 141]. The plaintiff also filed a sugphental motion for summary judgment [Docket 139]
and memorandum [Docket 140].

. Legal Standard

To obtain summary judgment, the moving party nshsiw that there is no genuine issue as
to any material fact and thatettmoving party is entitled to judgmieas a matter of law. Fed. R.
Civ. P. 56(a). In considering a motion for summgudgment, the counwill not “weigh the
evidence and determineetruth of the matter.Anderson v. Liberty Lobby, Inct77 U.S. 242,
249 (1986). Instead, the court wdilaw any permissible inferené®m the underlying facts in the
light most favorable to the nonmoving pamyatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

Although the court will viewall underlying facts and infereas in the light most favorable
to the nonmoving party, the nonmoving party noaktes must offer some “concrete evidence
from which a reasonable juror could netwa verdict in his [or her] favorAnderson477 U.S. at
256. Summary judgment is appropriate whennblemoving party has tHeurden of proof on an
essential element of his or her case and dmésmake, after adequate time for discovery, a
showing sufficient to establish that eleme@tlotex Corp. v. Catrettd77 U.S. 317, 322-23

(1986). The nonmoving party must satisfy thisdaur of proof by offering more than a mere

! The defendants initially filed these motions in redafbech, with the exhibits under seal. After | denied the

motions to seal for several documents [Docket 136], the defendants re-filed their nTdteons-filed versions of the
motions for summary judgment are: Carper [Docket 149], Najmuski [Docket 151], WVDHHR [DockeBta&dey

et al. [Docket 155]. When citing to the record, | will refe the re-filed versionsdezause they have unsealed
attachments.
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“scintilla of evidence” insupport of his or her positionderson 477 U.S. at 252. Likewise,
conclusory allegations or unsupped speculation, without more, arsufficient to preclude the
granting of a summary judgment motiddee Felty v. Graves-Humphreys G818 F.2d 1126,
1128 (4th Cir. 1987)Ross v. Comms Satellite Corp.759 F.2d 355, 365 (4th Cir. 1985),
abrogated on other ground490 U.S. 228 (1989).
1. Discussion

The defendants have filed multiple motions for summary judgment, and several of their
arguments are similar or apply equally to multiple defendants. Therefore, | will first address
arguments for summary judgment that apply tdtiple claims and then proceed claim by claim,
noting when the reasoning diffés different defendants. | willddress relevant arguments in the
plaintiff's motions for summary judgment within my discussion of each claim.

A. Eleventh Amendment Immunity

The defendants WVYDHHR and John Najmuski, in his official capasitgommissioner of
WVDHHR, are entitled to Eleventh Amendment inmmity from suit in federal court for damages.
The Eleventh Amendment provides: “The judic@wer of the United States shall not be
construed to extend to any suit in law or eggudommenced or prosecuted against one of the
United States by Citizens of another State, oChigens or Subjects of any Foreign State.” U.S.
Const. amend. XI. It therefore pegges sovereign immunity of tlsates of the Union in federal
court. It is well settled that “this protection exteradso to ‘state agents and state instrumentalities’
or stated otherwise, to ‘armstbie State’ and State officialCash v. Granville Cnty. Bd. of Educ
242 F.3d 219, 222 (4th Cir. 2001) (citations omitték).individual defendant employed thereby

and sued in his official capacity is also immeufrom suit in federal court under the Eleventh



Amendmentld. | have previously held that WVDHHR & arm of the state and thus entitled to
Eleventh Amendment immunityVorkman v. Mingo Cnty. Scl667 F. Supp. 2d 679, 684 n.7
(S.D. W. Va. 2009).
Given no evidence of state consent in this éasE|ND that the Eleventh Amendment
bars all claims for damages against WVDHBiRI Najumski, in his official capacity.
B. Count Three: 42 U.S.C. § 1983 Ftegnth Amendment Violation
As the first two claims in Underwood’s ameddmmplaint have already been dismissed, |
will begin with Count Three, which allegesymlation of Underwood’s Fourteenth Amendment
due process rights under 42 U.S&1983. Specifically, the plaifft alleges that defendants
Bradley, Castleman, Oliver, Nicewarner, and Carper:
acting under color of state law and while employees of the
WVDHHR removed custody or causé¢he removal of custody of
[C.H.1 and C.H.2] from MsUnderwood on July 27, 2009 without
prior notification toMs. Underwood or heraunsel, without prior
judicial authorization, withouta hearing, without subsequent
judicial authorization or ratificain, and without th consent of Ms.

Underwood who was in legal amghysical custody of the said
children.

(Am. Compl. [Docket 18], at §6). The plaintiff alleges this eiated her due process rights under
the Fourteenth Amendment. The defendants atgsielaim is collatedty estopped by SCAWV’s
September 26, 2011 opinion.

“Federal courts must give the same preclusi¥ect to a state court judgment as the forum

that rendered the judgmewould have given it.’Sartin v. Macik 535 F.3d 284, 287 (4th Cir.

2 The United States Supreme Cours datermined that 42 U.S.C. 8 1983 was not a Congressional abrogation

of Eleventh Amendment immunitySee Quern v. Jordard40 U.S. 332, 341 (1979). The Fourth Circuit has
determined that the West Virginia statute concernialility insurance (W. Va. Code § 29-12-5) only waives
sovereign immunity from suit in state codestinghouse Elec. Corp.W. Va. Dep't of Highway$845 F.2d 468,
470-71 (4th Cir. 1988).
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2008). This principle applies equally feederal suits based on 42 U.S.C. 8§ 1988cher v. Fink
No. Civ.A. 2:03-0030, 2005 WL 1845318t *7 (S.D. W. Va. Aug. 22005) (noting that the
Supreme Court decided Allen v. McCurry 449 U.S. 90 (1980) that “issues actually litigated in a
state-court proceeding are entittedhe same preclusive effectarsubsequent federal § 1983 suit
as they enjoy in the courts of tis¢ate where the judgment was renderedjtjofing Migra v.
Warren City Sch. Dist. Bd. of Edud65 U.S. 75, 83 (1984)).

In West Virginia, collateral estoppel, alknown as issue preclusion, requires that:

(1) The issue previousljecided is identical to the one presented in
the action in question; (2) there is a final adjudication on the merits
of the prior action; (3) the party against whom the doctrine is
invoked was a party or in privity with a party to a prior action; and
(4) the party against whom the doctrine is raised had a full and fair
opportunity to litigate thessue in the por action.
State ex rel. McGraw. Johnson & Johnse226 W. Va. 677, 688 (2010) (quotiGgate v. Miller
194 W. Va. 3 (1995)).

The plaintiff argues preclusios not appropriate in this instance. She argues that SCAWV
decision was “expressly limited . . . to whetlog not Ms. Underwood was provided the due
process required by the state procedural rules@ated statutes for child abuse and neglect. It
made no analysis of constitutional law, the constitutional due process requirements in parental
termination proceedings or reasonable search amdregor the constitutional sufficiency of the
state statute or procedural ruteg®l.’s Resp. Opp’n Def. Mary Carper’'s Mot. Summ. J. [Docket
123], at 9). She believes this argumentsigpported by the fact that SCAWV issued a
Memorandum Decision instead of an Opinion, andral argument was held in this casd. &t
9-10). She further alleges that tlaek of oral argument meansestid not receive a full and fair

opportunity to litigate the issue, and kenclaim preclusion is not applicabléd.(at 11). The
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plaintiff also makes a smattering of additioaajuments, none of which are well-developed or
meritorious.

In her supplemental motion and memorandunstonmary judgment, the plaintiff adds to
her argument that the SCAWV decision should notlpdecany of her claims. She notes first that
issue preclusion applies “only if the factual ssn the original and succeeding proceeding are
identical [Restatement (Second) of Judgmerf3, (8982)], and ‘where ehcontrolling facts and
applicable legal rukeremain unchangednternal Revenue v. Sunrg83 U.S. 591 (1948).” (Pl.’s
Supplemental Mem. Supp. Supplemental Motm8u J. [Docket 140], at 15). The plaintiff
believes that the “newly produced transcripdolfy 10, 2009 contains facts relevant and material
to Plaintiff's appeal in the WVSCA” because they supportdrgument “that her due process
rights were violated and thahe was subjected to fundamly unfair procedures.’d.).

Second, the plaintiff argues thidie public interest exceptido claim preclusion should
apply in this instace. That exception applies when “[t]hesea clear andanvincing need for a
new determination of the issue (a) because obtibential adverse impaof the determination on
the public interest or the interests of persons not themselvespaittie initial action . . . .'1¢. at
16) (citing Restatement (Second) of Judgmer28)8 The plaintiff argues that SCAWV’s ruling
“that the lower court does not have to comply wiite requirements of Wehild abuse statute and
that waiver of constitutional due process rights can be implied in the absence of any affirmative
action by the parent has a potential adverse ingrathe public interest and the interest of other
parents subject to abuaed neglect petitions.1d.). For example, the plaintiff argues that the
statute does not allow for physical and legal custody to be split, and even if it did, it was

inappropriate for SCAWYV to finddnderwood waived her hearing right and agreed to receiving
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only physical custody “even thoudlis. Underwood did not speak tiie hearing and no inquiry
was made of her as to her intent to waive her right to a preliminary hearing and to consent to the
Department retaining custody her children . . . .”Ifl. at 16-17).

Finally, in her response to the defendastighplemental motion for summary judgment,
the plaintiff adds to her argument that she didhaetk a full and fair opportunity to litigate her due
process claim in her appeal. dlplaintiff alleges that SCAWV lacked “material evidence,”
because it was not presented with the full transcript of the July 10, 2009 hearing. Underwood could
not “have articulated the grounds for violatiorhef due process rights or asked for sanctions for
the bad faith and deceit of the Department aratitsney, if the case had proceeded to termination
of parental rights at all.” (P& Resp. Defs.” Supplemental M@umm. J. [Docket 146], at 10).

Despite the plaintiff's arguments to the congraall four elements of claim preclusion are
present here. SCAWYV decidedathUnderwood did not receivegal custody of her children on
July 20, 2009, but instead received only physmatody that was conditioned on Underwood
meeting the terms of the agreed safetppl8 CAWV Memorandum Decision [Docket 149 Ex. E],
at 2). Although there is no praion of the statute speaking toether legal and physical custody
can be split, clearly SCAWV haasled that it can. Win Underwood did not satisfy the terms of
the safety plan, WVDHHR was within its righte remove the children from Underwood’s
physical custody without an aitidnal petition or hearingld.). Therefore, there was “no violation
of [Underwood’s] due process rights in relationthe alleged illegal tang of the petitioner’'s
children on July 27, 2009, and any related allegatimmeerning the lack of a new petition or an
associated preliminary hearing as required bytatr the Rules of Procedure for Child Abuse

and Neglect Proceedingsld( at 2-3).
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This is precisely the same issue Underwanglies under Count Three, when she alleges
the removal of her children on July 27, 2009 violated her due process rights because there was no
consent, pre-taking judicial authorization, post-taking judicial réfication. Despite the
plaintiff's argument that theowrt did not reach any constitutidnaolations, the opinion clearly
shows a ruling that the actions of the state astotated neither the United States Constitution nor
the West Virginia neglect and abuse statutes. SCAWV'’s decision was a final adjudication on the
merits; they denied her appeaid specifically found her dueqamess rights were not violated.
Underwood herself brought the appeal, so she @aarly a party to the action being given
preclusive effect. Underwood also had a full anddpportunity to litigate thisssue in her appeal
to SCAWV. She herself brought up the issue @& drocess violations and she had the opportunity
to argue it in her briefing.

| do not find that SCAWV'’s lack of the JulyD, 2009 transcript hearing means Underwood
did not receive a full and fair opportunity todisite. The hearing does show there was no verified
petition filed prior tothe court awarding WVDHHR temporary custody of C.H.1 and C.H.2, and
that the order of temporary custody on July 10, 2009 was orally amended to include C.H.1, C.H.2,
and Underwood, but these are not “controlling asthich compel a different outcome. The
plaintiff argues this contributes to her earliesadission of how the ver#d petition claiming
abuse by Underwood to C.H.1 and C.H.2 may neehmeen filed until July 15, 2009, in apparent

contravention of the West Viimja abuse and neglect stattit€éhe problem is that Underwood

3 A court order of temporary custody may be issuefdrea verified petition (describing the imminent danger)

is filed, if the petition is fild within two judicial days after removing the children. At the expiration of those two days,
the child must be returned unless the petition has been filed. West Virginia Code § 49-6-3(c) reads:

If the emergency taking is ratified by thelpe or referee, emergency custody of the child
or children shall be vested in the department until the expiration of the next two judicial
days, at which time any such child taken into emergency custody shall be returned to the
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notified SCAWV of the timing of the petition in her briéf§.he transcript does not add enough to
overturn SCAWV'’s decision, because they caudtl have found WVDHHR had legal custody of
the children on July 27, 2009 if WDHHR lost statutory authority tbold them when the petition
was filed late’

| also decline to apply the public interesteption, as the plaintiff has not demonstrated
that there is a “clear and conving need” for the issue to be decided again. Admittedly, the facts
as presented by Ms. Underwood are very conagrrshe was not a party when the petition was
orally amended at the July), 2009 hearing, originally regang Underwood’s boyfriend’s child
with another woman, to add C.H.1 and C.H.2a#yer representing Mr. Harrell (Underwood’s
boyfriend and M.H.’s father) was present at thesaring and had the oppanity to object to
adding C.H.1 and C.H.2, but Underwood was @astshe was not even a party until part-way
through the hearing. C.H.1 and C.H.2 wesmoved from Underwood’s custody on July 10, 2009
pursuant to the orally amended custody order, which itself was not filed until July 13, 2009, and
supported by a petition that was filed eithdy 18, 2009 or July 15, 200%hough the date of the

petition filing may not by itself violate the due process clause, as the defendants arguécilis

custody of his or her parent or guardiarcastodian unless a petition has been filed and
custody of the child has been transferred under the provisions of section three of this
article.

Further, under West Virginia Code 8§ 49-6-9(f), “[a]ny retention of a child or order for mtagita child not
complymg with the time limits and other requirements spetih this article shall be void by operation of law.”

“The first petition in which Amanda Underwood, [ClHand C.H.2] were named, however, was styled
Second Amended Petition and was not filed or even notarized until July 15, 2009 and did not contain allegations
consistent with imminent danger.” (Pet. For Appeal by Amanda Underwood, Br. of Pet'r [Docket 149-1], at 75)
(internal citations omitted); “Ms. Underwood’s exercise of her fourth amendment rights . . . so argydegzhtiment
workers, that they submitted an order of emergency custody of Ms. Underwood’s childnenctutt without a
supporting Petition on July 10, 2009. The subsequent petititinh was not filed or notarized until July 15, 2009 did
not contain any facts or allegations supporting imminent danger as to Ms. Underwoodd. .at.9%-96).

° This view of the SCAWV's decision is supported by the plaintiffs own supplethem¢morandum
supporting summary judgment: “The fact that the State Supreme Court failed to find that the order of July 10, 2009
issued against a non-party did not violate the statute or due process surely suggests that the statute is unconstitutional
on its face.” (Pl.’'s Supplementilem. Supp. SupplemeadtMot. Summ. J. [Dcket 140], at 19).
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to determining whether WVDHHR had valid |légastody of the children on July 20, 2009, such
that they could legally retain legal custody as part of the safetySdadv/. Va. Code § 49-6-3(c).
Adding to the confusion, #re is no provision adhe West Virginia abusand neglect statute that
speaks to granting WVDHHR emergency custody pamstio a court order but without a filed
petition® At the initial hearing on July 20, 2009, no finds of imminent harm pursuant to West
Virginia Code 8§ 49-6-3(b) were made as toddrwood, no statement was made by her concerning
her waiver of her right to a prelinary hearing, and no discussionsyaade of the implications of
entering into a “safety plan.'SgeTranscript of July 20, 2009 Heag [Docket 149-1], at 4-20).
WVDHHR then retracted her physical custayJuly 27, 2009, without any process.

These issues, though serious, mveenough for me to distuthe considered judgment of
SCAWV.” Therefore, IFIND that Count Three is precludidy SCAWV’s September 26, 2011
opinion.

C. Count Four (A): 42 U.S.C. § 1983 Fourth Amendment Violation

6 West Virginia Code § 49-6-3(a) states that “[u]pon the filing of a petition, the court may order that a child

alleged to be an abused or neglected child be deliferedot more than ten days into the custody of the state
department . . ..” West Virginia Code § 49-6-3(b) speaks to the court’s authoritgto &VDHHR'’s custody when
there exists imminent danger to the child, if the ctnag a preliminary hearing and makes several enumerated
findings. West Virginia Code § 49-6-3(c) allows a child potitve service worker to take custody of a child without a
court order if that child “in the presea of a child protective service workdre in an emergency situation which
constitutes an imminent danger to the physical well-beirtheo€hild or children [as defined in section 3, article 1],”
provided the taking be ratified by judicial order after, and that such emergency custody shrally lasd days unless
a petition has been filed and custodgnsferred to WVDHHR undéNest Virginia Code 8§ 49-6-3. West Virginia
West Virginia Code 8§ 49-6-9(a) allows for a law-enforcetaéficer to take custody of a neglected or abused child
without a court order if the dH is abandoned or emerggnmedical treatment is necessary, pursuant to restrictions
contained in the other sections of § 49-6-9. These appear to be the only custody options, as WasCulilg §
49-6-9(f) states: “No child shall be taken into custody urtteumstances not justified by this section or pursuant to
section three of this article without appriate process. Any retention of a child or order for retention of a child not
complying with the time limits and other requirements specified in this article shall be void by operation of law.”
The use of the public interest exception “must be the rare exception . . . Thus it is important to admit an

exception only when the need for a redeterminatiothefissue is a compelling eri Restatement (Second) of
Judgments § 28, Comment g.
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Count Four (A) alleges a olation of Underwood’s Fotin Amendment right under 42
U.S.C. § 1983 from Mary Carper’s actions otyJ2i7, 2009. Specificallythe plaintiff alleges
Carper, “while knowing that the WOHHR did not have judicial ostatutory authority to remove
the custody of [C.H.1 and C.H.2] from Mdnderwood, required Ms. idlerwood to bring the
children to the WVDHHR buildingn Berkeley County, WV under that of arrest for kidnapping,
where Ms. Carper took illegal custody of saiddren.” (Am. Compl. [Docket 18], at § 77). The
plaintiff alleges defendant Carper “acted wmtialicious intent, reckless indifference and callous
disregard for the rights of Ms. Underwood,” which caused Underwood hiaknat (] 78).

It is unclear from the wording of the cotamt whether Underwood is alleging her Fourth
Amendment rights were violated or her childseRourth Amendments rights were violated. The
Fourth Amendment protects individuals froomteasonable searches and seizures by government
officials and those private indduals acting as ‘instrument[s] agent[s]’ of the Government.”
United States v. JarretB38 F.3d 339, 344 (4th Cir. 2003). A Fourth Amendns&iture of a
person occurs when a reasonablegergould believe he/she was nadrto leave, “in view of all
the circumstances surrounding the incidehtriited States v. Mendenhal46 U.S. 544, 554
(1980).

To the extent Underwood claims harm from tleildren being taken ia allegedly illegal
custody and unable to leave WVDHHR custody, thésnelfails as a matter of law. The Fourth
Amendment right to be free from unreasoeabbvernment seizures is a personal d@ee
Alderman v. United State894 U.S. 165, 174 (1969) (“Fourth Amendment rights are personal
rights which, like some otheronstitutional rights, may not be vicariously asserte@é€g also

Gedrich v. Fairfax Cnty. Dep'’t of Family Serva82 F.Supp.2d 439, 468 (E.D.Va. 2003) (finding
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that only the child could raise a Fourth Amemahhviolation claim relating to her custody).
Further, even if this claim had been propebrought, Carper would bentitled to qualified
immunity® If Underwood intended to state a claiimat her Fourth Amendment rights were
violated by Carper’s threat of arrest, thigim fails because Underwood was not seized.

Therefore, FIND that there is no genuine issue of mialdact as to this claim and award
judgment in favor of the defendant Mary Carper on this count.

D. Count Four (B): Enforcement of Consent Decre&ibson v. Ginsberg

Count Four (B) seeks a finrdj that WVDHHR is in contept of the Amended Consent
Decree of June 8, 1984 (ibson v. GinsbergCase No. 78-2375 as wel enforcement of the
Consent Decree. The plaintiff earlidetl a motion in the case, now calléibson v. Allenwhich

Judge Copenhaver ruled on. No. 2:78-2375, 20112214919 (S.D. W. Va. June 3, 2011). Judge

8 “Government officials performing discretionary functions generally are shielded froititylidor civil

damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have knowRrice v. Sasser65 F.3d 342, 345 (4th Cir. 1995) (quotiktarlow v.
Fitzgerald 457 U.S. 800, 818 (1982)). Whether qualified immunity applies depends on “whether a constitutional
violation occurred and . . . whether thght violated was clearly establishedferchant v. Bauer677 F.3d 656, 661

(4th Cir. 2012). The court may address these two elements in anyldrdarGovernment offical's conduct violates

clearly established law when, at the time of the challengedumt, ‘the contours of a riglare sufficiently clear’ that

every ‘reasonable official would have understood that what he is doing violates thatAaitardft v. al-Kidg 131

S.Ct. 2074, 2083 (2011). Although a case exactly on pomtisequired, “existing precedent must have placed the
statutory or constitutional question beyond debatk.”

The SCAWYV determined that Underwood did not have legal custody of her children on July 27, 2009. A
reasonable official could therefore believe that whersthte retains legal custody, it can rescind physical custody
without violating the Fourth AmendmerRivera v. Mattingly No. 06 Civ. 7077(TPG), 2011 WL 4344422, at *11
(S.D.N.Y. Sept. 12, 2011) (finding the plaintiffs’ Foulmendment claim failed as a matter of law because they
could provide no Second Circuit cases “holding that Fourth Amendment seizures occur wherhifdster io the
state’s legal custody are moved from one foster home to anoti#eC’)y. Mattingly No. 05 CV 2986(TPG), 2007
WL 894268, at *5-6 (S.D.N.Y. Mar. 20, 2007) (finding no Fourth Amendment violatiorubedhe state retained
legal custody of the infant plaintiffsjunt v. Green376 F. Supp. 2d 1043, 1057-58 (D.N.M. 2005) (noting that
“[tlhere are good reasons to require a warrant or court order when . . . the state is removing children from parents or
others who have legal custody,” but that “[tlhere is nchstompelling reason for judicial action where the state is
changing foster parents or physical guardians,” becais&thuld “largely erase the distinction between legal and
physical custody”)jd. at 1058 n.5 (recognizing “the lack of case law discussing the constitutional implications of a
state changing the placement of childrethia state’s legal custody,” and analdgigto cases regarding the rights of
prisoners)Gedrich v. Fairfax Cnty. Dep’t of Family Sery882 F. Supp. 2d 439, 469-70 (E.D. Va. 2003) (finding no
Fourth Amendment violation for confining plaintiff minor child when the state had legal gystod
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Copenhaver ruled Underwood could not recover utide€onsent Decree because she is not part
of the class the @hsent Decree covelsl. at *6-7. Specifically, Judge Copenhaver found that:

[c]overage is thus confinethter alia, to all parents and their children ‘who

are residents’ in 1979. . . . Bothildnen are under five years of age.

[Underwood] was not their parent, andither she nor the children were

apparently residents of the #aton either January 8, 1979, class

certification date or the June 8, 1984 Amended Consent Decree date.

Neither the movant nor her childreme thus included within the class

definition found in the Amended Consent Decree. They are hence

prohibited from seeking relief for any contumacious conduct committed by
those falling subject to its terms.

Id. at *7.

The defendant WVDHHR argues that thimint is barred by claimreclusion. Federal law
determines the preclusive effect of a prior federal judgniayor v. Sturge|l553 U.S. 880, 891
(2008) (“The preclusive effeaif a federal-court judgment idetermined by federal common
law.”); see alsd&Shoup v. Bell & Howell Cp872 F.2d 1178, 1179 (4th Cir. 1989). Federal claim
preclusion has three requirements:

1) the parties must be the same qprinity with the original parties;
2) the claims in the subsequerigiation must be substantially the

same as those in the prior litigation; and 3) the earlier litigation must
have resulted in a final judgment on the merits.

Shoup 872 F.2d at 1179 (citing Restatement (Secondudfyments § 19 (1982)). The first two
elements are clearly present here. Because the ori@ibabn v. Ginsbergase was brought
against several officials in the West Virgiridepartment of Welfareprecursor to WVDHHR,
back in 1978, when Underwood filed her petitiore BAmed as successors to those positions: John
J. Najmuski, Kathryn A. Bradley, Mary Carpeand unknown supervisors of Mary Carper. The
defendants in this case are: WVDHHR; JohN&muski, Commissioner of WVDHHR; Kathryn

Bradley, Community Services Manager of tBerkeley/Jefferson/Morgan County Offices of
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WVDHHR; Mary Carper; Justin Castleman, supsov to Carper; Tzouri Oliver, employee of
WVDHHR; Shelly Nicewarner, employee WfVDHHR; and Unknown Employees of WWDHHR
and Supervisors of Mary Carper; Mary Dge(and John Doe(s). Underwood’'s petition had
several counts, the first of which sought a finding that defendants weiia contempt of the
Amended Consent Decree and an injunctioshimiting WVDHHR fromretaining custody of
C.H.1 and C.H.2, which are identical toderwood’s request in Count Four (B).

The third element is that the judgment betlom merits. Federal Rule of Civil Procedure
41(b) grants district courts igtretion to ‘otherwise speciffythat a dismissal is not ‘an
adjudication upon the merits,e., that it is a dismsal without prejudice.Payne ex rel. Estate of
Calzada v. Brake439 F.3d 198, 204 (4th Cir. 2006). “A dismissal with prejudice is a complete
adjudication of the issues presented by the phgmdand is a bar to a further action between the
parties. Conversely, a dismissdthout prejudice operates to leathe parties as if no action had
been brought at all.McLean v. United State$66 F.3d 391, 407 (4th Cir. 2009) (internal
guotations and citations omitted). Accordingly, th&tinction between thisvo forms of dismissal
“really pertains only to claim praction and issue preclusion . . 1d’

Judge Copenhaver declined to reopen the cabtharefore denied the motion for an order
to show cause. He also ruled that “[t]he denialithout prejudice to movant’s pursuit of any other
available remedies.Gibson 2011 WL 2214919 at *7. A plaireading of Judge Copenhaver’s
opinion indicates that his denial oktmotion was on the merits as to @iesonclaim (Count One
of her petition)’ but without prejudice as to Underwoedther claims. Judge Copenhaver found
specifically that Underwood was not in the cldsfinition in the Amended Consent Decree based

on the age of her children, an immutable charatte He accordinghdid not reopen the case

9 Judge Copenhaver found Count Four to be “duplicative in all respects of CounGihs®i) at *5.
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Gibson v. Allento allow Underwood to proceed enfmg the Amended Consent Decree. The
Gibsonclaim was not the only remedy Underwamight, however. Count Two of Underwood’s
petition sought a declaratory judgnt that WVDHHR’s removal of thchildren violated her First,
Fourth, Fifth, Eighth, and Fourteenth Amendmeights. Count Threesought an injunction
prohibiting WVDHHR from retaimg custody of the children. CouRive alleged negligent and
intentional infliction of emotional distress. It is clear that Judge Copenhaver intended the denial to
be without prejudice as these other claims because he did not reach their merits.

Therefore, IFIND that the plaintiff's Count Four (Bs precluded by Judge Copenhaver’s
earlier ruling that she is not a part of tA#sonclass.

E. Count Five (A): The West Virginia Alriand Neglect Statute Unconstitutional

and/or Unconstitutional as Applied

The plaintiff alleges that West Virginia’s predure for abuse and neglect in Chapter 49 of
the West Virginia Code and Rules of Aplpee Procedure is unconstitutional and/or
unconstitutional as applied to Heecause it creates a substantisi of error and no meaningful
review. (Am. Compl. [Docket 18], 4t86). The plaintiff notes that pnts have a liberty interest in
raising their children and therefore must receilitee process when their parental rights are
terminated. The test for determining what prodestue balances: “the private interests affected
by the proceeding, the risk of ermreated by the state’s chosengqadure, and the countervailing
government interest supporting usfethe challenged procedureld( at 11 83-85). The plaintiff
alleges that “West Virginia Cod®49-6-1 et seq. fails to requickear and convincing evidence of
unfitness at the time of terminatioof parental rights as required t8antosky v. Kramer,

Commissioner, Ulster County Department of Social Serviss U.S. 745 (1982).'ld. at T 87).
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The plaintiff argues that the only basis for thetestcourt finding her chitén were neglected was
her admission in court that she had missed a ratton due to her inability to pay for a missed
appointment. Ifl. at  89). The plaintiff contends that the court failed to find that a missed
vaccination “constituted abuse and neglectdgar and convincing evidence or any other
standard,” and that “[w]hether apt any particular act of a pateneets the requirements of abuse
and neglect is a legal determination to be madadygourt not the parent particularly a parent who
is under duress due to the removal of her children by the statedt ({[f 90, 94). The plaintiff
objects to the fact that “no evidemwas presented that the childfsted any harm or was likely to
suffer from the missed vaccinationlti(at  93). Finally, the terminati of her parental rights in
November 2010 was made withoutydinding of unfitness, or i& finding of unfitness was made,
it was based solely on Underwood’s admission instéadjudicial determination that the missed
vaccination constitutedbuse and neglectd( at 11 95-96).

The plaintiff has alleged several other dedewith the West Virginia abuse and neglect
procedures, yet none of those were mentioineder amended complaint in Count Five (A)
[Docket 18]. For example, in her memorandum supporting her motion for summary judgment, the
plaintiff complains of the lack of a pre-removwttification and/or heang and cites extensively
from Gibson ([Docket 93], at 13-19). Further, mer supplemental memorandum for summary
judgment, the plaintiff argues that “[wlhethe WVSCA has found #t the court or the
Department can differentiate beten legal and physical custody anésuhis to justify lack of
due process, the statute is constitutionally insifitin that it fails to put parents on notice of this
distinction and the consequenadssuch distinction such as the finding by the WVSCA in this

case.” ([Docket 140], at 19). Not only does this notegppo allege a violation of a specific part of
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the Constitution, but also it is not mentioned in the plaintiffs amended complaint, nor has the
plaintiff attempted to amend heomplaint after SCAWYV issued itkecision. Because these issues
were not discussed in the amended complaint esopa facial or as-applied challenge to the
statute, | will not considethem on summary judgmer. Walk at Broadlands Homeowner’s
Ass’n, Inc. v. OpenBand at Broadlands, LLZ13 F.3d 175, 184 (4th Ci2013) (It is
well-established that parties cannot amend tenplaints through briefing or oral advocacy.”);

see also Anderson v. Donahda#99 F.3d 989, 997-98 (7th Ci2012) (noting that briefs for
summary judgment cannot amend the complanen if those facts artechnically in the
complaint, because they were contained in amathwent and did not give the defendant fair notice

of the claims alleged they are not asserted).

“An as-applied challenge attactse constitutionality of a statute ‘based on a developed
factual record and the applicatioha statute t@ specific person.’Doe v. Va. Dep’t of State
Police No. 11-1841, 2013 WL 1496937, at *10 (4th Cir. April 12, 2013) (qudRichmond Med.
Ctr. for Women v. Herrings70 F.3d 165, 172 (4th Cir. 2009)). “Bgntrast, a litigat asserting a
facial challenge contends that a statweagts operates in an unconstitutional manniek.{citing
Wash. State Grange v. Wash. State Republican P&®/U.S. 442, 449 (2008)). To succeed on a
facial challenge, the litigant must “establish thatset of circumstances exists under which the
Act would be valid.”United States v. Salernd81 U.S. 739, 745 (1987).

The defendants first argue that the court sthatistain from ruling othe merits of this
claim because “[i]ssues of comiand federalism demand that whex Plaintiff has an adequate
remedy at law to raise constitutional challengesmduai state action, federal courts should abstain

from deciding those issues.” (Def. WVDHHR’s MeBupp. Mot. Summ. J. [Docket 72], at 13).

22



The defendants argue that becausepaintiff could have raisedeir federal claims in the state
proceeding, “abstention and dismissal of the fdd#aams in this lawsuit are appropriateld (at
14). The defendants rely chiefly ddoore v. Sims442 U.S. 415 (1979) for their abstention
argument.

Moorewas an application of oungerabstention, which has a three-part test in the Fourth
Circuit: “(1) there is amngoing state judicial pceeding, (2) the proceeding implicates important
state interests, and (3) therears adequate opportunity to presdrd federal claims in the state
proceeding.”"Emp’rs Res. Mgmt. Co., Inc. v. Shanné®, F.3d 1126, 1134 (4th Cir. 1995).
Additionally, “[a]bstentionfrom the exercise of federal juristian is the exception, not the rule.”
Colorado River Water Conservation Dist. v. United Stat@d4, U.S. 800, 813 (1976). Abstention
is “an extraordinary and narrow exception t@ tluty of a District Court to adjudicate a
controversy properly before itCnty. of Allegheny v. Frank Mashuda .C860 U.S. 185, 188
(1959).

Here, the state court proceeding is no longadp®y. The West Virgilm Supreme Court of
Appeals has rendered their decision, and the deféndessert the plaifitidid not appeal that
decision.See Dostert v. Neely98 F. Supp. 1144, 1151-52 (S.D. W. Va. 1980) (finding that
Younger abstention is applicable until the state@edings are final, and that “such finality will
not be achieved until review in thinited States Supreme Court eithas been concluded or is no
longer possible.”). The extent to which absimm might have been warranted prior to the
expiration of the plaintiff's time to appealdfSCAWV’s September 2011 decision to the United
States Supreme Court is a moot question. Coamiti/federalism can be served by giving the state

court’s decision proper preclusiviext under West Virginia law.
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The defendants have also argtieat the plaintiff's claim fail®n its merits. They point out
that although the plaintiff's complaint mention® tantire procedures in Chapter 49 of the West
Virginia Code and Rules of Apjlate Procedure, the only specificoblem argued is that it does
not require clear and comging evidence of unfitness at the éiraf termination, in violation of
Santosky v. Kramed55 U.S. 745 (1982). The defendants argue that by its very text, West Virginia
Code 49-6-2(c) does, however, reggiclear and convincing evidence:

(c) In any proceeding pursuant to the provisions of this article, the
party or parties having... parental rights ... shall be afforded a
meaningful opportunity to be heard . . The petition shall not be
taken as confessed. A transcriptrecording shall be made of all
proceedings unless waived by all parties to the proceeding. The
rules of evidence shall apply. Where relevant, the court shall
consider the efforts of the stadepartment to remedy the alleged
circumstancesAt the conclusion of the hearing, the court shall
make a determination based upon the evidence and shall make
findings of fact and conclusions lafv as to whether such child is
abused or neglectezhd, if applicable, whier the parent, guardian,

or custodian is a battered pareait,of which shall be incorporated
into the order of the courfThe findings must be based upon
conditions existing at the time ogtfiling of the petition and proven

by clear and convincing proof

(emphasis added). Therefore, the defendantsealgustatute is constitutional on its face.

The plaintiff makes only one argument relatindghe facial constitutionality of the “clear
and convincing” evidence provision. She allegesalthbugh the statute does say it requires clear
and convincing evidence, this provision can be waived. She bases this on the face that SCAWV
“refused to even address the fadwf the circuit court to makie findings required in W.Va.
Code § 49-6-2(c) and that the missed vadmnaconstituted neglect by clear and convincing
evidence.” (Pl.'s Resp. Opp. Defs.” Supplememtimt. Summ. J. [Docket 146], at 11). This
argument, however, goes to whether the statutenstitutional as applied, as the statute itself

does not make the clear and convigcevidence standard waivable.
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| FIND that the statute is constitutional on fiése, as it requireslear and convincing
evidence to support a finding that a childasused or neglected, in accordance \Bi#mtosky v.
Kramer, 455 U.S. 745 (1982).

The defendants then argue the statutemstitutional asapplied to Underwood. At the
August 14, 2009 hearing concerning the third amended petition, the plaintiff waived her right to a
contested adjudication hearing and admitted to the medical neglect allegation in the third amended
petition. The court notednderwood’s waiver of her right @ contested adjudication, and then
found based on her admission that the children wegdected. The defendants allege that the
statute requires clear and camsing evidence but “does not sggcany particular manner or
mode of testimony or evidence by iasth the [DHHR] is obligated tmeet this burden.” Syl. pt. 1,

In the Interest of S.C168 W. Va. 366 (1981). Adicial admission meets the burden of proof, and
therefore the process as applied to Unded did violate her duprocess rights.

Here, the plaintiff's earlier argument about the lack of clear and convincing evidence is
relevant. The plaintiff argues:

WVDHHR misapprehends the issugis not whether or not Ms.
Underwood honestly answered that she missed a vaccination as the
petition alleged but whether or not the court found, by clear and
convincing evidence that this al@Ms. Underwood an unfit parent.
The burden of that finding is dhe court not on Ms. Underwood.
Even if Ms. Underwood had required the Department to prove that
she missed the vaccination the court would still have been required

to make a finding that this constituted clear and convincing evidence
that she was an unfit parent. Thud at no time made that finding.

([Docket 124], at 16). The plaintifiotes that the statute defines adtected child” to be a child
“[w]hose physical or mental healthhgrmed or threatened by a presrefusal, failure or inability
of the child’s parent . . . to supply the child wigcessary . . . medical care . . . when such refusal,

failure or inability is not due priarily to a lack of financial mearm the part of the parent . . . .”
25



W. Va. Code § 49-1-3(11)(A)(i)The plaintiff contends thatvVDHHR “did not introduce any
evidence that Ms. Underwood intentionally missexvtaiccinations or that the missed vaccination
was not due to her inability to pay the doct¢Pl.’'s Resp. Opp. Defs.” Supplemental Mot. Summ.
J. [Docket 146], at 9). The plaintiff believes ttwurt could not find the ¢ldren to be neglected
based on clear and convincing evidence because no evidence was provided on all elements of
medical neglect.

The fatal defect with this argument is tlitaignores what was actually said during the
August 14, 2009 hearing. To understémaav the plaintiff's argument fis, | will first review the
relevant portion of the transcript:

THE COURT: Ms. Dalby, are you ready to proceed?

MS. DALBY: Your Honor, my clieris willing to admit to the
medical neglect, the new allegation that’s in here and ask for an
improvement period . . .

THE COURT: [To Ms. D#by] [Y]our client’'s prepared to admit
essentially medical neglect with respect to the third amended
petition or not?

MS. DALBY: Yes, Your Honor.

THE COURT: Okay. Why donyou go ahead with that?

MS. DALBY: And you’ve now had anpportunity today, in the last
few minutes, to look at the weamended allegation number 20, is
that correct?

MS. UNDERWOOD: Yes.

MS. DALBY: And that sgs that the respondeparents jointly and
severally failed to keep the ctifen’s immunizations current; and
that failure constitutes medical neglect. Do you understand that?
MS. UNDERWOOD: Yes.

MS. DALBY: Okay. And you're readyoday to admit that you did
fail to keep all the immunizains current, is that correct?

MS. UNDERWOOD: Yes.

MS. DALBY: And would you want to tell the Court why you didn’t
keep the immunizations curresd charged in the petition?

MS. UNDERWOOD: Because we aelly lost our home, our car,
pretty much everything we had. Were living in a hotel room; and
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they tried to charge me for assed appointment; so | couldn’t bring
my kids back until | paid at least half that off; and | still can't.

MS. DALBY: And you understand thgbu have the right to make
the Department put on evidencerdneand have a full evidentiary
hearing at which you could crossasmine their witnesses; and bring
your own witnesses and be reprdsédrby counsel, is that correct?
MS. UNDERWOQOD: Yes.

MS. DALBY: You want to waive that?

MS. UNDERWOQOD: Yes.

MS. DALBY: You want . . . you will be making a written

admission. . . or a motion for an improvement period, is that correct?
MS. UNDERWOOD: Yes.

([Docket 149-2], at 74, 78, 79-8I)he court’s finding that the cldilen were neglected was based
on the combination of Underwood’'s waivef a hearing and lmeadmission. Underwood
specificallywaivedher due process right to make WVDRHbrove medical neglect by clear and
convincing evidence, and then she admitted tagraph 20 of the third amended petition, which
alleged medical neglect. A judal admission clearly meets thkear and convincing evidentiary
standard. WVDHHR did not introduce evidence that Underwood failed to vaccinate her children
for some reason other than a lack of finahoiaans because Underwood did not assert her due
process rights in this hearing, and tienself provided the necessary admission.

Therefore| FIND that there is no genuine issue of material fact that the West Virginia
abuse and neglect statute was cautsbinal as applied to Underwood.

F. Count Five (B): Negligent, maliciousfliction of enotional distress

The plaintiff's final count is for the negligent, malicious infliction of emotional distress.
The plaintiff alleges the defendanwere negligent, wanton, aneckless in taking and retaining
custody of the children without neent, prior judicial authorizian, or imminent danger. The
plaintiff further alleges the defendants weregligent, wanton, and reckless by taking and
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retaining custody of C.H.1 ar@.H.2 after the July 20, 200®&ring, where Underwood alleges
“the court had determined there was no immirdariger and had returndide children” to the
plaintiff. (Am. Compl. [Docket 18], at T 99). €hplaintiff alleges thelefendants were further
negligent, wanton, and reckless by retaining astd the children and consenting to the adoption

of the children, in light of the circuit cats May 3, 2011 order thdbound Underwood received
both legal and physical custody on July 27, 20@P &t 11 100-101). Against defendants Bradley,
Castleman, Oliver, and Nicewarndre plaintiff alleges they wemegligent, wanton and reckless

in failing to supervise Carper in her actions oly 27, 2009. The plaintiff alleges that as a result of
this negligence, she has suffered “loss of enjoyment of life, loss of care custody and
companionship of her children, emotionalstdess, depression,nxdety, embarrassment,
humiliation, and pain and suffering, stigma to her reputation, and physical injury all resulting in
conscious pain and sufferingld( at 104). The plaintiff seeks mi@ges not to exceed one million
dollars. (d. at 105).

The facts necessary to this claim are clebdrred by SCAWV’s decision that WVDHHR
followed the West Virginia abuse and neglectigtatind retained legal custody from July 20, 2009
on. Based on West Virginia’s fofactor test for issue preclusiork-IND that the defendants had
legal custody on July 27, 2009 andntinued to have legal casly from then on. Therefore,
without some other source of improper behawiog, defendants cannot be held liable under tort
for legally removing the children from Undepad’s physical custody on July 27, 2009 and for
retaining custody of them after May 3, 2011. TheneeHzeen no negligeacts by the defendants,

according to the preclusive faastablished by SCAWV'’s decision.
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Therefore, IFIND that there is no genuine issue of mialefact relating to this claim, and
award judgment to the defendants.
V.  Conclusion
The defendants motions [Dockets 64, 67, 69, 71]|GRANTED, and the plaintiff's

motions [Dockets 92, 139] aBENIED.

ENTER: May 28, 2013
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