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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

JORDAN ESKRIDGE.,

Plaintiffs,
V. CIVIL ACTION NO. 2:11-cv-00615
PACIFIC CYCLE, INC,, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the court are the Defendénh Teng Industry Co., Ltd’'s Motion to
Dismiss Pursuant to Fed. R. Civ. P. 12(b)(2d¢ket 27] and the Plaintiff’'s Motion to Compel
Discovery from Defendant Kun Tg Industry Co., Ltd. [Docket 50]For the reasons discussed
below, the Motion to Dismiss BGRANTED and the Motion to Compel DiscoveryDd&ENIED.

l. Background

On or about September 15, 2005, the plHjnlordan Eskridge, was riding a Mongoose
XR100 bicycle in Hinton, West Virginia. As hede over a speed bump, the front wheel
separated from the front forks. iShallegedly caused the plaintiff to fall to the ground, and as a
result he suffered physical imjgs. Kun Teng Industry Co., dit (“Kun Teng”) is a Taiwanese
corporation that manufactured the Quandakielease hub part on Eskridge’s bike.

The plaintiff filed his complaint in the Cinit Court of Kanawha County, West Virginia

on July 15, 2011. The named defendants wawfie Cycle, Inc., Kun Teng, and Wal-Mart
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Stores, Ind. The complaint contains three counts $trict liability, nedigence, and breach of
warranty. On November 29, 2011, the court derled plaintiffs motion to remand the suit
based on untimely removal [Docket 30]. The defendant Kun Teng has filed a motion to dismiss
for lack of personal jurisdiction. The plaintiffsgonded, and there was no reply. Therefore, this
motion is now ripe.
. Per sonal Jurisdiction
a. Legal Standard

“When a defendant moves to dismiss for lawk personal jurisdiction, the plaintiff
ultimately bears the burden of proving to thetdict court judge the existence of jurisdiction
over the defendant by a preponderance of the evidemtnmw Wellington Fin. Corp. v. Flagship
Resort Dev. Corp.416 F.3d 290, 294 (4th Cir. 2005). tBwhen the court addresses the
jurisdictional questiondn the basis only of motion papessipporting legal memoranda and the
relevant allegations of a compig the burden on the plaintiff is simply to make a prima facie
showing of a sufficient jurigdtional basis to survive the jurisdictional challenged. (citing
Combs v. BakkeiB86 F.2d 673, 676 (4th Cir. 1989)). “Under such circumstances, courts ‘must
construe all relevant pleading allegations in the light most favorable to the plaintiff, assume
credibility, and draw the most favorable irdaces for the existern of jurisdiction.” Id.

For a district court to validlyassert personal jurisdiction @va non-resident defendant,
two conditions must be satisfied. First, aestaing-arm statute must authorize jurisdiction over
the non-resident defendant. Second, the coaxéscise of personal jurisdiction over the non-
resident defendant must “comport with the Due Process Clalse€ Celotex Corp.124 F.3d
619, 627 (4th Cir. 1997)Mylan Lab., Inc. v. Akzo, N.V2 F.3d 56, 59-60 (4th Cir. 1993).

“Because the West Virginia long-arstatute is coextensive with tifidl reach of due process, it

! By court order [Docket 7], Wal-Mart StoressEal P was substituted foval-Mart Stores, Inc.
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IS unnecessary in this case to go through rtbemal two-step formula for determining the
existence of personal jurisdiction.Celotex 124 F.3d at 627-28 (internal citations omitted).
Consequently, the statutory inquiry merges with constitutional inquiry, and the court must
determine whether exercising personal jurisdicogar the defendant ionsistent with the Due
Process ClausésSee id

“A court’'s exercise of persohgurisdiction over a non-resia¢ defendant is consistent
with the Due Process Clause if the defendant has sufficient ‘minimum contacts’ with the forum
such that requiring the defendant to defend isrests in the forum does not ‘offend traditional
notions of fair play and substantial justice.lh re Celotex 124 F.3d 619 at 628 (quotirgt’l
Shoe Co. v. Washingto826 U.S. 310, 316 (1945)). Therecamwo approaches to finding
jurisdiction over persons outsidlee state’s borders: spaciind general jurisdictionALS Scan,
Inc. v. Digital Serv. Consultants, In@293 F.3d 707, 711 (4th Cir. 2002). If the suit does not
arise out of the defendant’s contacts with shete, the defendant must have “continuous and
systematic” contacts with the stab confer general jurisdictiorid. at 712. On the other hand,
if the defendant’s contact with the state is thedasihe suit, then specific jurisdiction applies.
Id. The Fourth Circuit applies a three-part test to determine whether specific jurisdiction exists:
“(1) the extent to which the defendant purpoBefavailed itself of the privilege of conducting
activities in the State; (2) whethtbre plaintiff's claims arise out dhose activities directed at the
State; and (3) whether the exercise of personal jurisdiction would be constitutionally
reasonable.” Mitrano v. Hawes377 F.3d 402, 407 (4th Cir. 2004). The “touchstone” of the
specific jurisdiction analysis is whether thefatelant “engaged in some activity purposefully
directed toward the forum stateli re Celotex124 F.3d at 628 (interhquotations omitted).

One variant of specific jurisdictios the “stream of commerce” theoryiasystems, Inc.



v. EBM-Papst St. Georgen GMBH & Co., K&!16 F.3d 589, 597 (8th Cir. 2011). The stream of
commerce theory finds its origin in the U.S. Supreme Court dedSiomd-Wide Volkswagen
Corp. v. Woodsagn444 U.S. 286 (1980). IWorld-Wide Volkswagerthe Court held that an
Oklahoma court could not, consistent with iiee Process Clause, egise jurisdiction over a
nonresident automobile retailer and distributor “when the defendants’ only connection with
Oklahoma is the fact that an automobile sold in New York to New York residents became
involved in an accident in Oklahomald. at 287, 291. The Court reased that foreseeability
that a product could cause injury in a state alsniasufficient to confer personal jurisdiction.
Id. at 297. However, the Court explained thfflhe forum State dog not exceed its powers
under the Due Process Clause dsserts personal jurisdiction ovgecorporation that delivers its
products into the stream of monerce with the expectation that they will be purchased by
consumers in the forum Stateld. at 297-98.

In Asahi Metal Industry Co. v. Superior Court of California, Solano Co(iAgaht),
480 U.S. 102 (1987), the U.S. Supreme Casstied a fractured decision outlining competing
versions of the stream of commerce theoAsahiarose out of a motoycle accident, and the
driver of the motorcycle file suit against Cheng Shin Rulbb@dustrial Co., Ltd. (“Cheng
Shin”), the Taiwanese manufacturof the motorcycle tubeld. at 106. Cheng Shin filed a
cross-complaint against Asahi Metal Industry Césg@hi”), the manufacturer of the tube’s valve
assembly. Id. After the plaintiff's claim against Cheng Shin settled, only Cheng Shin’s
complaint against Asahi remainedld. The Justices unanimously held that exercising
jurisdiction over Asahwould offend “traditional nabns of fair play andubstantial justice,” but
the Justices disagreed on whether Asahidudficient minimum contacts with the forunid. at

113-14. Justice O’Connor, writing for herself andeth other Justices, asserted that “[tlhe



placement of a product into the stream of commevdlput more, is not an act of the defendant
purposefully directed toward the forum Statdd. at 112. Instead, there must be “an action of
the defendant purposefully directed toward the forum Stale."at 112. (citingBurger King
Corp. v. Rudzewica71 U.S. 462, 475 (1985)). Jiee O’'Connor then explained:

Additional conduct of the defendant may indicate an intent or purpose to serve the

market in the forum State, for examptiesigning the produdor the market in

the forum State, advertising in therdon State, establishing channels for

providing regular advice to customers ihe forum State, or marketing the

product through a distributorhe has agreed to serve the sales agent in the

forum State. But a defendant's awarené¢hat the stream of commerce may or

will sweep the product into the forum State does not convert the mere act of

placing the product into the stream into an act purptgeadirected toward the

forum State.

Id. Applying this reasoning to Asahi, Justi O'Connor found that exercising personal
jurisdiction over the companyauld violate due process because there was no evidence of any
action by Asahi to purposefully avail itself of the California markét.at 112-13.

In contrast, Justice Brennan, also joinedthrge Justices, stated that he saw “no need”
for a showing of additional conduct directed towtrd forum when the defendant is aware that
the stream of commerce may or will “sep the product into the forum Statdd. at 116-17.
Justice Brennan defined the stream of commercastinpredictable currents or eddies” but as
“the regular and anticipated flowf products from manufacture tlistribution to retail sale.d.
at 117. Justice Brenndound that the facts isahi were sufficient to establish minimum
contacts because Asahi was “agvaf the distribution system'gperation, and it knew that it
would benefit economically from the sale i@alifornia of produts incorporating its
components.”ld. at 121. Justice Stevens, writing sggaly and joined by Justices White and

Blackmun, first stated that theaxination of minimum contacts wainnecessary in light of the

Court’s determination that exercise of jurigdio over Asahi would be unreasonable and unfair.



Id. at 121. Justice Stevens also criticized thegfityrfor assuming that a clear line can be drawn
between awareness that a part will reach thenfiostate and purposeful availment of the forum
market. According to Justice Stevens, whethrenot Asahi’s conduct constituted purposeful
availment required an examination of the umk, value, and hazardous character of the
products.ld. at 122.

The Supreme Court returned to theeain of commerce theory last yearJinMcintyre
Machinery, Ltd. v. Nicastro131 S. Ct. 2780 (2011). Mcintyre Machirery, Ltd. (“J.
Mclintyre”) is an English corpot@n. It contracted with amdependent U.S. company to sell its
machines in the United Statedd. at 2786. No more than four machines ended up in New
Jersey’ Id. Robert Nicastro filed suih New Jersey state court after he injured his hand while
using one of J. Mcintyre’s machinekl. The Supreme Court reversed the New Jersey Supreme
Court, which held that due process permitiieel exercise jurisdiction over J. Mcintyréd. at
2785. Justice Kennedy, writing for Chief JuostiRoberts and Justices Scalia and Thomas,
explained that when a defendatéices its goods in the streamcoimmerce and they are sold to
a person in the forum state, “[tjhe principauiry . . . is whether # defendant’s activities
manifest an intention to subnd the power of a sovereignld. at 2788. In other words, “[t]he
defendant’s transmission of goods permits ther@se of jurisdiction only where the defendant
can be said to have targeted the forum: ashargérule, it is not enoughat the defendant might
have predicted that its goodsll reach the forum state.”ld. Applying this principle, Justice
Kennedy recognized that Nicintyre directed markeng and sales at the U.S. market, but it did
not purposefully avail itself of the New Jersey marKet.at 2790. Consequently, he concluded
that exercise of pesgal jurisdiction would \alate due procesdd. at 2791.

Justices Breyer and Alito concurred in fodgment. Justice Breyer noted that none of

2 The Court also notes that the record suggesly one machine ended up in New Jerddy.
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the Court's precedents found that a single,atsnl sale of a good in the forum state was
constitutionally sufficient t@onfer personal jurisdictionld. at 2792. In this instance, there was
no regular course of sales to New Jersey, pdaaty a finding of jurisgttion even under Justice
Brennan’s stream of commerce theongl. Therefore, Justice Breyer concluded that the case
could be decided based on prematdand without “making brogaoronouncements that refashion
basic jurisdictional rules.’ld. at 2793.

In their dissent, Justices Ginsburg,t@oayor, and Kagan took a more expansive
approach to the due process requirementstierexercise of personal jurisdiction. Justice
Ginsburg first criticized the platity, stating that, ‘he plurality’s notionthat consent is the
animating concept draws no support froontrolling decisions of this Court.”Id. at 2799.
Instead, “[tlhe modern approach to jurisdiction oeerporations and other legal entities, ushered
in by International Shoggave prime place to reason and fairnedd.”at 2800. In this instance,
J. Mcintyre availed itself of the U.S. market oatvide, “not as a market in a single State or a
discrete collection of States.ld. at 2801. This suit islistinguishable fromAsahj Justice
Ginsburg explained, because Asahilike J. Mclintyre, did not seekut customers in the United
States or engage distributdis promote its products in thénited States. In addition, Asahi
manufactured component-parts, it little control ower the final destinaon of the products;
Mclntyre, in contrast, 4d finished products.” Id. at 2803. Consequently, Justice Ginsburg
“would hold Mcintyre UK answerable in New Jeysfor the harm Nicastro suffered at his
workplace in that State using Mtyre’s shearing machine.ld. at 2804.

BecauseNicastrodid not produce a majority opiniomapting either Juste O’Connor’s
or Justice Brennan'’s stream of commerce theamg, given Justice Breyer’s reliance on current

Supreme Court precedent, péstahi Fourth Circuit case law remains bindin§ee Windsor v.



Spinner Indus. Co., Ltd--- F. Supp. 2d ---, 2011 WL 5005199, at *5 (D. Md. Dec. 15, 2011)
(“This Court . . . construedlcintyre as rejecting the foreseeability standard of personal
jurisdiction, but otherwise leaving the legahdscape untouched. TIi@ourt will therefore
return to this circuit's possahiprecedents to resolve this case.”) The Fourth Circuit addressed
the stream of commerce theoryliasnick v. Hollingsworth & Vose CA&5 F.3d 939 (4th Cir.
1994). InLesnick the court affirmed the district cdig grant of the defendant’'s motion to
dismiss for lack of personal jurisdictiotd. at 940. The plaintiffBeverly Lesnick, brought suit
after her husband died from lung cancéd. The defendant, Hollingsworth & Vose, was a
Massachusetts corporation that manufactured cigarette filtdrs.The complaint alleged that
Hollingsworth & Vose provided Lorillard, a garette manufacturer, ith approximately 10
million asbestos-containing filterdd. These filters were incorpoeat into Lorillard’s cigarettes
and distributed throughout the United Statkek.

The court provided a historicedview of personal jurisdian jurisprudence under states’
long-arm jurisdiction. Id. It reasoned thdnternational Shoeexpanded the notion of presence
but “the standard for imposingrjadiction over persons outside the state has remained one that
depends on a measure of the person’s activityhénstate coupled with ¢hconstraint that the
state’s exercise of suchwer would not offend traditiohanotions of fair play.” Id. at 942. The
court maintained thafsahi did not alter this principle—tJhe touchstone of the minimum
contacts analysis remains that an out-of-gtaetson have engaged ims® activity purposefully
directed toward the forum stateld. at 945. Thus, the court helldat the persorngurisdiction
test is whether:

(1) the defendant has creat@dubstantial connection tiee forum state by action

purposefully directedoward the forum state atherwise invoking the benefits

and protections of the laws of the stated (2) the exercisef jurisdiction based
on those minimum contacts would not offenaditional notions of fair play and



substantial justice, taking into account such factors as (a) the burden on the

defendant, (b) the interests of the forum state, (c) the plaintiff's interest in

obtaining relief, (d) the effieint resolution of controvaes as between states, and

(e) the shared interests of the several states in furthindamental substantive

social policies.

Id. at 945-46. Applying this tesd the facts, theaurt noted that Hollingsworth & Vose had no
presence in Maryland, was nogigtered to do business theradanade no marketing efforts in
the state. Id. at 946. Instead, Hollingsworth & Vosmanufactured a component part—a
cigarette filter. It maintained a ft supply arrangement with Lorillardd. It then shipped the
materials to Lorillard’s plantsn Kentucky and New Jerseyd. The court found “no affirmative
action by Hollingsworth & Vose rising to the level of purposeful availmerd.” Therefore, the
court concluded that the Maryland courtsuld not exercise pgonal jurisdiction over
Hollingsworth & Vose.Id.

In Estes v. Midwest Products, Intapplied the test set forth iresnickand held that the
court had jurisdiction over a defendant who siddfinished products—#atanks—directly to
retail chains including Wal-M#§ Target, Auto Zone, and Kmntar24 F. Supp. 2d 621 (S.D. W.
Va. 1998). The defendant iresnick | explained, was a componeparts manufacturer that
“relinquished’ its product into the stream of comroe, wherein a third pgrimade it a part of a
separate finished productherefore, it did not pposefully direct its actities toward the forum
state. Id. at 630. In contrast, the defendantdstesmanufactured a finished product, and its
“intent and purpose [were] compddy revealed in its decisioto sell throughnational retalil
chains.” Id. | reasoned that, “the defendant stamefd] its primary conduct with genuine
assurance that its activities gwid] render them liable to suih West Virginia. It is the

difference between shipment and setting adrifid. Consequently, | concluded that the

defendant’s sale of finished qutucts to national retailers that have stores in West Virginia



constituted a substantial connectito West Virginia that is pposefully directed toward West
Virginia. 1d.2
b. Discussion

To fulfill the first prong of theLesnicktest, the court mustrfd that Kun Teng created a
substantial connection to West Virginia “by actipurposefully directetbward the forum state
or otherwise invoking the benefits and mattons of the laws of the stateld. at 945. IFIND
that the first prong cannot be met in the instagpulie and accordingly th@aintiff has failed to
make gorima facieshowing of a sufficienjurisdictional basis.

The complaint recognizes that Kun Tengnist authorized to ddusiness in West
Virginia. It asserts, however, that “Kun fige Industry has conducted and continues to conduct
business in West Virginia, including Kanawha Cguiest Virginia.” (Compl. [Docket 1-1] at
11.) Kun Teng submitted an affidavit with isotion to dismiss by Ms. Liu Yu-Ti, Marketing
Manager for Kun Teng. The affidavit makes gaVeelevant assertion§l) Kun Teng does not
sell or ship its products to West Virginia; (un Teng has sold its products to J&B Importers,
Inc., located in Miami, Florida, and shippeasle products to Los Angeles, California; (3) Kun
Teng has never had an office oag# of business, or rentedawned property in West Virginia;

(4) Kun Teng has never solicited businessMast Virginia; (5) Kun Teng has not conducted

® The plurality decision ). Mclintyre states that “the defendant’s transmission of goods permits the exercise of
jurisdiction only where the defendant can be said to teaggeted the forum.” 131 &t. 2780 (2011). The U.S.
Supreme Court and Fourth Circuit have not had the opportinityly explore what factual scenarios amount to the
defendant “targeting” the forum. As seen in Betesdecision, | believe that a defendant may purposefully avail
itself of a state when a defendant sells its finished products to national or regional retailers thairésve at
number of states, including the forum state. In dostances, it may be unnecessary to demonstrate some added
state-specific conduct such as advergsthe product in the forum state or tailoring the product specifically to
comply with regulations of that state. By way of example, if a manufacturer produced its finished products in
Kentucky, sold its goods to Retailer-A, which only has stores in West Virginia, and Retailer-A picks up the goods at
a warehouse in Kentucky and transports them to West Virginia, | would undoubtedlydirile manufacturer has
created a substantial connectimnWest Virginia by purposefully directinits actions toward the state. | see no
reason to require a plaintiff to show any additional conduct directed at West Virginia when the manufattturer

the same product to Retailer-B, which has stores thataity the product in West Virginia, along with every other
state in the country.
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business in West Virginia; (6Jun Teng has never advertisedWest Virginia; (7) Kun Teng
does not have any representatives in WestiMaigwho provide financial, tax, or business
advice; (8) Kun Teng does not haaavebsite that has the purposalimécting sales to persons in
West Virginia; (9) Kun Teng does not havestdbution or sales agreements for products
intended to be sold in West Virginia; and (¥)n Teng has made no sales to any company in
West Virginia. (Aff. Supp. Mot. Bimiss [Docket 27-1], at 2-4.)

In response, the plaintiff highlights that thefendant’s affidavit does not state: (1) that
California is the only state &h Kun Teng ships its producte that are purchased by J&B
Importers, and (2) that J&B Importers is theyoimmhporter and distributoof Kun Teng products
in the United States. The plaintiff suggestattthere might be other importers in the United
States who distribute Kun Teng bicycle part¥he plaintiff also notes that J&B Importers
maintains a Mid-Atlantic office that serves swtincluding West Virginia. Therefore, “the
company which Kun Teng Industry admits isiarporter of Kun Teng Industry products, has a
regional location which specifically serves the State of West Virginia.” (Pl.’s Resp. Mot.
Dismiss [Docket 39], at 8.) The plaintiff represethtat it hired an investigator to search bicycle
dealers in West Virginighat buy from J&B Importers to deteine whether they carry Kun Teng
products. In addition, the plaintiff has serviederrogatories on Kun Teng to determine the
extent of its business conductadhe United States and West Virginia. Kun Teng responded to
these interrogatories, but the plaintiff claims ttiet responses are deficient. Accordingly, the
plaintiff has filed a motion to compel.

Although discovery under the Federal Rule€ofil Procedure is broad in scope, district
courts maintain discretion to reseldiscovery disputes before ther@arefirst of Md., Inc. v.

Carefirst Pregnancy Ctrs., Inc334 F.3d 390, 402 (4th Cir. 2002)fW]here a plaintiff's claim
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of personal jurisdiction appearshie both attenuated and based orelzlegations in the face of
specific denials made by defendants, the Court need not permit even limited discovery confined
to issues of personal juristien should it conclude that sudtiscovery will be a fishing
expedition.” Rich v. KIS Cal., In¢.121 F.R.D. 254, 259 (M.D.N.C. 1988).

In the instant suit, | find thatontinued jurisdictional diswery would amount to no more
than a fishing expedition. Although the defendaaffidavit contains sommconsistencies, it
denies all conduct that under Fourth Circuit precedcould be said to have targeted West
Virginia. In Lesnick the Fourth Circuit held that persénarisdiction could not be conferred
over Hollingsworth & Vose, even though there was pulie that it sold millions of its filters to
Lorillard, a U.S. cigarette manufacer, and Lorillard distributeddtcigarettes to stores in all
fifty states. Lesnick v. Hollingsworth & Vose C@®B5 F.3d 939 (4th Cir. 1994). Likewise, it
would be insufficient for the plaintiff to proveahKun Teng sold its bicje parts to companies,
and that these parts were incorpedainto bikes that were eventlyatold in West Virginia, even
if in large quantities. “Setting adrift” Kun Teng’'s partss not enough to show purposeful
conduct directed at West Virginia. MoreovEyn Teng has neither reaath out specifically to
West Virginia customers nor hassibld finished products to réfiers who operate stores in the
state. In sum, Kun Teng’s affivit and responses tbe interrogatories have eliminated any
possibility that its conduct is purposefully directesvard West Virginia such that it has created
a substantial connectiaonth the state.

Because the plaintiff in the instant dispu@nnot fulfill the first part of the personal
jurisdiction test, it is unnecessary to determiiieether the exercise @irisdiction would offend

traditional notions of fair play and substantial justidd. at 946. Consequently,DENY the
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plaintiffs Motion to Compel Discovery andsSRANT the defendant Kun Teng’s Motion to
Dismiss.

The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: March 27, 2012

Jgeph K. Goodwin,/Chief Judge
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