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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
VERNER FRED POE, JR,,
Raintiff,

V. CIVILACTION NO. 2:11-cv-00645

TOWN OF GILBERT, WEST VIRGINIA,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending is Defendant’s motion to dismisofRet 9.] Plaintiff responded to the motion
and Defendant filed its repfpocket 11, 13). For the reass that follow, the CouGRANTS
IN PART andDENIESIN PART Defendant’s motion to dismiss.

l. BACKGROUND

This dispute arises from a traffic stopnducted by two Gilbert, West Virginia police
officers, Officers R. Sipple and B. T. ToleRlaintiff did not name igher police officer as a
defendant. The sole defendanthe Town of Gilbert.

The following allegations are drawn from Plaintiff’'s Complaint and are construed in the
light most favorable to Plairfiti On October 30, 2009, Plaifffiaccompanied by his brother-in-
law, was driving his Chevroletuck on Route 80 in Gilbert, We%ftrginia. (Docket 1, 11 7, 9,
17.) Officers Sipple and Toler, presumably ipadrol car, pulled Plaintiff over and advised him
that one of his truck’s headlights was oud.,(110.)

In the course of the traffic stop, the o#frs learned that Pldiff's registration was

expired. (d., 1 10-11.) Consequently, the officessued Plaintiff a citation for the broken
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headlight as well as ¢hexpired registrationld., 11 11-12.) Officer Sipple instructed Plaintiff to
sign the citation andyccording to Plaintiff, hépolitely” refused. (d. § 13.) Officer Sipple told
Plaintiff that if he continued to refuse he would be taken to j&il.) (Plaintiff again “politely”
refused to sign the citation.d(, I 14.) Officer Sipple theallegedly opened Plaintiff’'s door,
grabbed his right leg, and thensiased by Officer Toler, tried tpull Plaintiff out of the truck.
(Id.)) To protect himself from injury, Plaintiff clung to the steering wheabnduct which
allegedly enraged the police officers and caubedn to pull harder on Plaintiff's legdd(, 1
15.) Fearing further injury, PHatiff got out of his truck. I¢l., { 16.) The officers allegedly
threatened Plaintiff with pepper spray and €Hfi Toler violently pushe Plaintiff against his
truck while Officer Sipplehandcuffed Plaintiff and placed him under arres$tl.) (The officers
took Plaintiff to the Gilbert patie station and kept him seatedairchair and tightly handcuffed
for two hours. Id., T 18.) The officers Egedly ignored Plaintif§ requests to loosen the
handcuffs despite evidence that the cuffs were cutting into Plaintiff's wrists y (L9, 20.)

The officers charged Plaintiff imagistrate court with six crimes including failure to sign
the citation and battery on a police officetd.({ 21.) The magistrate immediately dismissed
the failure to sign citation chargs the grounds that no law required a person to sign a citation.
(Id., 1 22.) All othercharges were dismissed with pregalwhen Officers Sipple and Toler and
the prosecuting attorney failéol appear for the trial.ld., 1 24.)

Il LEGAL STANDARDS

Pursuant to Federal Rule of Civil Procesl@(a)(2), a complaint must contain “a short

and plain statement of the claim showing thatpleader is entitled to relief.” Allegations “must

be simple, concise, and direct” and “no technicah is required.” Fed. R. Civ. P. 8(d)(1).



A motion to dismiss for failuréo state a claim upon which refimay be granted tests the
legal sufficiency of a civil complaint. Fed. Riv. P. 12(b)(6). While “the requirements for
pleading a proper complaint are substantialipeal at assuring that éhdefendant be given
adequate notice of the nature of a claim beingeragainst him, they also provide criteria for
defining issues for trial &h for early disposition ofinappropriate complaints.Francis v.
Giacomelli 588 F.3d 186, 192 (4th Cir. 200@Jting 5 Charles Alan Wght & Arthur R. Miller,
Federal Practice and Procedurg 1202 (3d ed. 2004)).

“To survive a motion to dismiss, a compkamust contain sufficient factual matter,
accepted as true, ‘to state a claim teefdhat is plausible on its face.’ Ashcroft v. Igbal 556
U.S. 662, 678 (2009) (quotingell Atlantic Corp. v. Twombjy550 U.S. 544, 570 (2007)). A
court decides whether this standard is met Ipasging the legal conclusions from the factual
allegations, assuming the truth of only the factual allegations, and then determining whether
those allegations allow the couto reasonably infer that “theefendant is liable for the
misconduct alleged.'ld. In other words, the factual allagms (taken as true) must “permit the
court to infer more than thenere possibilityof misconduct.”ld. A plaintiff's “[flactual
allegations must be enough to raise a rightretiief above the speculative level,” thereby
“nudg[ing] [the] claims across the lifleom conceivable to plausible. Twombly 550 U.S. at
555, 570. “The plausibility standard requireplaintiff to demonstrate more than ‘a sheer
possibility that a defendant hagedt unlawfully’ . . . [i]t requires th plaintiff to articulate facts,
when accepted as true, to ‘state a claim to reiigfis plausible on its face. Francis 588 F. 3d
at 193 (quotingr'wombly,550 U.S. at 570). While a court muastcept the material facts alleged
in the complaint as truegdwards v. City of Goldsbordl78 F.3d 231, 244 (4th Cir. 1999),

statements of bare legal conclusions “are ewtitted to the assumption of truth” and are



insufficient to state a claimgbal, 556 U.S. at 679. While Rulg does not require “detailed
factual allegations,” a plaintiff must still @vide “more than labels and conclusions, and a
formulaic recitation of the elementd a cause of action will not doTwombly 550 U.S. at 555
(citation omitted). Facts pled that are “mgrebnsistent with” liability are not sufficientigbal

at 678 (quotingf'wombly 550 U.S. at 557). “Threadbare relstaf the elements of a cause of
action, supported by mere conclusory statemelutsiot suffice” because courts are not bound to
accept as true a legal conclusiaruched as a factual allegatiofd. (internal quotation marks
omitted); see also Nemet Chevrolet, Ltd. v. Consumeraffairs.com,38t.F.3d 250, 256 (4th
Cir. 2009). “[Dletermining whether a complaintitgs a plausible clains context-specific,
requiring the reviewing court to dramwm its experience and common sende.”

The question of whether a complaint is legally sufficient is measured by whether it meets
the standards for a pleading stitin Rule 8 (providing gen& rules of pkading), Rule 9
(providing rules for pleading special matterRule 10 (specifying pleading form), Rule 11
(requiring the signing o& pleading and statinigs significance), and Re 12(b)(6) (requiring
that a complaint state a claim upehich relief can be grantedfrancis 588 F.3d at 192.

In reviewing the sufficiency of a complaiatcourt is generally limited to the allegations
stated in the complaint, but may properly coasitiocuments incorporated into the complaint
by reference, and matters of which a court may padlieial notice,” or sources “whose accuracy
cannot reasonably be questioned<atyle v. Penn Nat| Gaming, Inc637 F.3d 462, 466 {4

Cir. 2011) (citation omitted).



Il DISCUSSION

A. Plaintiff's Allegations

In his Complaint, Plaintiff generally allegéisat this action is “brought pursuant to 42
U.S.C. 88 1983 and 1988, the Fourth and temmth Amendments to the United States
Constitution, and under state law of the State oktWkarginia.” (Docket 1, 1 1.) He broadly
states that Defendantolated his right to

substantive due process to life and lipemhd committed acts against the plaintiff

that constitute unnecessary and unreasenabé of force, false arrest/unlawful

detention, and abuse of procea$jn violation of the Fist, Fourth and Fourteenth

Amendments to the Constitution of the United States and 42 § [sic] U.S.C. §

1981, 1983, 1985, 1986 and 1988.
(Id., T 2.) Additiondly, the Complaint generally allegebat Defendant “by and through its
agents and employees” and “as tbsult of customs, plans or paés of the defendant” is liable
under state law under various legal theoriesltiding malicious prosecution, abuse of process,
negligent and intentional infliction of ermonal distress, and assault and batterygl’) ( Plaintiff

alleges eight specific counts, each incorporating by reference all preceding allegations:

e “Count I—Constitutional Violations-Excessive and Unreasonable Use of
Force™;

e “Count [—Constitutional Violations—Unlawful Detainment—False Arrest”;

e “Count lll—Constitutional Violations—Negligent Hiring—Failure to Trair—
Failure to Supervise”;

e “Count IV—State Law Claims”;

e “Count \\—Intentional of [sic] Negligent Infliton of Emotional Distress/Tort of
Outrage”;

e “Count VI—Count VI—Negligence”;

e “Count VIl—Intentional Infliction of Emotional Distress”; and



e “Count VIII"*.

(Docket 1 at 6-12.)

In his prayer for relief, Platiff requests an award of damagénterest, attorney’s fees
and costs, and injunctive reliefld(at 12-13.)

B. The Parties’ Arguments

Defendant contends that Plaifis § 1983 claims fail because

the Defendants [sic] are entitled to fiked immunity for the discretionary

functions and acts made withime scope of their [sic] goloyment, as well as any

and all alleged violations of Plaintiff’soastitutional rights. Therefore, the Town

of Gilbert is not liable to Plaintifbecause Officers Sipple and Toler did not

engage in any activities whiavere ‘clearly unlawful.’
(Docket 10 at 4.) Defendantminues his argument citing wedktablished qualified immunity
case law. Defendant concedes that Plaintif wat required by law to sign the citation and that
Officer Sipple’s insistence that Pl4iih sign the citation was a mistakeld(at 6.) Defendant
contends, however, that Officer Sipple’s mistake falls within the “bad guesses in a gray areas”
exception to § 1983 liability. Id.) Defendant further argues tHafaintiff's refusal to obey an
instruction that Officer Sipple reasably believed was lawful gavie officers grounds to arrest
Plaintiff. (Id.)

Plaintiff responds that “[i]t is certainly cle#lrat the defendant has the right to assert the
Doctrine of Qualified Immunity omehalf of its officers to bar i action.” (Docket 11 at 4.)
Plaintiff maintains, however, that qualified immty is not absolute and the allegations

contained in the Complaint adequately show Defendant is not entitleid qualified immunity.

(Docket 11 at 6-9.)

1 Count VIl is not a cause aftion but rather a stipulation tHalaintiff agrees to not seek
recovery beyond the limits of Defendant’s insurance coverage. (Docket 1 at 12.)
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C. Analysis
1. Counts | and H—8 1983 Excessive Force and False Arrest Claims

The Court construes Counts | through IlickEms brought pursuant to 42 U.S.C. § 1983.
Section 1983 providas relevant part:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State . . . subjects, orseauto be subjected, any citizen of the

United States or other person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities seed by the Constitution and laws, shall

be liable to the party injured in an axtiat law, suit in egjty, or other proper

proceeding for redress. . . .

“A municipality or otherlocal government may be ligblunder this section if the
governmental body itself “subjects” a person to pridation of rights or “causes” a person “to
be subjected” to such deprivationConnick _ U.S. |, 131 S.Ct. at 1359 (quotiignell v.
New York City Dept. of Social Servgl36 U.S. 658, 692 (1978)). Under 8§ 1983, local
governments are responsible only ftheir own illegal acts.’Pembaur v. Cincinnati475 U.S.
469, 479 (1986) (citingvionell, 436 U.S. at 665-683). Theyeanot vicariouslyliable under §
1983 for their employees’ action§ee idat 691;Canton 489 U.S. at 39Board of Comm’rs of
Bryan Cnty. v. Brown520 U.S. 397, 403 (1997) (collecting cases).

To prove a § 1983 claim against a munidigala plaintiff mustprove that “action
pursuant to official municipgbolicy” caused their injury.Monell, 436 U.S. at 691, 694. “To
state a cause of action agaimsimunicipality, a [S]ection 198Blaintiff must plead (1) the
existence of an official policy or custom; (2) thia¢ policy or custom is fairly attributable to the
municipality; and (3) that the policy or siom proximately caused the deprivation of a
constitutional right."Alexander v. City of Greensbqré62 F.Supp.2d 764, 781 (M.D.N.C. 2011)
(quoting Pettiford v. City of Greensboy®56 F.Supp.2d 512, 530 (M.D.N.C.200&¢ge Jordan

ex. rel Jordan v. Jackspri5 F.3d 333, 338 (4th Cir.1994). “Aolicy or custom for which a



municipality may be held liablean arise in four ways: (1) thmgh an express policy, such as a
written ordinance or regulatiori2) through the decisions of @erson with final policymaking
authority; (3) through an omission, such as a failto properly train officers, that manifests
deliberate indifference to érights of citizens; of4) through a prawe that is sdpersistent and
widespread” as to constitute a customusage with the force of lawLytle v. Doyle 326 F.3d
463, 471 (4th Cir. 2003) (internal quotation marks omitted) (ci@agter v. Morris 164 F.3d
215, 218 (4th Cir.1999)). Such customay be attributed to adal government if the duration
and frequency of the practices rises to a Isedhat the governing body may be deemed to have
constructive knowledge thatdlpractices have become customary among its empldypel.v.
McDaniel 824 F.2d 1380, 1386 (4thrCi987). “Constructive knowledgmay be evidenced by
the fact that the practices have become so widadpand flagrant that in the proper exercise of
its official responsibilities the govang body should have known of thenhd:

In limited circumstances, a local governmerdecision not to train certain employees
about their legal duty to avoid violating citizéngyhts may rise to the level of an official
government policy for purposes of § 1983. A muywadity’s culpability fa a deprivation of
rights is at its most tenuous where a claim turns on a failure to$e@nOklahoma City v. Tuttle
471 U.S. 808, 822—-823 (1985) (plurality opinion) (“[Asolicy’ of ‘inadequatedraining’ ” is “far
more nebulous, and a good deal further remdk@u the constitutional violation, than was the
policy in Monell ”). To satisfy the statute, a municiggls failure to train its employees in a
relevant respect must amount to “deliberate incifiee to the rights of persons with whom the
[untrained employees] come into contadCanton 489 U.S. at 388. Only then “can such a
shortcoming be properly thought a$ a city ‘policy or custonthat is actionable under § 1983.”

Id., at 389.



“[Dleliberate indifference’ is a stringenstandard of fault, requiring proof that a
municipal actor disregarded a knownabvious consequence of his actioBryan Cnty, 520
U.S., at 410. Thus, when city policymakers are onaair constructive notice that a particular
omission in their training progracauses city employeés violate citizenstonstitutional rights,
the city may be deemed deliberately indiffergintthe policymakers ltoose to retain that
program.ld., at 407. The city’s “policy of inaction” ifight of notice that its program will cause
constitutional violations “is th&unctional equivalent of a decisiday the city itself to violate the
Constitution.”Canton 489 U.S. at 395, (O’Connor, J., concagiin part and dissenting in part).
A less stringent standard of fator a failure-to-train claim “would result in de facto respondeat
superior liability on maicipalities. . . .”Id., at 392.

As stated, Counts | and Il fail @ matter of law because these “Constitutional”

excessive force and false arrest claims, are predicategspondeat superidiability theories.
(Docket 1, 19 27-35.) Count | aies that Plaintiff “suffered bodily injury at the hands of
defendant’s agents, Sipple and Toler. . .Id. { 29.) Additionally, Count | alleges that “[a]s a
direct and proximate result ofdhactions of the defendants [sand its agents and employees”
Plaintiff has suffered “great emotional distrepajn and suffering, and physical harm to his
person. ...” Ifl. 1 30.) Plaintiff suffered these allegeguiies “all as result of the excessive and
unjustified force used against him by agents emgloyees of Defendant Town of Gilbert.Id.(
1 29.) Count | expressly cites 42 U.S.C. § 1983 asstatutory basis of that claim. Similarly,
Count Il alleges that “the acts§ the defendant, Town of Gilbefdy and through its agents and
employees” unlawfully arrested and detained Plaintiffl. { 34.) Count Il does not reference §
1983, but its heading, as in Count | and Countlélineates this as a t@stitutional violation.?

Insofar as Counts | and Il plead excessive fame false arrest claimagising under § 1983 and

2 Nowhere in his Complaint does Plaintiff reference the West Virginia Constitution.
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are predicated orespondeat superioliability, these Counts fail tgtate cognizable claims for
relief. Accordingly, the CourtGRANTS IN PART Defendant's motion to dismiss and
DISMISSES Counts | and II.
2. Count llI
Count Il asserts a municipal liability claiagainst Defendant. Coulit alleges that:

(1) prior to the alleged incident, thBefendant “developed and maintained
policies or customs exhibiting deliberate indifference to the constitutional rights
of persons in the Town of Gilbert which eventually and directly caused the
violation of the plaintiff'sconstitutional rights” Id., § 37);

(2) Defendant’s “policy ad/or custom” was “to inagjuately and improperly
investigate citizen complaints of Ipge misconduct” and Defendant “ignored,
tolerated, and implicitly approved” of such miscondudt, (T 38);

(3) Defendant’s “policy and/or custom” wa&o “inadequately hire, supervise, and
train and retain its police officers, incling Officers B.T. Sipple and R. Toler”

and, consequently, Defendant failetb “adequately discourage further
constitutional violations on theart of its police officers”If.,  39);

(4) Defendant did not requil@propriate in-service training of its officers or re-
training of officers who were known tmave engaged in police misconduck (1
40);

(5) Defendant knew that Officers Sipmed Toler had a longstanding history of
physical violence toward citizens and haateived excessive force complaints
against these officers prior to the alleged incidiht {1 41, 42);

(6) “[a]ll of these actions were done puasti to a custom, plan or policy of the
[Dlefendant that was in violation othe provisions of the United States
Constitution, the Fourth and Fourteenth Amendments to the United States
Constitution, 42 U.S.C. 88 1983 and 1988, and under state law of the State of
West Virginia” (d., 143);

(7) as a result of these “policies and auss, police officers of the defendant,
including Sipple and Toler, believedaththeir actions wuld not be properly
monitored by supervisory officers artiat their misconduct would not be
investigated or sanctioned, brather, would be toleratedid;, at  44);

(8) these “policies and customs demonstied deliberate indifference on the part
of the policymakers of the defendant to the constitutional rights of persons within

10



the Town of Gilbert, and were the cause of the violations of the plaintiff's rights. .
. (1d., 1 45);

(9) “As a direct and proximate cause” Dé&fendant’s actions, Plaintiff suffered a

“loss of liberty and freedom,” physichbrm, and emotional distresdd.( 11 46,

47).

Fairly construed, these allegations identifiyee “policies and cusins” as a basis for
municipal liability: (1) inadequately invegating citizen complaints concerning police
misconduct; (2) ignoring, tolerating, and imjglic approving of ptice misconduct; and (3)
inadequately hiring, supervising, and training pelofficers. Although Count Il is silent as to
the precise form of these alleged policies andotnst it is apparent Plaintiff is not proceeding
on the theory that the alleged policies arose from some written rule or regulation, or
pronouncement by a municipal officiaRather, Plaintiflappears to base his claims on alleged
persistent and widespreathction by Defendang.g, failure to investigate complaints, failure to
address police officer misconduct, failure to qutely hire, superviseand train its police
officers.

To establish a claim against Defendant, a wipality, Plaintiff mustplausibly show that
Officers Toler and Sipple were acting in accomamvith a policy or custom of the Town of
Gilbert. InMonell v. New York Citypep’t of Social Servicest36 U.S. 658, 694 (1978), the
Supreme Court interpreted 8 1983 to permit a wipality to be held liable for constitutional
deprivations resulting from its employees’ condud@he Court, however, stated “Congress did
not intend municipalities to be held liable unlession pursuant to official municipal policy of
some nature caused a constitutional tavidnell, 436 U.S. at 691. Consequently, “plaintiffs
seeking to impose liability on municipality must, thereforeadequately plead and prove the

existence of an official policy or custom thatfarly attributable to the municipality and that
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proximately caused the depaitvon of their rights."Jordan by Jordan v. Jacksph5 F.3d 333,
338 (4th Cir.1994);see also Monell436 U.S. at 694 (holding ghtiff must prove that
“execution of a government’s policy or customhether made by its lawmakers or by those
whose edicts or acts may fairly be said to espnt official policy, inflicts the injury”).

Policy or custom may be shown in a numbemafys, such as “in . . . ‘persistent . . .
practices of [municipal] officials hving the de facto force of law.’ Milligan v. City of Newport
News 743 F.2d 227, 229 (4th Cir. 1984). “[L]Jocal governments . . . may be sued for
constitutional deprivations vuted pursuant to governmentaligtom’ even though such a custom
has not received formal approval through Itleely’s official decisionmaking channeldMonell,
436 U.S. at 690-91. Thus, a prerequisite to murlidiphility is the finding that an official
policy or custom existed.

Policy or custom may also “be inferre@in continued inaction in the face of a known
history of widespread constitutional deprivations on the part of city employddbgan, 743
F.2d at 229-30. Under narrow circumstances, patiay also be inferred “from the manifest
propensity of a general, known course of esgpke conduct to cause constitutional deprivations
to an identifiable group of personsvirag a special relationship to the statéd. at 230.
However, “a municipal policy or custom givingse to 8§ 1983 liabilitywill not be inferred
merely from municipal inaction in the face obligted constitutional deprivations by municipal
employees.’ld.

Here, Count Il satisfielgbal and Twombly’spleading standards. While several of the
allegations in Count Il simplparrot the legal elements ofMonell claim (Docket 1, {1 37-39,

43-46), Plaintiff alleges factswhich the Court must assume as true at this stage of the

¥ Although the Count finds Count Ill fficient, it is barely so.
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case—that allege Defendant knewathOfficers Sipple @d Toler had a longstaing history of
physical violence toward citizensad received complaints regarg these officers’ conduct, and
did not require training or redining of police officers known tengage in police misconduct.
(Id. 19 40-42.) These allegations, taken as, fpleusibly show that Defendant was on either
actual or constructive notice that a particular omissiontdntraining program caused its
employees to violate citizehconstitutional rights. See Connick_ U.S. |, 131 S.Ct. at
1359. Accordingly, Defendant’s motion to dismis®ENIED with respect to Count 111

3. Count IV, V & VIi—State Law Claims: Intentional and Negligent Infliction of
Emotional Distress/Tarof Outrage Claims

Counts IV, V, and VIl allegestate law intentional and néggnt infliction of emotional
distress and outrageous condudirmds. Whether state immunity precludes these claims is
controlled by West Virginia law.Woods v. Town of Danvill&V.Va, 712 F. Supp.2d 502, 510
(S.D. W. Va. May 14, 2010).

“Political subdivisions are li@e for injury, death or losk persons or property caused
by the negligent performance of acts by themployees while acting within the scope of
employment.” W. Va. Code 8§ 29-12A-4 (c)(2) (@msis added). Politicalibdivisions are not,
however, liable for “intentional malfeasce” on the part dheir employeedMallamo v. Town of
Rivesville 477 S.E.2d 525, 533-34 (1996) (holding that the Town of Rivesville could not be held
vicariously liable for an allegk conspiracy by its police offers). Counts IV (intentional
infliction of emotional distresgssault and batteryfount V (intentional infliction of emotional
distress, outrage), and Count VII (intentional infliction of emotialsress) allege intentionat
and partially redundanttort theories against Defendant. Accordingly, the CRIRANTS IN
PART Defendant’'s motion to dismiss amdSMISSES Counts 1V, V, and Vllinsofar as they

allege intentional torts.
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Counts IV and V also allege redundant clamgsinst Defendant for negligent infliction
of emotional distress. These Counts presentduestions: (1) Whether Defendant is immune
from liability under the West Virginia Governmahilort Claims and Insurance Reform Act (W.
Va. Code 8§ 29-12A-Et seq@); and (2) if not, whether Plaintiff has stated a viable claim for
negligent infliction of emotional distress.

“The general rule of construction in govermitad tort legislation cases favors liability,
not immunity. Unless the legislature has clegrigvided for immunity under the circumstances,
the general common-law goal of compensatingred parties for damages caused by negligent
acts must prevail.” Syl. Pt. Marlin v. Bill Rich Const., In¢.482 S.E.2d 620 (1996). West
Virginia Code § 29-12A-4(b)(1) provides that “a pohfi subdivision is not liable in damages in
a civil action for injury, death, doss to persons qroperty” caused by the political subdivision
or its employees “in connection with a governna¢mtr proprietary funmon.” However, West
Virginia Code 8§ 29-12A-4(c)(2) ates that, subject tihve exceptions proged in 88§ 29-12A-5
and 29-12A-6, “[p]olitical subdivisions are liablerfmjury, death, or loss to persons or property
caused by the negligent performance of acts by their employees while acting within the scope of
employment.” Notwithstanding thislle, a political subdivision isnmune from liability if the
claim results from “the failure to provide, tire method of providing police, law enforcement . .
. protection.” W. Va. Code 89-12A-5(a)(5). The phrase “the method of providing police, law
enforcement or fire protection” . . . refersttee decision-making or the planning process in
developing a governmental policy, including how tpaticy is to be performed.” Syl. Pt. 4
Smith v. Burdette566 S.E.2d 614 (2002). West Virgirtade § 12A-5(a)(5)does not provide
immunity to a political subdivision for the negligent acts of the palitstibdivision’s employee

performing acts in furtherance of a method prbviding police, law enforcement or fire
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protection.” 1d., Syl. Pt. 5. Accordingly, insofar aPRlaintiffs claim is predicated on
Defendant’'s employees’ conducie( the police officers’ improper struction that Plaintiff sign
the citation and their arrest and detention @hrRiff) in furtheranceof a method of providing
law enforcement protection, the Court firidlefendant is not immune from liability.

Having determined that Defendant is not ioma from liability on the claim of negligent
infliction of emotional distressthe question now is whether Plaintiff has stated this claim
plausibly. “To prove negligent infliction of emotional distress, a plaintiff is required to show (1)
that the defendant engaged in negligent conduthé the plaintiff sukéred serious emotional
distress; and (3) that the de@ant’'s negligent conduct was a cause of the serious emotional
distress.” Mowery v. Logan Cnty. Bd. of EdNo. 2:11-cv-00050, Malc15, 2012 (S.D. W. Va.
2012) (Johnston, J.) (citintump v. Ashland, Inc499 S.E.2d 41, 46 (W.Va. 1997). “An
individual may recover for thaegligent infliction of emotionadistress absent accompanying
physical injury upon a showing of facts sufficiéatguarantee that the etional damages claim
is not spurious.” Syl. pt. ZRicottilli v. Summersville Mem’l Hosp425 S.E.2d 629 (W.Va.
1992). “Serious emotional distress” is emotioingliry that is both seve and debilitating and
may be found where an “ordinarily sensitive pafswould be unable tocope adequately with
the mental distress caused by a defendant’s negligéfeldreth v. Marrs 425 S.E.2d 157, 165-
66 (W. Va. 1992).

Counts IV and V fail to stte plausibly claims for negkent infliction of emotional
distress. Count IV, unhelpfullytled “State Law Claims,” beginky incorporating by reference
all preceding paragraphs of the Complaint. (Docket 1)al Bereafter, follow three sentences:

(1) The actions of the defendant town Gilbert and its agents, constitute and

intentional infliction of emotional distress, negligent infliction of emotional
distress and assault and battender the laws of the &k of West Virginia;
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(2) As a direct and proximate cause o @iction of the defendant, the plaintiff,

Verner Fred Poe, Jr., has suffered physicgiries and great emotional distress,

mental anguish, embarrassment and hunolmtas set forth in Paragraph [sic] 29

and 30, for which he is etied to compensation; and

(3) As a direct and proximate result oethctions of the defendant, the plaintiff

was caused to incur medical expensed eosts, suffered great physical harm,

permanent injuries to his body, pain and suffering, past, present and future,

embarrassment, mental anguish and emotional distress.
Paragraph 29 is limited to a description of Rtiff's alleged physical ijuries and asserts no
facts to show that Plaintiff's aim is plausible (and not spuriousSimilarly deficient, Paragraph
30 merely offers the unadorned clusion that “[a]s a direct angroximate result of the actions
of the defendants [sic] and its agents and epg#s, the plaintiff has suffered great emotional
distress, pain and suffering, caphysical harm to his pgon, and other damages.’Id.(at 7.)

Count V is titled “Intentional of [sic] Ndigent Infliction of Emdional Distress/Tort of
Outrage.” (Docket 1 at 10.) o@nt VII is titled “Intertional Infliction of Emotional Distress.”
(Id. at 11.) These two counts irrporate all preceding paragrapbtthe Complaint, tangle
together partial elements of intentional and negligent infliction of emotional distress theories,
and are even factually sketchier claims than CéudntThese counts fail, not just because they
are redundant, but also because they, like Countfail to plausibly state claims. Stated
differently, inadequately pleading the same caofaction thrice will not make any survive
dismissal. Accordingly, the Cou@RANTS IN PART Defendant’'s motion to dismiss and
DISMISSES Counts IV, V, and VI

4. Count VINegligent Hiring and Retention

Count VI is titled “Negligence.” 1(.) Like the others, thisount incorporates all

preceding paragraphsld()
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West Virginia recognizes a cause of actbased upon negligent hiring and retention.
Krein v. West Virginia StatBolice, No. 2:11-cv-00962, 2012 W2470015 (S.D. W. Va. June
27, 2012) (Copenhaver, J.) (citisgate ex rel. West Virginia State Police v. Tay#89 S.E.2d
283, 289 n. 7 (W. Va. 1997) amdcCormick v. W. Va. Dep't of Public Safe§03 S.E.2d 502,
506-07 (W. Va. 1998). West Virginia’'s municipigability statute “does not contemplate
immunity where a plaintiff sues based on negtighiring and supervision of an employee.”
Woods v. Town of Danville, West Virginid2 F.Supp.2d 502, 514 (S.D.W.Va.2010) (Goodwin,
C.J.). To prove negligence under West Virgilaa, a plaintiff must ppve “that the defendant
owed a legal duty to the plaintiff and that byeaching that duty thdefendant proximately
caused the injuries of the plaintiff.Strahin v. Cleavenge603 S.E.2d 197, 205 (W. Va. 2004).
The question whether an employes negligently hired and retained an employee is informed
by the following inquiries:
When the employee was hired or retgindid the employer conduct a reasonable
investigation into the employee’s ba@acound vis-a-vis the job for which the
employee was hired and the possible risk of harm or injury to co-workers or third
parties that could result from therduct of an unfit employee? Should the
employer have reasonably foreseen the risk caused by hiring or retaining an unfit
person?
McCormick 503, S.E.2d at 506.

Here, Plaintiff alleges:

(1) That at all times mentioned herein, théeshelant, Town of Gilbert, was negligent
in the hiring of Sipple and Toler;

(2) That at all times mentioned herein, thefendant, Town of Gilbert was negligent
in the training, supervision, andeation of Sipple and Toler; and

(3) That as a direct and proximate cause of the negligent hiring and supervision of
Sipple and Toler, the plaintiff sufferehmages as hereinbefore set forth.
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A few of the preceding paragraphs tife Complaint weakly amplify these legal
conclusions. Paragraphs 40 through 42 of Count Il stateDibfgindant failed to require in-
service training of police officerknown to have engaged in jpel misconduct, that Defendant
knew the Officers Sipple and Toler had a histofywiolence and had received excessive force
complaints against them and did nothing abofit {(Docket 1.) Like Count Ill, these cobbled
allegations, assumed to be true and takerthm light most favorakl to Plaintiff, make
out—albeit barely—a plausible negligent training, supeien, and retention claim against
Defendant. Accordingly, the CouDEENIES Defendant’s motion to dismiss Count VI.

V. CONCLUSION

For the foregoing reasons, the Co@RANTS IN PART and DENIES IN PART
Defendant’s motion to dismiss [Docket 9.]

IT 1SSO ORDERED.

TheCourtDIRECT S the Clerk to send a copy of thisd@r to counsel of record and any

unrepresented party.
ENTER: Septembér, 2012

THOMAS E. JQHNSTON
UNITED STATES DISTRICT JUDGE

* The Court notes that thesacfual allegations, like many of the others, are pleaded “upon

information and belief.” Il.) Rule 11 permits counsel to present a pleading to the Court
certifying that to the best afounsel’s “knowledge, informaitn, and belief, formed after an
inquiry reasonable under theraimstances” that the factual contentions contained in the
pleading either have evidentiary support or Vikely have evidentiary support after further
investigation and discovery. Fed. Civ. P. 11(b)(3). Plaintif§ allegations that Officers Sipple
and Toler had a “longstanding history of physidalence toward citizens,” and Defendant knew
as much and did nothing, are serious allegatiunenhanced by any further specificity by
Plaintiff. The Court will presume at thésage that the requiremis of Rule 11 are met.
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