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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

THOMAS RAYMOND MENEI,

Plaintiff,
V. CIVILACTION NO. 2:11-cv-00967
JIM RUBENSTEIN, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Now before the court is the Motion for @mary Judgment on Behalf of Defendant Jim
Rubenstein, Defendant David BatlaDefendant Paul Parry, andf®edant Jason Collins in their
individual capacities [Docket 75]. For theasons set forth below, the motioftGRANTED with
regard to Defendants Parry, Collins, and RubensteinDdfIED with regard to Defendant
Ballard.

. Background
A. Procedural History

The plaintiff, Thomas Raymond Menei, is iretbustody of the West Virginia Division of
Corrections and filed this action regarding dsefat took place while he was incarcerated at
Mount Olive Correctional Complex (“Mount Olive”)n the Complaint, thelaintiff alleged that
the defendant prison officials vadked his due process rights unttee Fourteenth Amendment and
his right to be free from cruel and unusual punishment under the Eighth Amendment. The plaintiff

also alleged that the defendardstisions to deny him proteaticustody disregarded a significant
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risk of harm to his safety andsdted in an assault. The plainfidirther alleged that he was denied
appropriate medical treatment for the injuriesaustd during the assault and that he was charged
with and found guilty of escape without due prxef law. The plaintiff requested damages as
well as declaratory and injunctive relief.

The defendants named in the complaint included: Jim Rubenstein, Commissioner of the
West Virginia Division of Comctions, in his offi@l and individual cagcities; David Ballard,
Warden of Mount Olive, in hisfficial and individual capacitiesaul Parry, Assistant Warden of
Security at Mount Olive, in his official anddividual capacities; Jason Collins, Assistant Warden
of Programs at Mount Olive, ihis official and indvidual capacities; John &me, Institutional
Investigator at Mount Olive, in his official and individual capasi; Brian Greenwood,
Institutional Magistrate Hearin@fficer at Mount Olive, in higfficial and individual capacities;
Humayan Rashid, a doctor at Mount Oliemnployed by Wexford Elalth Sources, Inc.
("“Wexford”); and Anna Kinkaid, Health SengcAdministrator at Mount Olive, employed by
Wexford.

Several motions to dismiss were filed. Becatiseplaintiff was proeeding pro se at that
time, the motions were referred to Magistratelge Stanley. On June 20, 2012, Judge Stanley
recommended | dismiss: (1) the claims adaibsfendants Rubenstein, Ballard, Parry, Collins,
Frame, and Greenwood in their official capacijti&y all of the allegations against Defendant
Frame; (4) the due process allegations; andh@® allegations against Defendant Kincalsled
Proposed Findings & Recommendation (“PF&R[Dpcket 32]). | adopted PF&R | on October

11, 2012. $eeOrder [Docket 45]).



On March 25, 2013, Judge Stanley recommdridgrant DefendanRashid’s Motion to
Dismiss and dismiss Defendant Rashid from this actte@eeRF&R 1l [Docket 54]). That same
day, Judge Stanley also recommended | dismiss ain&ifffs claims for decratory and injunctive
relief because they becameaon after the plaintiff was traferred to another prisorSéePF&R
[Il [Docket 55]). | adopted PF&R Il and PF&R 111SeeOrder [Docket 66]; Order [Docket 67]).
Thereatfter, the plaintiff obtained counsel.

Presently before the court is the Motitar Summary Judgmeriiled by Defendants
Rubenstein, Ballard, Parry, and Collins in thagtividual capacities. Térdefendants argue that
there is no genuine issue of tm@al fact regarding the plaiffts Eighth Amendment claims and
also that each defendant is entitled to quaiframunity. The defendants additionally argue that
the plaintiff's request for injunctive relief is moatd should be dismissed. This issue was already
addressed in PF&R 11l armdy order adopting itseeOrder [Docket 66]), antherefore the section
of the Defendants’ Motion for Summary Judgnt relating to injunctive relief IBENIED as
moot. The remaining claims in this case arattbefendants Ballard, Rubenstein, Parry, and
Collins violated the plaintiff's Eighth Amendment right to be free from cruel and unusual
punishment.

B. Factual History

This case stems from threats the plaintifégédly received from members of the Aryan
Brotherhood gang while incarceedt at Mount Olive and a sudxguent physical assault on the
plaintiff. Between November and December 2(h@, plaintiff spoke with Defendant Parry and
two other Mount Olive staff members regaglithreats he was regeig from the Aryan

Brotherhood and Inmate Cockerhamho was referred to as “Joker.” Joker had allegedly told the



plaintiff to stab another inmate and warned trantiff that if he did not stab the other inmate
before Thanksgiving, that he would be stabliestead. At the same time, Joker purportedly
showed the plaintiff autopsy piges of an inmate at Mounti@ he had previously killed.

The plaintiff informed a Mount Olive sergdasbout this alleged conversation and was
escorted to a meeting with Defendantriaand other MounOlive officials. SeeMenei Dep.
[Docket 76-1], at 26). At the meeting, the ptdingave a taped statement regarding the Aryan
Brotherhood's illegal activities at Mount Olive&Sde id. He also provided information regarding
the Aryan Brotherhood’s inner worlgs and a list of its member&ede id).. The plaintiff also told
Defendant Parry about Joker’'s demand and threats, and expressed that he feared for his life and
safety. Gee id). After this meeting, Joker was remaviom the general prison population and
placed in lockdown.See idat 34).

Following this meeting, the plaintiff states thegt purposefully startkea fight in violation
of a prison rule so he would be placed in segregat@eeMenei Dep. [Docket 75-1], at 25:6-11).

He testifies that did this becsaihe feared for his safet§de id.. On January 15, 2011, while still

in segregation, the plaintiff wrote a letter tof&&dant Parry asking for giection from the Aryan
Brotherhood and requesting that that he nateh@rned to the general prison population because
he was not safe ther&sdeJan. 15, 2011 Letter [Docket 81-1]).

Five days later, on January 20, 2011, the plaintiff was released from segregation. On
January 20 and January 22, 2011, he had conversationPefitimdant Collins regarding his
request to be placed in protective custoegMenei Dep. [Docket 75-1], at 17-24). He told
Defendant Collins the specifics of the threats he said he had received that he believed were a result

of the information he had gingo Defendant Parry regarditige Aryan Brotherhood. According



to the plaintiff, Defendant Collmtold the plaintiff would not b@laced in protective custody
because he was serving a life sentence, and he Wosld . . have to deal with it.” (Menei Dep.
[Docket 75-1], at 30:17-24).

The plaintiff filed a grievance and specialanagement request form asking to be
transferred out of Mount Olive on Februat$, 2011. While he was waiting for the Special
Management Committee to revidws request, another inmate, Glen Meadows, was attacked and
physically assaulted by a memlzérthe Aryan BrotherhoodSge idat 33). After Meadows was
assaulted, the plaintiff was alleggdbld by another inmate that taas also “on that list.” (Compl.
[Docket 2], at 14; Menei DepDocket 75-1], at 32:18-23).

On February 18, 2011, the plaintiff met witte Special Management Committee and told
them he believed his life was in danger. He plest the committee with the details of the alleged
threats made against him and additional infation regarding the activities of the Aryan
Brotherhood. The committee found that there wasdfitsent verifiable irformation” indicating
that the plaintiff's “safety may be threatene(Special Management Review Form [Docket 2-5],
at 2)! The committee also found there was “sufficieatifiable information” indicating that the
plaintiff's “safety ha[d] been threatened” and heéd[ed] to be transfedo another facility.”
(Id.). The committee therefore recommended the fitebe transferred to Northern Regional Jalil
and Correctional Facility Northern Regional Jail”).See id).

Defendant Ballard, who had the ultimate demisinaking authority regarding the transfer,
denied the committee’s recommetida. Defendant Ballard arguesathhe denied the transfer

because of confidential information presentedhita that the plaintiff wa planning to escape.

! Each exhibit to the Complaint contained several different documents. The page numbers listeexioibits to
the Complaint reflect the ECF pagination and do niteécethe page numbers on each separate document.
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Defendant Ballard denied thesfer on the same day the committee issued the recommendation,
without being present at the hearioigmeeting with the plaintiff.§ee id. Menei Dep. [Docket
75-1], at 19-20; Mem. in Supp. of Mot. for Summod.Behalf of Def. Jinkubenstein, Def. David
Ballard, Def. Paul Parry, and Def. Jason Col(fidefs.” Mem.”) [Docket 76], at 5). Defendant
Ballard overruled all of the committee’s findingsdedetermined the plaintiff should remain in his
“present status” (in the general prison population at Mount Olive). (Special Management Review
Form [Docket 2-5], at 2).

As a result of the information the plaintiff gave the committee, actions were allegedly taken
against the Aryan Brothieood at Mount Olive.§eeCompl. [Docket 2], at 16-17). On February
22,2011, another inmate purportedly told the plfititat he should be careful because everyone
knew he had provided information about the Aryrotherhood. The plaiiff told Mount Olive
officials about what he allegevere continued threats.

On February 23, 2011, while walking neais housing unit wh headphones on, the
plaintiff was attacked. He wasrgtk in the back othe head and knocked out. The plaintiff did
not see the identity of his attacker. When trantiff woke up, he was doriented, could not see,
and his whole body hurt. Since the assault, thenfiffahas suffered from seizures and a loss of
vision in one eye.

On March 8, 2011, the plaintiff was found guittf an escape charge and was placed in
sixty days of punitive segregation. While seryihis punitive segregation, the Administrative

Segregation Committee determintbeat the plaintiff should remaiim administrative segregation



following his release from punitive segregation because of his alleged escap&e&eriei
Dep. [Docket 75-1], at 66).

On March 11, 2011, while in administrative ssgation, the plaintiff appealed Defendant
Ballard’s reversal of the Special Managem@ammittee’s decision to Defendant Rubenstein.
(SeeAppeal [Docket 2-5], at 3-12). Defendantlbenstein upheld Defendant Ballard’s decision.
(SeeGrievance 11-Moc-Q2-429 Revidocket 2-6], at 7). DefendaRubenstein concluded that
the plaintiff's appeals regardirgpecial management and transfer were moot since the plaintiff
was being housed in adminidive@ segregation and not the geadgorison populatio at the time
of the appeal.See id).. The plaintiff remained in administraé segregation for at least two years.
(SeeMenei Dep. [Docket 75-1], at 66).

In 2013, the plaintiff was relead from administrative segratjon and placed back in the
general prison population at Mount Olive. Aftee was returned to the general population,
someone slid a threatening note under thenptés door after fnding his court filings.
Subsequently, the plaintiff wasatisferred to Northern RegionalilJ&'he plaintiff states that
Defendant Ballard approved his transfer becausieeothreatening note. The plaintiff is currently
being housed at Northern Regional Jalil.

[I.  Standard of Review

To obtain summary judgment, the moving pamiyst show that there is no genuine issue
as to any material fact and that the moving pargntitled to judgment asmatter of law. Fed. R.
Civ. P. 56(a). In considering a motion for suamn judgment, the cotwill not “weigh the

evidence and determine the truth of the matt&nderson v. Liberty Lobby, Inct77 U.S. 242,

2 The parties do not present evidence regarding the detdlis plaintiff's alleged escape attempt or what it
entailed. The relevance of the alleged attempt ermplhintiffs’ claims will be determined at trial.
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249 (1986). Instead, the court wdilaw any permissible inferené®m the underlying facts in the
light most favorable to the nonmoving pamyatsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

Although the court will vievall underlying facts and infereas in the light most favorable
to the nonmoving party, the nonmoving party noaktbs must offer some “concrete evidence
from which a reasonable juror could ret@werdict in his [or her] favor[.JAnderson477 U.S.
at 256. Summary judgment appropriate when the nonmovingrfyahas the burden of proof on
an essential element of his or her case and doe make, after adegeatime for discovery, a
showing sufficient to establish that elemé&®glotex Corp. v. Catretd 77 U.S. 317, 322-23 (1986).
The nonmoving party must satisfy this burden of proof by offering more than a mere “scintilla of
evidence” in support of his or her positiohnderson 477 U.S. at 252. Likewise, conclusory
allegations or unsupported speculation, without mare insufficient to @clude the granting of
a summary judgment motioBee Felty v. Graves Humphreys (1.8 F.2d 1126, 1128 (4th Cir.
1987);Ross v. Comm’ns Satellite Cqr@59 F.2d 355, 365 (4th Cir. 198@progated on other
grounds Price Waterhouse v. Hopking90 U.S. 228 (1989).

[I1. Discussion

A. Eighth Amendment: Deliberate I ndifference

“The Constitution does not mandate contdibte prisons, but rther does it permit
inhumane ones, and it is now ted that the treatment a prisereceives in prison and the
conditions under which he is confined aubject to scrutiny under the Eighth Amendment.”

Farmer v. Brennan511 U.S. 825, 832 (1994) (internal quaias omitted). The requirements of



the Eighth Amendment were incorporated to tlagestthrough the Fourteenth Amendment. These
amendments place some requirements on priscria#fito keep prisoners safe from harm.

In particular, . . . prison officials havedaty to protect prisagrs from violence at

the hands of other prisoners. Havingdrcerated persons with demonstrated
proclivities for antisocial criminal, andteh violent, conduct, having stripped them

of virtually every means of self-proteati and foreclosed their access to outside
aid, the government and its officials are not free to let the state of nature take its
course. Prison conditions may be resivee and even harsHut gratuitously
allowing the beating or rape of on@isoner by another serves no legitimate
penological objective, any more than it saqasawith evolving standards of decency.
Being violently assaulted in prison is simplgt part of the penalty that criminal
offenders pay for their offenses against society.

It is not, however, every injury suffered bge prisoner at the hds of another that
translates into constitutional liability fprison officials responsible for the victim’s
safety. Our cases have held that aqorisfficial violates the Eighth Amendment
only when two requirements are met. Eirthe deprivation alleged must be,
objectively, sufficiently serious; a prison affal’'s act or omission must result in
the denial of the minimal civilizedneasure of life’'s necessities. For a
claim ... based on a failure to preventrhathe inmate must show that he is
incarcerated under conditiopssing a substantialsk of serious harm.

The second requirement follows from thknciple that onlythe unnecessary and

wanton infliction of pain implicates theighth Amendment. To violate the Cruel

and Unusual Punishments Clause, a prisogiaffimust have a sufficiently culpable

state of mind. In prison-corttbns cases that state wofind is one of deliberate

indifference to inmate health or safety.
Id. at 833-34 (internal quotations and references od)itten official is delikerately indifferent if
he “knows of and disregards excessive risk to inmate headthsafety; the offi@l must both be
aware of facts from which thefarence could be drawn that abstantial risk of serious harm
exists, and he must also draw the inferenlzk.at 837.

The defendants argue thag thiaintiff cannot demonstrase Eighth Amendment violation

because he does not know precisely who struckitnitine head. This argument is without merit.

The Supreme Court has stated that



a prison official [may not] escape lialjlifor deliberate indifference by showing

that, while he was aware of an obvious, sulishrisk to inmate safety, he did not

know that the complainant was especidikely to be assaulted by the specific

prisoner who eventually committed tlssault. The question under the Eighth

Amendment is whether prison officialgcting with deliberate indifference,

exposed a prisoner to a sufficiently substamisk of serious damage to his future

health, and it does not matter whethes tisk comes from a single source or

multiple sources, any more than it matters whether a prisoner faces an excessive

risk of attack for reasons personal to lembecause all prisoners in his situation

face such a risk.

Id. at 843 (internal quotations omittedge alsoe.g, Hayes v. New York City Dep’t of Cqr84

F.3d 614, 621 (2d Cir. 1996) (finding summanggment inappropriate where the defendants
argued that the plaintiff did notedtify his “enemies” to prison offials and stating “the issue is

not whether [the plaintiff] identified his enemies by name to prison officials, but whether they
were aware of a substantial riskharm to [the plaintiff]. Alhough a prisoner’s identification of

his enemies is ceitdy relevant to the gustion of knowledge, it isot, necessarily, outcome
determinative.”).

Taken in the light most favorable to the ptéf, a reasonable jurgould conclude that
Defendant Ballard violated thegphtiff's Eighth Amendment rightBy his deliberate indifference
to the plaintiff's safety. The plaiiff has demonstrated that hefeued an “objectively, sufficiently
serious” harm when he was assaultearmer, 511 U.S. at 834ee also idat 852 (Blackmun, J.,
concurring) (“[V]iolence among prison inmates\ss absolutely no penological purpose. Such
brutality is the equivalent of torture, and ffeasive to any modern stdard of human dignity.”)
(internal quotation marks and citatioosnitted). Knowledge can be inferregee Parrish ex rel.
Lee v. Cleveland372 F.3d 294, 303 (4th Cir. 2004) (tAbugh the deliberate indifference
standard requires a showing ofuedtknowledge as to both elemeritt§s a question of fact subject

to demonstration in the usual ways, includingiance from circumstantial evidence.’ Thus, ‘a
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factfinder may conclude that affioer knew of a substantial riskdm the very fact that the risk
was obvious.”) (quoting-armer, 511 U.S. at 842). However, the case of Defendant Ballard,
the plaintiff has presented evidence sufficient to demonsaiciteal knowledge of the serious
threat he faced.

Defendant Ballard overruldte finding of the Special Megement Committee that there
was “sufficient verifiable information” thathe plaintiff's safety was threatene&egSpecial
Management Review Form [Docket 2-5], at 2). Biisrno dispute that, as the Warden and person
in charge of making the ultimate determination rdgey the plaintiff's transfer, Defendant Ballard
was aware of the “sufficient angrifiable” dangers posed to tp&intiff. Defendant Ballard had
the authority to uphold or deny the Special Mggraent Committee’s deston. He also had the
authority to determine what actiahany, to take regardg the “sufficient vefiable information”
indicating that the plaintiff's “safety [had] beenr¢atened and [he] need[ed] be transferred to
another facility.” (d.). Rather than determine that any type of action should be taken, Defendant
Ballard found that the plaintiff should “remain [inis] present status[,]” despite the committee’s
findings (d.). Five days after Defendant Ballard meted the plaintiff to the general prison
population, he was assaulted.

Defendant Ballard contends thiatight of the facts preserdehis actions were reasonable.
Reasonableness is a defense to an Eighth Amendment &dmirarmer511 U.S. at 844, 845
(stating that “prison officials whactually knew of a substantial risk to inmate health or safety
may be found free from liability if they respded reasonably to theski, even if the harm
ultimately was not averted” and “[w]hether one ptiis terms of duty or deliberate indifference,

prison officials who act reasonably canrtmé found liable under the Cruel and Unusual

11



Punishments Clause”). Howevergethlaintiff has presented sufficieavidence that a jury could
find Defendant Ballardcacted unreasonably. Whether DefendBatlard acted reasonably is a
factual issue for the jury, not the court, to determ8ee idat 842-43(stating that “if an Eighth
Amendment plaintiff presents evidence showing that a substantial risk of inmate attacks was
longstanding, pervasiveyell-documented, or expressly noteygl prison officialsin the past, and
the circumstances suggest that the defendantadfbieing sued had been exposed to information
concerning the risk and thus must have known ailbotiten such evidenamuld be sufficient to
permit a trier of fact to find that the defendaffteral had actual knowledgef the risk”) (internal
guotations omitted)see alspe.g, Conkel v. Van Pelt854 F.2d 1316 (4th Cir. 1988) (“The
determination of reasonableness under the ciramasst of a particular case is a classic question
of fact within the povince of the jury.”) gnpublished table decision).

The plaintiff argues that Defendants Pamg &£ollins knew he was in danger but failed to
take any action to protect him. The plaintiff hastifeed that he told Defendant Parry his life was
threatened by Joker, and that he repeatediiywed up with Defendant Parry regarding the danger
he was in, but Defendant Parry tole thlaintiff he coudl not help him. $eeMenei Dep. [Docket
75-1], at 24-28. 35-36; Jan. 15, 2011 LetteDef. Parry [Docket 81-1]Yhe plaintiff also testified
that he told Defendant Collins about the threatsregy him and requested to be placed in special
management. In response, the plaintiff statesDi&ndant Collins told him “you’re just going to
have to deal with it.”$eeMenei Dep. [Docket 75-1], at 30-3The plaintiff argues that he was
assaulted as a result of Deflant Parry’s and Defendant Gas$’s failure to take action.

Taken in the light most favorable to the plaintiff, these facts demonstrate, at most,

negligence on the parts of Defendants Parry antin€o“Deliberate indiffeence is a very high
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standard—a showing of mere negligence will not meetGtdyson v. Peedl95 F.3d 692, 695
(4th Cir. 1999).

[T]wo slightly different aspects of an offalis state of mind ...must be shown in

order to satisfy the subjective componenthiis context. First, actual knowledge of

the risk of harm to the inmate is required. Beyond such knowledge, however, the

officer must also have recognized thatdwsions were insufficient to mitigate the

risk of harm to the inmate.
Iko v. Shreveb35 F.3d 225, 241 (4th Cir. 2008) (internigitons and quotations omitted). Actual
knowledge may be inferred by the circumstances, however, the circumstances must be evidence
that there was an obvious risk to which the official must have been &emr®arrish ex rel. Lee
v. Cleveland 372 F.3d 294, 303 (4th Cir. 2004) (“Althoutte deliberate indifference standard
requires a showing of actual knowledge as to led¢iments, it ‘is a question of fact subject to
demonstration in the usual ways, including refece from circumstantiaevidence.” Thus, ‘a
factfinder may conclude that affioer knew of a substantial riskdm the very fact that the risk
was obvious.”) (quotingFarmer, 511 U.S. at 842). The plaifithas not presented any such
evidence with regard to Defendants Parry @atlins. Unlike Defendant Ballard, who reviewed
the committee’s order stating that there was suffiarenifiable information that the plaintiff was
in danger and needed to be transferred, the @ntlence against Defendants Parry and Collins is
that the plaintiff told them he felt unsafe. Tlésnot sufficient to dmonstrate that Defendants
Parry and Collins had actual knowledge of the n$khe harm to the plaintiff, or that they
recognized their actions were insufficient. | therefafdD that summary judgment is appropriate

for Defendants Parry and Collins and summary judgmeBRANTED in favor of Defendants

Parry and Collins.
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With regard to Defendant Rubenstein, theyadtion that the plaintiff alleges Defendant
Rubenstein took was the deniallo$ appeal from Defendant Batt's overruling of the Special
Management CommitteeS¢€ePl.’s Am. Resp. in Opp. to DefdMot. for Summ. J. (“Pl.’'s Resp.”)
[Docket 82], at 5, 16-17). However, Defendd&benstein’s decisionccurred on April 21,
2011—well after the plaintiff was assaulte8eéGrievance 11-Moc-Q2-429 Review [Docket 2-
6], at 7). The plaintiff does natllege that any harm came ham after, much less because of,
Defendant Rubenstein’s decisioBegPl.’'s Resp. [Docket 82], at 16-17). The plaintiff also does
not present any evidence thatf@®edant Rubenstein was awaretlod threats before the attack. |
thereforeFIND that the plaintiff has not presented ang@e issue of matexi fact regarding
whether Defendant Rubenstein was deliberatadyfferent to the plaintiff's Eighth Amendment
rights and summary judgment@&RANTED in favor of Defendant Rubenstein.

B. Qualified Immunity

Having determined that the plaintiff presenéegenuine issue of faotgarding his Eighth
Amendment claim Defendant Ballard, | musbw decide whether Defendant Ballard is
nonetheless entitled to qualified immunity. “Gaweent officials performing discretionary
functions are entitled to qualifiechmunity from liability for civil danages to the extent that ‘their
conduct does not violate ckaestablished statutoyr constitutional rights of which a reasonable
person would have known.Winfield v. Bass106 F.3d 525, 530 (4tbir. 1997) (quotingHarlow
v. Fitzgerald 457 U.S. 800, 818 (1982)). The Fourth Cirhas established a two-part test for
determining whether an officer éntitled to qualified immunity.

The threshold question in the qualifiednmanity analysis on summary judgment is

whether, taken in the light most favoraldehe party asserting the injury, the facts

alleged show that the officer's condugblated a constitutional right. If no
constitutional right would hae been violated were tladlegations established, there
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IS no necessity for further inquiries @amning qualified immunity. If, however, the

facts alleged show a constitutional violatitimen the next step is to ask whether

the constitutional right was clearly establigdhe the specific context of the case.

Odom v. S. Carolina Dep'’t of Corr349 F.3d 765, 769-70 (4th CR003) (internal quotations
omitted); see alspe.g, Henry v. Purnell 652 F.3d 524, 531 (4th Cir. 2011). Therefore, | must
determine first whether each individual defent&aobnduct could be found to have violated a
constitutional right, and seconslhether that right was clearlgstablished at the time of the
violation.

The plaintiff alleges that Defendant Batlathe Warden of Moun®live, violated his
constitutional rights by overruling the SpagicManagement Committee’s recommendation to
transfer the plaintiff to Nohtern Regional Jail. On Februat$, 2011, the Special Management
Committee recommended that the plaintiff bansferred to Northern Regional Jail because
“[s]ufficient verifiable information exists whiclndicates that [the platiff's] safety may be
threatened[.]” (Special Management Review F¢Bocket 2-5], at 2)Nonetheless, Defendant
Ballard exercised his discretionaythority to overrule the reosomendation and have the plaintiff
“remain in [his] present status (). After Defendant Ballard oveuled the Special Management
Committee’s decision to transfeetplaintiff, the plaintiff was ssaulted. As discussed above, there
is a genuine issue of material fact regardingetiver Defendant Ballard elated the plaintiff's
constitutional rights.

Because | have determined that there is an issue of fact regarding whether Defendant
Ballard violated the plaintiff's constitutional rights, | must now determine whether that right was
clearly established at the timetbk violation. “It is well estdlshed that the Eighth Amendment

obligates prison officials to takeasonable precautions to ‘protecisoners from violence at the
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hands of other prisoners.Wilson v. Wright 998 F. Supp. 650, 654 (E.D. Va. 1998) (quoting
Farmer, 511 U.S. at 833). “[T]he exact conduct at issue need not have been held unlawful for the
law governing an officer’s actions be clearly established . . . .tRar, the particularity principle
mandates that courts refer to concrete applicatbrdbstract concepte determine whether the

right is clearly establishedAmaechi v. WesR37 F.3d 356, 362 (4th Cir. 2001) (internal citations
omitted). “Thus, ‘clearly established’ in this context includes not only already specifically
adjudicated rights, but those miastly included within more general applications of the core
constitutional principle invokedId. at 362-63 (internal quotation omitted).

“[A] right is clearly established if it haselen authoritatively deded by the United States
Supreme Court, the appropriate circuit courtappeals, or the highest state court where the
challenged official act occurredWilson 998 F. Supp. at 656. Clearly established rights may also
“be found in statutes or manifestly includedthin more general aftipations of the core
constitutional principle invokedId. At the time the alleged events occurred, “it was clear that as
a component of their duty to provide inmatesh humane conditions of confinement, prison
officials were required to ‘take reasonable meeswo guarantee the safety of the inmatdd.”
(quotingFarmer, 511 U.S. at 831). Additionally, at the tiroé Defendant Ballard’s denial of the
plaintiff's claim, the Fourth Circuit “had maddear that under some circumstances officials may
be liable for completely failing to take any actito avert an attack by one prisoner on another
when they knew that a substantial risk of harm existtirifield v. Bass106 F.3d 525, 532 (4th
Cir. 1997);see also, e.gOdom v. S. Carolina Dep't of Cori349 F.3d 765, 773-74 (4th Cir. 2003)
(stating that in 2003, “the state of pre-existing l@as such that reasonable prison guards in the

defendants’ position would have darstood that doing nothing in resse to [the plaintiff's]
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requests [to be moved to a differeetl] in light of the circumstases of this case violated [the
plaintiff's] rights”); Wilson 998 F. Supp. at 657 (“Today, a s official incurs Eighth
Amendment liability if he or she in making cell assignment knows of, and is deliberately
indifferent to, a substantial risk of seriousrthaone inmate generally poses to any assigned
cellimate.”).

The plaintiff presents evidence that DefemdBallard was aware & significant risk to
the plaintiff's safety and did nothing to allate that risk. Defendant Ballard does not deny the
facts asserted by the plaintiff. As discussed abaw officer may be liable when he knows of a
risk to an inmate yet does hatg to alleviate that riskSee Winfield106 F.3d at 532)dom 349
F.3d at 773. This right wasearly established at the tintiee plaintiff was assaulte&ee Odom
349 F.3d at 773-74. Because | have determined that a reasonable jury could conclude that
Defendant Ballard violated the plaintiff'searly established Eighth Amendment right§] ND
that Defendant Ballard is nottgfed to qualified immunity.

V. Conclusion

For the reasons set forth above, the defesdardtion for summary judgment [Docket 75]
is GRANTED with regard to Defendants Parry, Collins, and Rubensteib&mi ED with regard
to Defendant Ballard. The coudi RECTS the Clerk to send a copy tifis Order to counsel of

record and any unrepresented party.

ENTER: August 6, 2014
-
) y / y
\ ¢, /gg/f///J %
JOSEPH K" GOODWIN  /

UNITED STATES DISTRICT JUDGE
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