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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

LISA HEDRICK,

Plaintiff,
V. CIVIL ACTION NO. 2:12-cv-00537
CITIMORTGAGE INC.,

Defendant.

MEMORANDUM OPINION & ORDER

Pending before the court is the Motion by Liigadrick to Remand to the Circuit Court of
Kanawha County [Docket 7]. For the reas@plained below, theplaintiff's motion is
GRANTED.

l. Facts and Procedural History

On February 12, 2012, the plaffitiLisa Hedrick, filed a comlgint in the Circuit Court
of Kanawha County, alleging thatetliefendant violated the Wastrginia Consumer Credit and
Protection Act (“WVCCPA"). The complaint statdsat after Ms. Hedrick fell behind in making
payments for a home-secured mortgage loan, CitiMortgage purchased the loan and began to
service it. CitiMortgage allegedly demanded papimof and collected appraisal/BPO fees in
2005, charged and collected attorneys’ and nieoebus debt collectioiees in 2006 and 2007,
and charged and collected bankruptcy and foreoeselated fees in 26 and 2007. According
to the complaint, “Because CitiMortgage neveretdosed on the Plaintiff's home, but charged
foreclosure-related fees and empes nonetheless, CitiMortgagmlated West Virginia Code
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8 46A-2-115(a).” (Compl. [Docket 1-1], at 2.The complaint includes two counts. Count |
alleges that CitiMortgage’'s demands for attorneys’ fees and other default-related charges
violated West Virginia Code& 46A-2-115(a), 127(g), and 128(c)Count Il alleges that by
attempting to collect fees thatdid not have a righto assess, CitiMortgage misrepresented the
amount of a claim in violation of West Virginfaode § 46A-2-127(d). Ehplaintiff brings the
action on her own behalf and aslass action under Rule 23 of théest Virginia Rules of Civil
Procedure.

On February 24, 2012, the defendant removed it to this court, asserting that
jurisdiction is properunder the Class Action Fairness Act of 2005 (“CAFA”), 28 U.S.C.
8§ 1332(d). On March 15, 2012, th&intiff filed the instant Mdon to Remand. The plaintiff
does not dispute that the diversity requirement of CAFA is mdtargues that the defendant
“has offered no evidence whatsoever to establish that this action meets CAFA’s jurisdictional
threshold of more than 100 class members antk rtitan $5 million in controversy.” (Pl.’s
Mem. Supp. Mot. Remand [Docket 8], at 4.)

. Legal Standard

An action may be removed from state courfaderal court if it is one over which the
district court would have origat jurisdiction. 28 U.S.C. § 1444). The burden of establishing
federal jurisdiction is placed on the party seeking remowllcahey v. Columbia Organic
Chems. Co., Inc., 29 F.3d 148, 151 (4th Cir. 1994). Rmval jurisdiction raises significant
federalism concerns and therefomust be strictly construedld. If federal jurisdiction is
doubtful, remand is necessarld. For a case to be brought anglly in feder& court under the

section of CAFA at issue in this case, 28 €.8 1332(d)(2)(A), it must have: (1) more than



$5,000,000 in controversy, exclusiveinferest and costs; (2) at least one member of the class
who is a citizen of a state different than aslkeone of the defendantand (3) at least one
hundred class members. 28 U.S.@382(d)(2)(A); 28 U.S.C. § 1332(d)(5)(B).
1. Analysis

To prove that there are more than one hedgmutative class members, CitiMortgage has
submitted the declaration of Susan A. Wpdadce President and Operating Manager for
CitiMortgage, Inc. Ms. Wood provides the numlzérfirst mortgage loans serviced in West
Virginia for the calendar years 2008 to 2011 vithich delinquency or default-related charges
have actually been incurred.” (Decl. SusanWood Supp. Remova& Opp. Mot. Remand
[Docket 10-1], at 13 According to Ms. Wood, there wee?7 mortgages thdit into this
category in 2011, 706 in 2010, 570 in 2009, and 767 in 2008. (

The defendant argues that this is a consmeraneasure because it does not go back to
2005, when the plaintiff alleges that she wag faissessed improper fees. Nevertheless, because
the total number of mortgages from 20082011 to which delinquency or default-related
charges have been incurred is 2,520, the defgratgues that it “can clearly demonstrate that

the putative class exceeds the one hundred @€@pn threshold required by CAFA.” (Resp.

! Several cases in West Virginia district courts haddressed removal under CAFA where the plaintiff alleges
violations of the WVCCPA.See Pirillo v. PNC Mortg. Corp., No. 1:12-cv-7, 2012 WL 761607 (N.D. W. Va. Mar.
7, 2012);Bohigian v. Flagstar Bank, FSB, No. 1:11-cv-181, 2012 WL 112322 (N.D. W. Va. Jan. 12, 2(HdJprd

v. Bank of Am,, N.A., No. 1:11-cv-146, 2011 WL 5593790 (N.D. W. Va. Nov. 17, 20Ch)field v. EMC Mortg.
Corp., 803 F. Supp. 2d 519 (S.D. W. Va. 20IKyivonyak v. Fifth Third Bank, No. 2:09-cv-549, 2009 WL 2392092
(S.D. W. Va. Aug. 4, 2009).

CitiMortgage attached to its Notice of Removal a detion by Joan Naumann, a Director in Mortgage
Servicing. Ms. Naumann states that from January202], to January 11, 2012, CitiMortgage serviced 12,800
West Virginia loans. CitiMortgage argues that this meass sufficient to demonstrate by a preponderance of the
evidence that at least one hundred of these loans would be subject to foreclosure-related expenses. [®esp. Opp.
Mot. Remand [Docket 10], at 5.) The defendant correctly recognizes, however, thathesartequired greater
specificity to sustain the burdexf proving the class sizeSee Pirillo, 2012 WL 761607Caufield v. EMC Mortg.
Corp., 803 F. Supp. 2d at 526.



Opp. Pl.’s Mot. Remand [Docket 10], at 8.)

To prove the amount in controverdhe defendant recognizabat the maximum
statutory penalty under the WVCCPA was $D,00 1974 when the statute was passgeb W.
VA. CODE 8§ 46A-5-101(1). Adjusting this amountaccordance with the Consumer Price Index,
the current maximum penalty epproximately $4,500 per violationSee Caufield v. EMC
Mortg. Corp., 803 F. Supp. 2d 519, 523 n.1 (S.D. W. Va. 2011). Applying the maximum
penalty to the “conservative puta class size,” the defendastaims that the amount in
controversy is $11,340,000. (Resp. Opp. Ritd. Remand [Docket 10], at 8.)

The plaintiff contends that Ms. Wood’s affidiiis inadequate to establish the putative
class size and accordingly the amount in awersy. The plaintiff attacks the affidavit on
several grounds, noting that:) (it does not explain what charges are included within the
category of “delinquency or default-relatetharges”; (2) it includes both delinquency and
default-related charges, even though the comiptanly alleges that CitiMortgage’s assessment
of default-related charges violates the WV@CRInd (3) it does not specify the number of
mortgages assessed default-relatbarges when no ffeclosure has occurred. The plaintiff
alleges that “The lack of a completed forealasis the linchpin here. A borrower whose loan
was actually foreclosed . . . még assessed reasonable charges @sult of default.” (Pl.’s
Reply Supp. Mot. Remand [Docket 13], at 3.) Aciogly, the plaintiff argues that looking to
Ms. Wood'’s declaration, “it is impossible to deténe whether the class consists of one person
with the claims asserted in the complaint, or fifty persons, or 2,520 persoah.” (

| agree with the plaintiff that Ms. Wooddeclaration is over-inclusive. Although it

provides a smaller universe of mortgages thanttital number serviced by the defendant in



West Virginia, it does not assist the court ipegximating how many of the mortgages that have
incurred delinquent or defaulélated charges are actionable unithe WVCCPA or fall into the
class proposed by Ms. HedrickThere is no evidence in the record to determine which
mortgages incurred default-related charges vedsliaquent charges, which are not challenged
by Ms. Hedrick’s complaint. There is also nad@nce in the record to determine which default-
related charges were incurred after a foreclosuiéhe mere possibilitythat the plaintiff and
proposed class could meet the requirement is emaiugh to give this court jurisdiction.”
Caufield v. EMC Mortg. Corp., 803 F. Supp. 2d 519, 528 (S.D. W. Va. 2011). To estimate how
many of the loans identified by Ms. Wood’s affittaare subject to theputative class, | would
have to rely only on speculation and conjecture. As a consequdfi¢¢DIthat the defendant
has failed to prove by a preponderance of theeewmd that the class consists of at least one
hundred members. In this case, the proposes sliae is inextricablipound up with the amount
in controversy. Therefore, ithout anything more than spectits to prove class size, the
defendant has also failed toest its burden of proof as tthe amount in controversy.
Accordingly, | GRANT the plaintiff's motion to remand an@RDER that this case be
REMANDED to the Circuit Court of Karnveha County, West Virginia.

The courtDIRECT S the Clerk to send a copy of thisder to counsel of record and any
unrepresented party.

ENTER: April 26, 2012

JeSeph K. Goodwin,/Chief Judge



