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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

GARY MILLER,

Plaintiff,
V. CIVILACTION NO. 2:12-cv-01255
HUNTINGTON NATIONAL BANK, N.A. et al.,

Defendants.

ORDER

The plaintiff Gary Miller originally broughthis action in December 2011 in the Circuit
Court of Kanawha County. (Notice of Removabjfiket 1], at 1). The defendants removed it to
this court in April 2012alleging both diversity and banknay federal question jurisdictioid. at
3-7. Pending before the court are plaintiff Gary Miller's Motion to Abstain and Remand [Docket
8], defendants Huntington National Bank drmati Snively’s Motion for Judgment on the
Pleadings [Docket 10], and defendant Frank Bradley’s Motion for Judgment on the Pleadings
[Docket 12].

A review of the case reveals that the pgiéfim this action has reopened his Chapter 7
bankruptcy in the United States Banjtcy Court of the Northern Birict of West Virginia, Case
No. 3:10-bk-01394. Accordingly, the costa spont®©RDERS that this matter be
TRANSFERRED to the Northern District of W& Virginia for further review.

|. Background
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The plaintiff brought this case because of aeseof mortgage loans he entered into with
defendant Huntington National Bank. (Pl.'s Meaupp. Mot. Abstain and Remand [Docket 9], at
2). The plaintiff contends that defendantsntington National Bank, Frank Bradley, Appraisal
Associates, and Lori Snively used predatory lengnagtices to “flip” the plaintiff into four loans,
creating a debt which “vastly exceeds his home’s valige.The plaintiff brought this action in
December 2011 in the Circuit Court of Kanaw®aunty, alleging, “Unconscionable contracts in
violation of West Virginia Code § 46A-2-121fraud, negligent misrepsentation; dishonesty,
misrepresentation and breach of professional stdada violation of the Real Estate Licensing
and Certification Act, West Vginia Code 8§ 46A-2-121(2)I1d. at 3. The plaintiff seeks damages,
civil penalties, attorney’seks, and a declaration that “thean agreement is void and
unenforceable pursuant to West Virginia Code § 46A-2-121I@Q)."

Prior to filing this action in state court,gohtiff filed for Chapter 7 bankruptcy in the
United States Bankruptcy Court for the NortheDistrict of West Virginia, Case No.
3:10-bk-01394. The plaintiff listed his property, the le&or which are the subject of this case, but
did not disclose any possible claims agaitse defendants. (Def.’’s Mem. Supp. Mot. J.
Pleadings [Docket 10], Ex. 2). The Chaptdrustee issued a discharge on September 28, 2010,
and closed the case. (Def.’s Mem. Suppt.MoPleadings [Docket 10], Ex. 3).

The plaintiff's bankruptcy has recently beeropened to administer this case as a new
assetSeg(Def.’s Reply Mem. Supp. Mot. J. Pleadiri@ocket 33], Ex. C; Pl.'s Combined Resp.
[Docket 29], Ex. C). A trustee has been appaingaintiff has filed an amended schedule of
assets that includes the claimgdaspecial counsel hired to purdhe claim (who is also plaintiff

Miller's counsel).Seeln re Gary A. Miller Case No. 3:10-bk-01394 &Bkr. N.D. W. Va.)



[Docket 22] (appointing Robert WIirumble as trustee in reopehease); (Def.’s Reply Mem.
Supp. Mot. J. Pleadings [Docket 33], Ex. B & %debtor-plaintiff's amended schedule); Ex. D
(attached order hiring special counsel)). The plaintiff has also sought an exemption for part of the
claim, but the allowed thirty days for the trustee to object has not y&Sedef.’'s Reply Memo.
Supp. Mot. for Judgment on the Pleadings [Docket 33], at 11). As such, it is still unclear whether
the claim belongs entirely to the bankruptcy estatthe plaintiff has retained an interest in the
claim through exemption.

Il. Standard of Review

A district court can change wee for a “case or proceeding untide 11 to a district court
for another district, in the inteseof justice or for the conveniea of the parties.” 28 U.S.C. §
1412 (2006)see Dunlap v. Friedman'’s, In331 B.R. 674, 680 (S.D. Wa. 2005) (holding that
1412 is the appropriate venue transfer provisayrcases “arising under title 11 or arising in or
related to a case undette 11.”). A proceeding arises in TitlElL if it “is not based on any right
expressly created by Title 11, but nevertheless, would have no existence outside of the
bankruptcy.”Valley Historic Ltd. P’ship v. Bank of N,Y486 F.3d 831, 835 (4th Cir. 2007)
(citations omitted; internal quotation marks omitted). A case to avoid or determine the extent or
priority of liens is typically a proceeding “arising in a case” under titleSEe28 U.S.C. §
157(b)(2)(K) (listing the dermination of liens aa core proceedingBarge v. W. S. Life Ins. Co
307 B.R. 541, 544 (S.D. W. Va. 2004pting that civil proceedind&rising in a case under Title
11 include administrative matters, allowance orltfisance of claims, determination of liens and

other matters that take place as part efaiministration of the bankruptcy estate.”).



The factors to consider for the conveniencéhefparties and the interest of justice under
28 U.S.C. § 1412 include:

1. The proximity of creditors of evekynd to the court[;] 2. The proximity

of the debtor to the court[;] 3. Thegximity of the withesses necessary to

the administration of the estate[;] 4. The location of the assets [;] and 5. The

economical and efficient administration the estate. The fifth factor, the

economical and efficient administrationtbe estate, is the most important

factor to consider. Other factors couctsnsider when deciding to transfer

venue are: 1. The presumption in faebthe home court; 2. The ability to

receive a fair trial; 3. The state's interest in having local controversies

decided within its borders, by thoserfidiar with its law; 4. Enforceability

of any judgment to be rendered; [andPintiff's originalchoice of forum.

Barnes v. MoffaftNo. 2:06-cv-0662, 2006 WL 3090908 at *1[HSW. Va. Oct. 25, 2006) (citing
Dunlap 331 B.R. at 681) (citations omitted; internal quotations omitted).

I11. Discussion

The plaintiff has acknowledged that seekegsoidance of the mortgage loan on his
property invokes a determination tbie validity of a lien, and therafe this case arises in a case
under Title 11See(Pl.’s Mem. Supp. Mot. Abstain ariRemand [Docket 9], at 6). 28 U.S.C. §
1412 is therefore the appropriate vepuevision to use in this case.

The factors relating to the comience of the parties indicatbat this case should be
transferred to the Northern District of Westdinia, where the bankruptcy has been reopened and
is now pending (also known as the “home courfhe only creditors are Huntington Mortgage
and Citi Cards, both of whom are in Columbus, Glde(Def.’'s Mem. Supp. Mot. J. Pleadings
[Docket 10], Ex. 2 at 13, 15). A transfer to the NomthBistrict of West fronthe Southern District

of West Virginia will not greatly impact the coewience of these creditors. The debtor (plaintiff

! 1t should be noted that it is not yet entirely settled twxea case “related to” a case under title 11 should use 28
U.S.C. § 1412 or 28 U.S.C. § 14(Bke, e.gDunlap, 331 B.R. at 676-80 (noting the current split of authority and
determining 1412 was appropriate for “related to” actioBedwn v. Wells Fargo463 B.R. 332, 336-39 (M.D.N.C.
2011) (noting the split and current lack of binding Fourth Circuit law on the matter).
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Miller) lives in the Northern District of West ¥ginia, so transfer would be more convenient for
him. Further, the other defendants in this casej Snively and Frank Bradley, both work or
reside in West Virginia. (Compl. 1 4-5). Itusknown what additional witnesses other than the
parties would need to be called, puten that the transactionsissue likely occurred within West
Virginia, it is likely that most if not all withessase within or near We#tirginia. (Compl. {1 3-5)
(noting that all defendants do busss in West Virginia, indicatinglaintiff’s allegations regard
actions they took within the stat@he asset at issue is the debtlaigiff’'s house, which also is in
the Northern Districof West Virginia.Seg(Def.’s Reply Mem. Supp. MoJ. Pleadings [Docket
33], Ex. B at 3) (listing locatio of property as 10786 Winchestérade Road, Berkeley Springs,
WV 25411). The final factor, the economical aefficient administration of the estate, is
particularly important in this cas&€he property at issue in this case is the plaintiff's main asset in
his reopened bankruptcy; if the loan secured lign on the property were declared invalid, the
position of the plaintiff's othecreditor Citi Cards could changAlso, to the extent plaintiff
recovered any damages, those funds could begbatie estate thatoald be distributed to
plaintiff's remaining creditor(s).

The factors relating to thetarests of justice also suppdransferring this case to the
Northern District of West Virgia. Doing so would satisfy theresumption in favor of the home
court, where the bankruptcy proceeding is entlly ongoing. There is no indication that either
party would not receive a fdirial in the Northern Gatrict of West VirginiaSee Dunlap331 B.R.
at 681 (noting transfer did noh@anger plaintiff's right to a faitrial because the parties could
“either consent to a jury trial before the bankruptoyrt or move for withdrawal of reference as

appropriate . . . ."”). The state bfest Virginia’s interest is satisfd equally by venue either in the



Southern or Northern District of West Virgan There is no indication the judgment would suffer
any enforceability issue if transferred. Finaythough this transt does not comport with the
plaintiff's original forum choice of West Virginiatate court, given the core bankruptcy issue at
stake, complying with the plainti’ choice would not occur regardless.

Further, there is an unresotVessue of whether and how thkintiff can bring this action
that is best resolved in coordiien with the bankruptcy proceedingdf the claim belongs
entirely in the Chapter 7 bankruptcy estate, plentiff does not havestanding to bring this
action® Under United States Bankruptcy law andSt\irginia state lawhowever, debtors are
allowed to exempt some portion of thassets from the bankruptcy est&eell U.S.C. § 522(b);
W. VA. CoDE 8§ 38-10-4. If plaintiff Miller properly exepts some portion of the claims in this
case, he may have standingoting the claim for that amourtbee Wissman v. Pittsburgh Nat'l
Bank 942 F.2d 867, 871-72 (finding married debtor-plisthad a “present, substantial interest”
necessary for standing when each they listed an exemption for up to $7,900 of any recovery of
claim listed as an asset on their bankruptcy schedule). Here, plaintiff has claimed an exemption up

to the West Virginia state law maximum undeg thvild card” provisionwhich could be nearly

2 When a debtor files for Chapter 7 bankruptcy, the petition creates a bankruptcy estate which contains “all legal or
equitable interests of the debtor in property as of thentencement of the ca%d41 U.S.C. § 541(a)(1) (2006). This
estate includes causes of actidnge Bogdan414 F.3d 507, 512 (4th Cir. 2005) (citiRglis v. Getaways, Inc217
F.3d 899, 901 (7th Cir. 20008ee alsdMiller v. Pacific Shore Funding287 B.R. 47, 50 (D. Md. 2002) (“Even a
cause of action that the debtor, when filing the petitiashndit know the law granted belongs to the estate.”). The
bankruptcy trustee administers the bankruptcy edtate.Bunker 312 F.3d 145, 150 (4th Cir. 2002).

% Because a pre-petition claim belongstte bankruptcy estate, the trustee has “full authority” over the claim, and
“before the debtor or a creditor may pue a claim, there must be a judidatermination that the trustee in
bankruptcy has abandoned the claiBtéyr-Daimler-Puch of Am. Corp. v. Papp&52 F.2d 132, 136 (4th Cir. 1988)
(affirming district court dismissal of complaint properly within bankruptcy estate wieea tiad been no judicial
determination of trustee abandonmeséke alsMiller, 287 B.R. at 50 (“Moreover, ‘[if a cause of action is part of the
estate of the bankrupt then the trustee alone has standing to bring that claim.”) (§attidgn. Ins. Co. v. Ruppert
Landscaping Cg 187 F.3d 439, 441 (4th Cir. 1999);re Hopking 346 B.R. 294, 303-304 (Bankr. E.D.N.Y. 2006)
(collecting cases to contend that “courts have consistently held that only the trusteé adeébtor has standing to
pursue causes of action that belong to the bankruptcy estate.”).
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$20,000, an amount greater than the Fourtbu@lifound necessary for standingWissman(See
Def.’s Reply Mem. Supp. Mot. J.€ddings [Docket 33], Ex. B at 5-6).

Because the amended schedule was filed on September 12, 2012, however, the time to
object has not yet passesee(Def.’s Reply Memo. Supp. Mofor Judgment on the Pleadings
[Docket 33], Ex. B); ED. R.BANKR. P. 40003(b)(1) (noting that “a g in interest” may object
“within 30 days after any amendment . . . is filed¥jissman942 F.2d at 870 (noting that the
trustee may also object to thebtler’s claimed exemptions). Asuch, the plaintiff's standing
cannot yet be determined. Further, even if treentiff has standing, th&ustee may still be a
necessary plaintiff for this case to proceBde Wissmar42 F.2d at 872. As yet no record of
whether and how the Trustee wishes to proceigld tlve claims that remain in the bankruptcy
estate (or portions thereof,Wissmardoes in fact allow two sepdeacases on the same claims).
Therefore, transferring to the Northern Districvéést Virginia will aid in the coordination of this
case with the bankruptcy’s proceedings to ensoia¢ these jurisdictional issues are properly
resolved.Id. at 873 (suggesting that on remand the aleplaintiffs “give the trustee an
opportunity to intervene” and if the trustee diees, the debtor-plaintiffs could “then move the
bankruptcy court to compel the ttas to abandon the estate’s ingtli@ any potential recovery of
the action”).

Accordingly, it iSORDERED that this case be transferremthe United States District

Court of the Northern District dVest Virginia and that this case stricken from the docket of

* The plaintiff has filed an amended schedule listing possible claims “against Huntington Benlafns of the
West Virginia Consumer Credit and Protection Act,” and “Huntington Bank and othersgartipredatory lending
and appraisal fraud,” alleging the “[aJmount of claim is unknown and Debtor intends to xissumaamount of
remaining[sic] exemptions against claim.” (Def.’s Reply Mem. Supp. Mot. J. Pleadings [Docket BJat36).
Under W.VA. CoDE § 38-10-4(e), the debtor can exempt “eight hundred dollars plus any unused amoun¥’sof W.
CoDE § 38-10-4(a), which allows for a maximum exemption of twenty-five thousandsldllae amended schedule
currently lists $5,800 of exemptions in addition to using the “wild card” exemption for the claims in this case.
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this court.
The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: September 26, 2012




