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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

DEBRA WISE, et al,
Plaintiffs,
V. CIVIL ACTION NO. 2:12 -cv-01378
C. R. BARD, INC,,
Defendant.
ORDER

(Plaintiffs’ Motion to Strike Bard’s “Rebuttal Expert Report” of Dr. Bu trick)

Pending is Plainti’ Motion to Strike Bard’s “Rebuttal Expert Report” of Charles W.
Butrick, M.D., FPMRS [Docket 82Zfiled on December 24, 2014. The defendant has responded,
and the plaintiffs have not filed a reply. The matter is ripe for consideration.

|. Background

This motion involves discussion of three different proposed expert withesbesdase—

Dr. Matthew Clark and Dr. Charles Butrick, both Bard’'s experts, @ndBrian Raybon, the
plaintiffs’ expert All three of these experts are medical doctors

Pursuant to Pretrial Order (“PTO”)¥L8 and the agreement of the parties, the plaintiffs’
deadline to designate and disclose experts in tasein chief was OctobeB, 2014. Bard’s
deadlne to disclose its case @hief experts was November 13, 2014. As for any rebuttal experts,
PTO #118 requiredhe partiedo disclose these experts by December 22, 2(B&eRTO #118
[Docket 15], at 5  20).

On October 9, 2014he plaintiffstimely designated and disclosed Dr. Raybon asate
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specific expert. eePlIs.” Exhibit 1, Pls.” Designation & Disclosure of CaSpecific Experts
[Docket 821], at 5). Bardalsotimely disclosed Dr. Clarlas itscasespecific experon November
13, 2014. $eePls.’ Exhibit 2, Bard’s Designation & Disclosure of CeSpecific Experts [Docket
82-2], at3). That same day, Bard designated and disclosed Dr. Butrick@seaalexpert inall
Wave 1 and Wave 2 cases and a <sgific expéd in six individual cases, although not Ms.
Wise’s case(SeeButrick Initial Report [Docket 825], at 2).On December 4, 2014, | entered an
order setig trial for February 18, 2015SéeOrder [Docket 63]).Then,a few weeks lateon
December 22, 2014he disclosure date for rebuttal expeBarddisclosed Dr. Butrick as‘€ase
Specific Rebuttal Expert Witnesdd allegedly refuteDr. Raybon’s casespecific opinions
concerning Ms. WisgSeePIs.’ Exhibit 5 Bard’'s Disclosure of Butridioocket 825], at 2).0n
December 24, 204 the plaintiffs filed this motion to strike Dr. Butrick’s repoi&eePls.” Mot.
[Docket 82]).

Theplaintiffs argue that Bard untimely disclosBd Butrick. According to the plaintiffs,
Dr. Butrick’s “rebuttal expertreport is, in fact, not a rebuttal at all, but rather additional stippor
for Bard’s case irchief. As a result, Bard should have designated and disclosed Dr. Butrick as a
casespecific expert in Ms. Wise’s cabg its November 13, 201deadline Second, the plaintiffs
argue that Bard’s untimeliness cannot be excused because its failuredsedi3clButrick by its
November 13, 2014 deadline was not “substantially justified or . . . harmless.” Fed. R. Civ. P.
37(c)(2).

In response, Bard argudsdt Dr. Butrick’s report is, in fact, a trueebuttal and that it
accordingly complied with PTO#1.8’s rebuttal deadline of December 22, 20d4he alternative,

Bard argues that any untimeliness was “harmless.” Fed. R. Civ. P. 37(c)(1).



Il. Legal Standard

In the context of expert opinions, the Federal Rules of Civil Procedure define Irebutta
evidence as “evidence . . . intended solely to contradict or rebut evidence on the same subject
matter identified by another party under Rule 26(a)(2)(B) or (C).” Fed. R. Civ. ®(2&D)(ii).
“[A] party may not offer testimony under the guise of ‘rebuttal’ only to proadiditional support
for his case in chief.Noffsinger v. Valspar CorpNo. 09 C 916, 2011 WL 9795, at *6 (N.D. IIl.
Jan. 3, 2011) (citin@ealsv. Terre Haute Police Dep’35 F.3d 621, 630 (7th Cir. 2008)The
plaintiff who knows that the defendant means to contest an issue that is gernhenaitma facie
case (as distinct from an affirmative defense) must put in his evidence @subkeas part of his
case in chief.’Braun v. Lorillard, Inc, 84 F.3d 230, 237 (7th Cir. 1996). Similarly, the Fourth
Circuit has held that “[o]rdinarily, rebuttal evidence may be introducedtordpunter new facts
presented in the defendant’s case in chiefPermissible rebuttal evidence also inclueladence
unavailable earlier through no fault of the plaintiflten v. Prince George’s Cnty., M&.37 F.2d
1299, 1305 (4th Cir. 1984). In other wordshuttal eidence belongs to the plaintiff.

Accordingly, | will first review Mr. Butrick’'s“rebuttal expert report and determine
whether it contradicts or rebuts any opinions of Dr. Raybon or whether itysipnpVides
additfonal support foBard’'scase in chief. However, even ifihd that Dr. Burick’s report does
not contradict or rebut Dr. Raybon’s opinions, the inquiry adm¢&nd there. Federal Rule of Civil
Procedure 37(c)(1) provides that “[i]f a party fails to provide information or iyemtivitness as
required by Rule 26(a) . . . the party is not allowed to use that information or witn&agsply
evidence on a motion, at a hearing, or at tualess the failure was substantially justified or is
harmless’ Fed. R. Civ. P. 37(c)(1) (emphasis addesde Hoyle v. Freightliner, LLGB50F.3d

321, 329 (4th Cir. 2011). The five factors | must consider to determine whether the fakire w



substantially justified or is harmless are:

(1) the surprise to the party against whom the witness was to have teskified; (

the ability of the party to cure that surprise; (3) the extent to which allowing the

testimony would disrupt the trial; (4) the explanation for the party’s fatiire

name the witness before trial; and (5) the importance of the testimony.

Hoyle 650 F.3d at 329 (quotirtg. States R& & Fixture v. SherwikWilliams Co, 318 F.3d 592,
596 (4th Cir. 2003)). With the above standards in mind, | will proceed to review the exped.report
See Jones v. R. Bard, Inc. Civ. Action No. 2:11ev-00114 [Docket 287], at 2-3 (J. Goodwin).

Il. Discussion

A. Rebuttal Expert Report

First, he plaintiffs contend that Dr. Butrick’s report is untimely because it is nuotea t
rebuttal of Dr. Raybon’s opinions. According to the plaintiffs, “Bard’s attempt tdifgieanother
urogynecologisto purport to ‘rebut’ Plaintiffs’ urogynecologist is merely an improper atteémp
bolster its defense case.” (Pls.” Mot. [Docket 82], aT ey state Dr. Clark has already testified
in rebuttal to Dr. Raybon’s causation opinions as to Mrs. Wise specificallyg; dses not get
another bite at that applefd(). Moreover, the plaintiffarguethat Dr. Raybon’s opinions were
availableto Bard before itNovember 13, 201dxpertdisclosure deadlin@nd, thus, any rebuttal
by Dr. Butrickis improper because rebuttal evidence is meantdunter new facts presented|.]
Allen, 737 F.2d at 1303.agree with the plaintiffs.

In his reportDr. Butrick acknowledges that had “previously been asked by Bard to offer
an objective expert opinion about multiple cases involving transvaginal mesh precaidifEain
and, most recently, to provide a rebuttal to Dr. Raybon’s report, particuladpini®nsoffered
in the case brought by Debra Wisel 2¢v-01378.” Or. Butrick’s“Rebuttal Report[Docket 82

4], at 12). Healso identifiesallegedflaws inDr. Raybon’s opinionand explainsiow his opinions

differ from Dr. Raybon’s. $ee id. e.g, at 22 (“Dr. Raybon’s Report appears to disregard Ms.



Wise's medical history and many important faat€luding the need for repeated urethral
dilatations when she was 19 years olds®g id, e.g, at 24 (*Very important features of the
immediate postoperative course include severe ‘bladder spasms’ and urethral plaem, afei
which is fully explored in Dr. Raybon’s Repoit.’see id, e.g, at 28 (“Based on a differential
diagnosis and my knowledge and experience treating pelvic pain and pelvic floor disodiéos, a
a reasonable degree of medical probability and/or certainty, Ms. Wise’'sqgraplaints, contrary
to Dr. Raybon’s Report, were not caused by the Avaulta devices.”).

Even if Dr. Butrick’s report counters Dr. Raybon’s opiniotisaracterizing Dr. Butrick as
a rebuttal witness for Dr. Raybon is impropBard receivedr. Raybon’sreport over a month
before its disclosure deadline on November 13, 20¥4h8 time of Dr. Butrick’s disclosuren
December 22, 2014, Dr. Raybon’s opinions were certainly not “new fectdard.Allen, 737
F.2d at 1305Moreover, Bard had already timetlysclosed Dr. Clark, a caspecific expert for
Ms. Wise.Bard may not escape its expert disclosigadlineby merely deenmg Dr. Butrick a
“rebuttal expert.

FurthermoreDr. Butrick’s opinionsbolster Bards case irchief. In fact, he form of Dr.
Butrick’s expertreportdemonstrates that he simply provides additional support for Bard’s case in
chief. As | note above, Bard disclosed Dr. Butrmk November 13, 2014s a general expert in
all Wave 1 and Wave 2 cases and a-cgpezific expert fom handul of plaintiffs, not including
Ms. Wise His initial report contains his gene@inions and, thergasespecifc opinions orsix
plaintiffs. (SeeButrick Initial Report [Docket 85]). Dr. Butrick’s “rebuttal” reportmerely
restates his already discimsgeneral opinions and, theacks on a casgpecific opiniorfor Ms.
Wise.(SeeButrick “Rebuttal” Report [Docket 82]). This is not a true rebuttal repoBardcould

have conveniently included Dr. Butrick&pecific causation opinion on Ms. Wise in its initial



disclosure. It already had Dr. Raybon’s opinions at that time.

Moreover a rebuttal expeis reiteration ofalready disclose@xpert opiniondheas on
whether the reptis, in fact, a true rebuttabee JonesCiv. Action No. 211cv-00114 [Docket
287], at 4, 5 (finding that the ghtiffs’ expertrepors were notrebuttat where theymerely
reiterated “the same opinions already offered by plaintiffs’ initial expettje, the fact that
Bard had already disclosed Dr. Clark the issue of specific causatiaihthe more suggests that
Dr. Butrick is not a rebuttal expert.

Therefore, FIND that Dr. Butrick’s report isot a trueebuttal expert reporT.hus Bard’s
disclosure of Dr. Butrick on December 22, 2014 was untimely.

B. Substantially Justified or Harmless

Next, | must determine whether Bard’s untimelinissexcusedinder the five factors set
forth in Southern States Rack and FixtugeseHoyle 650 F.3d at 329 (quotirng. States Rack &
Fixture, 318 F.3d at 596Under Federal Rule of Civil Procedure 37, Bard maywstgDr. Butrick
as a specific causation expert in Ms. Wise’s case li@tiédisclosure “was substantially justified
or is harmless.” Fed. R. Civ. P. 37(c)(1). In making this determination, | considerltvarig
five factors:

(1) the surprise to the party against whom the witness was to have teskified; (

the ability of the party to cure that surprise; (3) the extent to which allowing the

testimony would disrupt the &if; (4) the explanation for the party’s failure to

name the witness before trial; and (5) the importance of the testimony.

Hoyle 650 F.3d at 329 (quotirtg. States Rack & Fixture v. Sherwkilliams Co, 318 F.3d 592,
596 (4th Cir. 2003)).
Here, @ fiv e factors weigh in favor dftriking Dr. Butrick’s report. First, in their motion,

the plaintiffs state that they weri@ fact, surprisedo find out thatDr. Butrick had casespecific

opinions orMs. Wise.Bard had already disclosed Dr. Clark as thesespecific urogynecologist.



Also, Bard had already disclosed Dr. Butrick as a-speeific expert for plaintiffs other than Ms.
Wise. As a result, it is reasonable that the plaintiffs dismissed the chance that Dok Biguld
be a specific causation expert in the instant deséor the second and third elemetite plaintiffs
would have to take Dr. Butrick’s deposition on Ms. Wiserder to cure that surpris€onducting
this deposition, howeveryould disrupt the Raintiffs’ pretrial preparationAlso, although the
plaintiffs have filed @aubertmotion to exclude certaigeneralopinions of Dr. Clark, thehave
not challenged his specific causation opiniohs.a result Dr. Butrick’s casespecific opinions
may disrupt the trial His opinions are likely cumulative ddr. Clark’s opiniongsand, therefore,
Dr. Butrick’s proffer at trial will simpy be wasteful Fourth, Bard’'amerelabeling of Dr. Butrick
as a “rebuttal” expert is natsufficient explanation for itsniimely disclosure. Finallyas for the
fifth element, specific causation is important evidence for trial. Howéverimportance of Dr.
Butrick’s testimony is diminisheldecause Dr. Clark has already offered testimortlgigarea.

Therefore, FIND tha Bard’s late disclosure of Dr. Butrick was not substantially justified
or harmless. Thus, Bard may not use Dr. Butasla casspecific witness at trial.

IV. Conclusion

Therefore, the plaintiffs’ motion to strike Dr. Butrick®yebuttal expert report is
GRANTED [Docket 82]. The couDIRECTS the Clerk to send a copy of this Order to counsel
of record and any unrepresented party.

ENTER: February 32015
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JOSEPH K. GOODWIN
UNITED STATES DISTRICT JUDGE
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