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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

CHARLES BRUMFIELD,

Plaintiff,
V. CIVILACTION NO. 2:12-cv-01481
CHARLES MCCANN, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending are three motions to dismand the plaintiff's motion for leave to file an amended
complaint. The motions to dismiss are: the ddént Jerry Bowman’s motion to dismiss [Docket
24]; the defendant Donald Whitten’s motion to dismiss [Docket 30]; and the defendants Judy
Johnson, Charles McCann, and Thomas Rameyndofi®n to dismiss [Docket7]. The plaintiff,
Charles Brumfield, has also madamotion for leave to file aamended complaint for damages
and equitable relief under 42 U.S.C. § 1983 [Do@&. The parties have responded to these
motions and made their replies [Docket 37,418,46, 53, 54, 55, and 56], rendering the motions
ripe for review. For the reasons dissed below, the motion to amendGRANTED and the
motions to dismiss al@RANTED.

l. Background

This case arises out of the plaintiff's allegasdhat defendants erggd in various acts of

electoral misconduct in relation tilee May 11, 2010 Democratic pramy election for Circuit Clerk
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for Lincoln County. In the originadlomplaint, the plaitiff asserted a claim under 42 U.S.C. § 1983
for the deprivation of a constitotal right, a state law tort claim for intentional infliction of
emotional distress, and a state law claim basethe bond required by W. Va. Code 8§ 6-2-10 to
assure that county officials faithfully dischargeithduties. [Docket 1]. Tén state law claims do
not appear in the amended complaint. (Amer@ewhpl., [Docket 36]). Because | am granting the
motion to amend, the state law claims are deemed to be drdggeadiright & Miller, et al., 6
Federal Practice and Procedure 8§ 1476 (3d ed.) (“*Once an amended pleading is interposed, the
original pleading no longgrerforms any function in the case . . . ."”).

The plaintiff was a candidate for the May D10 Democratic primgrfor the office of
Circuit Clerk of Lincoln County(Amended Compl., [Docket 36],  50). Defendant Jerry Bowman
was an opposing candidate in the primary electioha I 51). The plaintiff alleges that when the
polls closed on May 11, 2010, he haon the election based on the wtast in persoat the polls
or through early voting.Id. at  52). But on May 27, 2010, t@®unty Commission of Lincoln
County (with defendant McCann as its president defendant Johnson as its secretary) certified
the results and declared JerrywBoan to be the winner of themination following a recount of
all absentee ballots voted in the primary electitoh.gt 1 53, 55). The absee ballot count was
511 votes in favor of defendant Bowmanda?2 votes in favor of the plaintiffld, at  55). The
plaintiff then initiated an election contest, which he was ultimately declared the winner and
elected to the office d€ircuit Clerk in the 2010 general electiohd. (at 56-57).

The plaintiff alleges that the absentee balleése collected and ved illegally, alleging
that defendants Bowman (as Sheriff of Lint@ounty), Whitten (as @inty Clerk of Lincoln

County), and Ramey solicited absentee ballotiegipons in-person and had knowledge or should



have had knowledge that there were inaccuratensagiven in those applications to meet the
authorization requirements wbting by absentee ballotd( at 1 23). He alleges that 429 voters
submitted applications for absentee ballots by mail based on their falsely alleged absence from the
county during in-person voting, and these voterseviken wrongfully allowed to vote by mail.
(Id. at 1 32—-33). Also, 34 voters submitted apfilbees for absentee voting by mail and were
provided with official ballots despite the facathno reason was givedor voting the absentee
ballot by mail. {d. at § 34). Whitten allegedly did not chalfge any of these ballots despite the fact
that he knew or should have known of the vot@Edure to comply withW. Va. Code § 3-3-1 and
8§ 3-3-5. (d. at 1 35).

Based on these factsgetplaintiff seeks relief under 42 U.S.C. § 1983.

. Legal Standard
a. Motion to Amend

If a party’s pleading is one to which a pessive pleading is required, that party may
amend its pleading once as a matter of courdeinv‘21l days after service of a responsive
pleading or 21 days after servioka motion under Rule 12(b), (&), (f), whichever is earlier.”
Fed. R. Civ. P. 15(a)(1)(B). The plaintiff’'s motiéor leave to amend his complaint was filed on
September 28, 2012; therefore, thaintiff can amend his compldias a matter ofourse with
respect to the defendant Whitten, who filedRige 12(b)(6) motion to dismiss on September 26,
2012.See Galustian v. Peter, 591 F.3d 724, 730 (4th Cir. 2010) (dimig that it was an abuse of
discretion to deny an amendmentaamatter of course eventife amendment would have been

futile). With respect to the other defendants, | éivsence of their written consent, the plaintiff



may only amend his complaint with this courémve, which should be “freely give[n] when
justice so requires.” Fed. R. Civ. P. 15(a)(2).

The plaintif's amended complaint has addedequest that this court “award him a
measure of damages that best suits the purposes fsic] equitable remedy as an innocent party
who has suffered harm at the hands of wrongdoers . . . .” (Amended Compl., [Docket 36], at T 61).
He asks “that he be awarded such equitabief gy the [c]ourt as will make him whole and do
justice between the partieslt() Also, he has removed his request for punitive damages and his
state law claims. Although the amended complainiccte denied as futilevith respect to all
defendants but Whitten, granting the motion to amend the complaint would have the same end
result in this case because the amendment doeshange the disposition of the motions to
dismiss. Therefore, the plaintiff's motion for leave to amend his complaBRANTED.

b. Rule12(b)(6) Motionsto Dismiss

The defendants have filed motions to dssnunder Federal Rule of Civil Procedure
12(b)(6). A motion to dismiss fitkunder Rule 12(b)(6) tests the legafficiency of a complaint or
pleading.Giarratano v. Johnson, 521 F.3d 298, 302 (4th Cir. 2008). Federal Rule of Civil
Procedure 8 requires that a plegpoontain a “short and plain statent of the claim showing that
the pleader is entitled to reliefAs the Supreme Court statedAshcroft v. Igbal, that standard
“does not require ‘detailed dtual allegations’ but ‘it dermals more than an unadorned,
the-defendant-unlawfully-harmed-me asation.” 556 U.S. 662, 678 (2009) (quotiriggll
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). A cowannot accept as true legal
conclusions in a complaint that merely redite elements of a cae of action supported by

conclusory statementkd. at 677—78. “To survive a motion tosdiiss, a complaint must contain



sufficient factual matter, accepted as true, to ‘staflaien to relief that is plausible on its face.”
Id. at 678 (quotingfwombly, 550 U.S. at 570). To achieve facm@ausibility, the plaintiff must
plead facts that allow the court to draw the reabtminference that the defendant is liable, and
those facts must be more thanrelg consistent with the defendantiability to raise the claim
from merely possible to probablel

Although the motions to dismiss were directedh&t original complaint, 1 do not find it
necessary to require the parties to file new motions just because an amended complaint was
introduced while the motions were pendisge U.S. ex. rel. Constructors, Inc. v. Gulf Ins. Co.,
313 F. Supp. 2d 593, 596 (E.D. Va. 2004) (statireg tinder such circumstances a “court may
consider the motion[s] as bermddressed to the amended piegt (citing 6 Charles Alan
Wright et al.,Federal Practice and Procedure § 1476, at 558 (2d ed. 1990The third edition of
Wright and Miller also favors thigiew, and other district courts thin this circuit have held the
same. 6 Charles Alan Wright et &lederal Practiceand Procedure 8 1476 (3d ed. 20123ee also
Buechler v. Your Wine & Spirit Shoppe, Inc., 846 F. Supp. 2d 406, 415 (D. Md. 2012) (stating that
to deny the motion to dismiss Waut prejudice to refile would ke“useless exercise and contrary
to the notion of judicial economy”¥ee also Keith v. U.S. Airways, Inc., 994 F. Supp. 692, 692 n.1
(M.D.N.C. 1998) (adopting the remsng in Wright and Miller).

[Il.  Discussion

The plaintiff’'s 8 1983 claim is not entitled telief on its face. Even if the elements of a
§ 1983 claim have been met, the United StatestQiukppeals for the Fourth Circuit has held
that “federal courts are not available for awards of damages to defeated canditiabbsSon v.

Miller, 797 F.2d 1279, 1280 (4th Cir. 1986). This is pregisdiat the plaintiff is seeking in this



suit. (Amended Compl., [Docket 37], at 14-15)thdugh the plaintiff also seeks some “equitable
relief,” which the court irHutchinson stated may give rise toagnizable causef action under

§ 1983 in “rare and extraordinary circumstancess” ghaintiff makes no seific request of this
court’s equitable powers, and tenflates his request for an déaible remedy with his request for
damages.I@. at § 61). Such a vague and apparently caafuequest for this cot to use its equity
powers, combined with the fatttat the plaintiff brought this guwo years aftethe election in
dispute, does not nearly ride the extraordinary citomstances contemplated biutchinson
which would give a right to relief.

The Fourth Circuit itHutchinson provided many powerful reasons against federal courts’
involvement with electoral disputes. For instartbe, state has provided that contests for county
office are to be resolved by county courts7 /@.2d at 1284 (citing W. Va. Code § 3-7-6).
Furthermore, West Virginia courts have “d¢len mandamus” powers by which they may “compel
any [election] officer . . . to do andnferm legally any duty [] required of himld. (citing W. Va.
Code § 3-1-45). The state “has enacted legislation designed to control “[p]olitical campaign
contributions, receipts and expenditures rnbney, advertising, influence and control of
employees, and other economic, political and saaiatrol factors incident to . . . electionkd’ at
1285 (citing W. Va. Code 8§ 3-8-1). There are crimhganctions available under West Virginia law
“for those found to have filed fadsreturns, tampereditiv ballots, bought or sold votes, and the
like.” Id. (citing W. Va. Code 88 3-9-1 ®9-24). Thus, there are statreated avenues for dealing
with the conduct at issue in terms of remedlieshe wronged and punishment for the wrongdoers.

If the federal courts were aVaible to hear all ste election disputasider § 1983 based on

a plaintiff’'s generic prayer foequitable relief in its complaint, all of the concernglirichinson



would still exist without any tangie change in th calculus. There is Btihe potentiaintrusion on
the states’ procedures and the accompanying fesleraloncerns, the posdity of inconsistent
judgments concerning elections, #resion of the finality of eléon results, and the danger that a
cause of action in federal court would provide incentive to bypass established state procedures.
But without class-based discrimiran in the election process overly restrictive state election
laws, or an allegation on par with these ciabnal concerns, the befiteof a federal court
stepping in to moderate electidisputes is far outweighed by tdangers to our very political
system.See id. at 1280 (providing examples of when fealecourts are available to guard the
electoral process). Adutchinson recognized, “[t]he legitimacy alemocratic politics would be
compromised if the results of elections were regularly to be rehashed in federal Ichdrhé
federalism concerns presentHiutchinson are even more pressing in this case, where Brumfield
used the state election contest proces@nd was instated as the winn8ee(Amended Compl.,
[Docket 36], 1 56-57).

In consideratiorof the foregoing, FIND that the plaintiff has failed to state a claim upon
which relief can be granted.

V.  Conclusion

The plaintiff's motion for leave to file aamended complaint for damages and equitable
relief under 42 U.S.C. § 1983 [Docket 36][GRANTED. Defendant Jerry Bowman’s motion to
dismiss [Docket 24] ISRANTED. Defendant Donald Whitten’s motion to dismiss [Docket 30] is
GRANTED. Defendants Judy Johnson, Charles MaGaand Thomas Ramey Jr.’s motion to

dismiss [Docket 47] iISRANTED.



The court furtherORDERS that the case, including allatins and counterclaims, be
DISM I SSED without pregudice andSTRICKEN from the docket.

The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: March 11, 2013
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JOSEPH R” GOODWIN
UNITED STATES DISTRICT JUDGE




