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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

JANET L. THOMPSON,

Plaintiff,

V. CIVILACTION NO. 2:12-cv-01945

THE KANAWHA COUNTY COMMISSION, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

On Pending before the Court are two mo$ to dismiss. The first was filed by
Defendants Tim Leach and Natalie Tenant. [26F The second was filed by Defendants Rod
Blackstone; the City of Charlestowest Virginia; the City of Carleston, West Virginia, City
Council Members; Paul Ellis; and JamesRé&ishman (“the Charleston DefendantBCF 43.]

Following the filing of Plaintiff's originapro seComplaint, on June 8, 2012, this case was
referred to Mary E. Stanley, United States Magite Judge, for submission to this Court of
proposed findings of fact and recommendatiardieposition (“PF&R”),pursuant to 28 U.S.C. §
636(b)(1)(B).

For the reasons that follow, the CoON ERRUL ES Plaintiff's objectionsADOPT S the

PF&Rs andGRANTS both motions.

1 Plaintiff originally named twenty-two known defendants. Defendant Rod Blackst&eesikteen other
Defendants, has been dismissed from this case.
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. FACTUAL AND PROCEDURAL BACKGROUND

The facts concerning this matter are accuraaly more fully set forth in the PF&Rs and
need not be fully repeated here. In bribfs matter arises from events surrounding the 2011
mayoral election in the City of Charleston, W&4tginia. According to Plaintiff's Amended
Complaint, Plaintiff wanted to file as an Inpndent candidate for mayor, but in December 2011
the Elections Division of the West Virginia Seenst of State’s Office adsed Plaintiff that she
was ineligible to file as an Independent because the deadline for Independent filing had passed.
The filing period for Democratic candidates\dapresumably Republican candidates) had not
lapsed. Consequently, Plaintifigistered as a Democrat and filed her candidacy for the office
of Mayor. Plaintiff filed a formal complaint witthe Elections Division of the West Virginia
Secretary of State’s Office attacking the disparfiling deadlines for Independents and other
political parties. Sometime e¢heafter the Charlest City Council exteded the deadline for
Independent filings, presumably bringing it iriignment with other political parties’ filing
deadlines. Notwithstanding the extension, Plaintiffmained a Democratic candidate for mayor.

Plaintiff lost her bid for mayor in the May 2011 general electidm.early June 2011,
Plaintiff filed an election contésvith the City ofCharleston and the Kanawha County Clerk’s
Office challenging the election results based owagety of alleged elein law violations.
Plaintiffs Amended Complaint states that Pldfrfiled an unsuccessful wrof prohibition in the
Supreme Court of Appeals of West Virgini&ghe also filed suits in Kanawha County Circuit

Court, but the cases were dismissed for lack w$diction. Thereafter, the City of Charleston

2 Based on Plaintiff's filings and theanscript of the July 20, 2012 stattenference held by Magistrate Judge
Stanley, it is apparent that Plaintiff is an intelligemtd determined litigant. Nonetheless, Plaintiffs Amended
Complaint and her other filings, at times, are challenging to fully comprehend. Magistrate Judge Stanley has
commendably managed this unwieldy and difficult case. As ipralsecases, the Court will construe Plaintiff's
pleadings liberally and afford hall reasonable factual inference&rickson v. Pardyss51 U.S. 89, 94 (2007)
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held two hearings concerning Riaif’'s challenge to the electiorsults, but Plaintiff advised the
council members that she would not attend aihgavhere “the foxes [Charleston City Council
members] were the judges.” (ECF 22 at 1U}timately, the City Council dismissed Plaintiff's
contest after Plaintiff failed tappear and after receiving egitte and testimony from former
Defendant Vera McCormick, the Kanawha County Clerk.

On June 8, 2012, Plaintiff filed har forma pauperispro seComplaint in this Court and
the case was referred to Magistrate Judge Stankollowing a status conference, during which
Magistrate Judge Stanley advised Plaintiff ofimas pleading deficienes in her Complaint,
Plaintiff filed her Amended Complaint. S€eECF 14 & 223

Plaintiffs Amended Complaint contains 1J0efatory paragraphs detailing Plaintiff's
factual allegations concerningetl2011 election and its aftermatilhereafter, Plaintiff alleges
four specific claims: “Count—-+Violations of 42 U.S.C. Séion 1983 Deprivation of Civil
Rights under Color of Law”; Count-H-Violations of 42 U.S.C. [81985 Conspiracyo Interfere
with Civil Rights; “Count Il—Volation [sic] of 42 U.S.C. [8] 1986Knowing and Failure to
Prevent Violations [so styled]”; “Count P+Violations of 42 U.S.C. § 1981 Equal Rights under
the Law”. (ECF 22.) In her prayer forlied, Plaintiff requests $46,000 for her expenses;
“general damages” of $10.0 million; punitive dagaa of $1.0 million; fees and costs; and such
other relief “as may be warrantent as is just and proper.”Id(, at 31.) Elsewhere in the
Amended Complaint, Plaintiff requests an injuoctseeking to restrain certain Defendants from
“violating the West Virginia Edction Laws” and a declaratonydgment as the Court “sees proper

and applicable.” Id., at 30.)

3 On August 21, 2012, Plaintiff filed a “Notice/Motion to supplement pleadings”. (ECF 51.) In this document
Plaintiff corrected certain factual averments she made in her Amended Complaint.
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Over the following months, the partiedel numerous motions including the pending
motions to dismiss filed by Defendants Tinedch and Natalie Tenant, and the Charleston
Defendants. Attached to the Charleston Defersiambtion to dismiss were seventeen exhibits,
which largely consist of variousublic records, court ordersi@ other documents filed in the
course of Plaintiff's state caulitigation and election contedtanscripts, and other documents
whose authenticity do not appear to be in cantddefendants Natalie iant and Timothy Leach
joined the Charleston Defendantsotion to dismiss. (ECF 50.)

By Order dated July 31, 2012, Magistrate JuBtgmley, in consideration of Plaintiffiso
sestatus, provided detailed notice to Plaintiff advising her of hght'rand obligation” to file a
responses to each of the defendants’ variousom®tand to submit affidavits and other factual
materials supporting her positions. (ECF 49 &)l1-Magistrate Judg8tanley’s Order cited
Rule 56 of the Federal Rules Gfvil Procedure and warned Plaintiff that the factual statements
contained in the Defendants’ exhibits would lbeepted as true unless Plaintiff established facts
showing “the existence of a genuioeactual dispute of materiaddt for trial.” (ECF 49 at 2.)
Plaintiff was further warned théaer failure to respond to the Daf#ants’ motions “may result in
entry of summary judgment denyg the relief sought in the Aemded Complaint and dismissing
some or all of the case.” (ECF 49 at 2.) S&msptember 14, 2012, Plaintified her responses to
the motions and included various supporting makeras an exhibit. (ECF 61, 68.) Like the
Defendants’ motion to dismiss,@tiff's supporting exhibits largglconsist of documents that do
not pose controversial authenticity issuesg(West Virginia state laws, public records,
correspondence to Plaintiff fromefWest Virginia Secretary of &e’s Office, a transcripts). On

September 24, 2012, the Charleston Defatgifiled their reply. (ECF 74.)



Magistrate Judge Stanley pased of most of the predl motions by Order entered on
November 20, 2012. (ECF 77.) The twosmhsitive motions now under the Court’s
consideration, however, were not resolvedtigt Order. On December 7, 2012, Magistrate
Judge Stanley recommended in two separate PRB&the Court grant both motions to dismiss
on the basis that the Plaintififsmended Complaint fails to state a claim upon which relief may be
granted. (ECF 83 & 84.)

Objections to the PF&Rs in this caseravénitially due on December 24, 2012, but the
deadlines were later extended to January 14, 2@aintiff filed timely objections to the PF&Rs
on January 14, 2013. (ECF 87, 88.)

The Court is not required teview, under a de novo or anyhet standard, the factual or
legal conclusions of the magigiegudge as to those portions of the findings or recommendation to
which no objections are addresse@fihomas v. Arn474 U.S. 140, 150 (1985). Failure to file
timely objections constitutes a waiver of de nowde® and the Petitioner'sght to gpeal this
Court’s Order. 28 U.S.C. 8 636(b)(%ge also Snyder v. Ridenp889 F.2d 1363, 1366 (4th Cir.
1989);United States v. Schronc&7 F.2d 91, 94 (4th Cir. 1984). In addition, this Court need not
conduct a de novo review when a party “makesegal and conclusorgbjections that do not
direct the Court to a specifarror in the magistrat® proposed findingsral recommendations.”

Orpiano v. Johnsaore87 F.2d 44, 47 (4th Cir. 1982).

4 Plaintiff filed her objections with the Clerk on January 14, 2013, and she also hand-delivered to the Court’s
chambers a courtesy copy of the objections. The filed version, however, is missing pages tloge(RQd 87);

the chambers copy contains all pages (ECF 88). Betheseourt considers the assion of pages three and four

from the filed copy to be inadvertent, the Court docketed the chambers courtesy copy so that the retoeflecbul

the entirety of Plaintiff's objections. Referto the objections will be to ECF 87 and 88.
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[I. DISCUSSION

A. LegalStandards

As noted earlier, the Court is mindiofl the well-settled principle th@ro sefilings must
be liberally construed.Erickson v. Pardus51 U.S. 89, 94 (2007) (citing Estelle v. Gamble, 429
U.S. 97 (1976))De’lonta v. Johnson_ F.3d __, 2013 WL 310350 at *3 (4th Cir. Jan. 28,
2013) (same). However, generous constructigm@tepleadings is not without limit&eaudett
v. City of Hampton775 F.2d 1274, 1278 (4th Cir. 1985) (obsegvihat “[d]istrid judges are not
mind readers”). District courts are not reqd to “conjure up questions never squarely
presented.” Id., at 1278.

As with parties who are reggsented by counsel, a court sldonot dismiss an action for
failure to state a claim “ ‘ungs after accepting all well-plead@dlegations in the plaintiff's
complaint as true and drawing all reasonable faatderences from those facts in the plaintiff's
favor, it appears certain that the plaintiff canpoive any set of facts in support of his claim
entitling him to relief.” "De’Lonta v. Angelone330 F.3d 630, 633 (4th Cir. 2003) (quotMgney
v. Wyche 293 F.3d 726, 730 (4th Cir. 2002)). However, the complaint must contain sufficient
facts “to raise a right toelief above the specuige level” and “state alaim to relief that is
plausible on its face Bell Atl. Corp. v. Twombl|y650 U.S. 544, 555, 570 (2007).

The Court may consider facts derived fr@ources beyond the four corners of the
complaint, including documents attached to the complaint and to the motion to dismiss, “so long as
they are integral to the complaint and authenti@hilips v. Pitt Co. Mem. Hosp572 F.3d 176,
180 (4th Cir2009) (citingBlankenship v. Manchjd71 F.3d 523, 526 n. 1 (4@ir. 2006)). “[A]

court may consider official public records, docutsetentral to plaintiff's claim, and documents



sufficiently referred to in the complaint so loag the authenticity of these documents is not
disputed.” Witthohn v. Fed. Ins. Co164 Fed. App’x 395, 396-97 (4@ir. 2006). However,
“[i]f matters outside the pleadings are presemte@ind not excluded by the court, the motion must
be treated as one for summary judgment under58ufe Fed. R. Civ. P. 12(d). Pursuant to Rule
56 of the Federal Rules of Civil Procedurg]ti¢ court shall grant summary judgment if the
movant shows that there is no genuine dispute asytanaterial fact and the movant is entitled to
judgment as a matter of law.” Amforma pauperi€laim having no arguablgasis in law or fact
may be dismissed as frivolousdafor failure to state a clainpon which relief may be granted.
Neitzke v. Williams490 U.S. 319, 325 (1989); 28S.C. § 1915(e)(2)(B).

B. Analysis

Liberally construing Plaintiff's twenty-twogge objections, the Cduhnas isolated nine
objections. The Court has carefully reviewed eafcthese objections and finds that all of the
objections are non-specific, general, conclysancoherent, or do not otherwise present a
meritorious basis for denying the pending motiondismiss. For example, Plaintiff states that
she only requested a declaratprgigment that the Court sawalicable and proper whereas the
PF&R incorrectly states that Pidiiff requested a deafatory judgment thddefendants violated
West Virginia election laws and her civil rights. (ECF 88-a3.2 While Plaintiff is correct on
this point, Magistrate Judge Stanley’s construatibBlaintiff's request was a fair interpretation in
the context of the Amended Complaint as a wholdore importantly, theharacterization is of
no legal consequence. Plaintiff also faulte PF&Rs for ignoring the consequences of the
alleged election violations and directs the @suattention to the Amended Complaintid.( at

5-6.) Plaintiff further complains that the &Rs improperly tracks th procedural history



outlined by Defendant’s exhibits andpnoperly characterizes certain factsl.(at 6-7.) These
objections all lack merit.

One of Plaintiff’'s objections-and the one to which Plaintiff devotes the most effort
merits discussion. Magistratadhe Stanley recommends that thetions to dismiss be granted
because the Amended Complaint fails to stata@ncbn which relief may be granted. Plaintiff
challenges this recommendation. More spedlficaPlaintiff, among other things, faults
Magistrate Judge Stanley because she “supplie#sagmning as to how” Plaintiff's complaint is
the same as the complaint at issueHutchinson v. Milley 797 F.2d 1279 (4th Cir. 1986).
Plaintiff also argues at length that Magistrate Judge Stanley intpr@el in contradiction to her
July 31, 2012, Order disposed of the pending motimnsg standards appéble to Federal Rule
of Civil Procedure 12(b)(1) & (6) and not tharsmary judgment standards under Federal Rule of
Civil Procedure 56. (ECF 7-15.)

Magistrate Judge Stanieorrectly determined that Plaintiff's Amended Complaint fails to
state a claim upon which relief may be granted. b&gin, Plaintiff is carect that Magistrate
Stanley indicated in her July 31, 2012, that Defatglanotions to dismiss would be considered
under summary judgment standards. Howeudnnately in her PF&Rs, Magistrate Judge
Stanley did not appear to considnaterials outside of the pleadings in making her determination
that Hutchinson bars Plaintiff’'s suit; rather Magistratdudge Stanley recited the parties’
arguments, which, in turn, rely dacts alleged in Plaintiff's Ammeded Complaint and did not refer
to facts alleged in the exhibits attached with the motions to dismiss submissidimsis,

Magistrate Stanley did not err by ragiplying summary judgment standards.

5 The Court observes that many, if not all, of the athitttached to the parties’ filings in connection with the
motions to dismiss are official public records, documents central to plaintiff's claims, documéaisrslyfreferred
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Even if the Court assumes that Plaintiff h@dusibly stated the elements of each of her
four claims, it is well-settled that federal ctauprovide no refuge fdosing political candidates
who seek damages for garden variety irregularties occur in the course of public elections.
Hutchinson v. Milley 797 F.2d at 1282-86. The plaintiffs kutchinsonwere three losing
candidates for federal, state, and local officéd., at 1280. They filed stuseeking to recover
approximately $9.0 million in damages under various theories of liability, including 42 U.S.C. §
1983. In affirming the district court’'s dismissaf the suit, the Fodin Circuit held: “We
conclude that federal courtseanot available for awards of miages to defeated candidates.
Requests for equitable interventioo factual disputesver the conduct adlections, which raise
many of the same concerns as those presentddsbyamages action, are unavailing save in rare
and extraordinary circumstancesld., at 1280. The court acknowledged the “significant duty of
the federal courts” to preserve constial rights in the electoral procestd., at 1283. That
duty, however, concerns @ssinvolving “the general applitan of law and procedures, not the
particulars of election disputes.ld. The court offered examples of cases where the federal
courts may properly intercede, nameatgses involving class- and race-based restrictions on the
right to vote (or that so burden the exercise of politiogthts) and cases involving unlawful
redistricting schemes. Id. In contrast are cases involg “garden variety election
irregularities.” 1d. The federal courts decline to interé in this second category of cases
“because of the constitutional recognition thaatess are primarily r@®nsible for their own
elections,” and that alternativemnedies are adequate to guararkexintegrity of the democratic

process.’ld. (citations omitted).

to in the Amended Complaint, and documents whose authenticity is either not contested or cannot reasonably be
contested.
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As this Court recently notad a case involving a 8 1983 claim:

The Fourth Circuit irHutchinsonprovided many powerful reasons against federal
courts’ involvement with electoral dism# For instance, ¢hstate has provided
that contests for county office arelie resolved bgounty courts. Hutchinson v.
Miller], 797 F.2d at 1284 (citing W. Va. Code 8§ 3-7-6). Furthermore, West
Virginia courts have “election mandasiipowers by which they may “compel any
[election] officer . . . to do and perforlegally any duty [ ] required of himId.
(citing W. Va. Code § 3-1-45). The stdteas enacted legiation designed to
control “[p]olitical campaign contributins, receipts and pgnditures of money,
advertising, influence andatrol of employees, and otheconomic, political and
social control factors incident to ... electionsl’at 1285 (citing W. Va. Code § 3—
8-1). There are criminal sanctions avakabhder West Virginia law “for those
found to have filed false ratus, tampered withallots, bought or sold votes, and
the like.” Id. (citing W. Va. Code 88 3-9 to 3-9-24). Thus, there are
state-created avenues for lilegwith the conduct at issue terms of remedies for
the wronged and punishment for the wrongdoers.

If the federal courts were available tean all state election disputes under § 1983
based on a plaintiff's generic prayer for iéajle relief in its complaint, all of the
concerns inHutchinsonwould still exist without any tangible change in the
calculus. There is still the potential intrusion on the states’ procedures and the
accompanying federalism concerns, the sgmbty of inconsistent judgments
concerning elections, the erosion of thafity of election results, and the danger
that a cause of action in federal comould provide incentive to bypass established
state proceduredd. But without class-based sirimination in the election
process or overly restrictive state elentiaws, or an allegi@n on par with these
constitutional concerns, the benefit @ffederal court stepping in to moderate
election disputes is far outweighed by the dangers to our very political sygdem.
id. at 1280 (providing examples of when fealecourts are available to guard the
electoral process). Ablutchinsonrecognized, “[tlhe ledimacy of democratic
politics would be compromised if the réisuof elections were regularly to be
rehashed in federal courtd.

Brumfield v. McCannNo. 2:12-cv-01481, 2013 WL 943807 at#3(S.D. W. Va. March 11,

2013) (Goodwin, J.).

As in HutchinsonandBrumfield the Plaintiff here seeksanetary relief, namely, $10.0

million in “general damages” and another $1.lliom in punitive damages, in addition to costs

and fees. Although elsewhere in her complaintsgleds equitable reliefsofar as she requests a
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“Declaratory Judgment, as the Honorable Coeeéssproper and applicable” (ECF 22 at 30) and
asks for an injunction ordering certain Defendaot “stop violating the West Virginia Election
Laws”, such vague requests for éghle relief do not establish this case presents the “rare and
extraordinary” circumstances that fall within the exceptionHuotchinson’s general rule.
Plaintiffs Amended Complaintlieges garden variety electiorolations including disparate
candidacy filing deadlines for Independents arteopolitical parties; failure by various public
officials to authenticate signatures of voters whodatehe early voting process; failure to utilize
appropriate voting machines; irregularities @lection canvass process; and procedural
irregularities in the course of Plaintiff's eleaticontest. As alleged and generously construed
by the Court, none of these allegations presearnrcumstances warranting departure from
Hutchinsons general rule.

In light of the foregoing, the CouDOPT S the PF&Rs based ofil) Magistrate Judge
Stanley’s finding that the Anmeled Complaint fails to stat claim upon which relief can be
granted because it falls sgaly within the holding oHutchinson and (2) the recommendation
that the Court grant the motions to dismisia light of the Court’s foregoing analysis it is
unnecessary to rule on other fings and recommendations contd in the PFRs. Defendants’
motions to dismiss are, thUSRANTED.

[ll. CONCLUSION

Accordingly, for the foregoing reasons the CoONERRULES Plaintiff’'s objections

(ECF 87, 88) ADOPTS the PF&Rs (83, 84)GRANTS the Charleston Defendants’ motion to

dismiss [ECF 43] and Defendants Natalie Tenaatd Tim Leach’s motion to dismiss [ECF 26],
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DISMISSES Plaintiff's Amended Complaint (ECF 22), abdRECTS the Clerk to remove this
case from the Court’s Docket.

IT 1SSO ORDERED.

The CourtDIRECT S the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: March 25, 2013

THOMAS E. JQHNSTON
UNITED STATES DISTRICT JUDGE
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