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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA
AT CHARLESTON

IN RE: ETHICON, INC., PELVIC Master File No. 2:12-M D-02327
REPAIR SYSTEM PRODUCTS MDL No. 2327
LIABILITY LITIGATION

JOSEPH R. GOODWIN
THISDOCUMENT RELATESTO U.S.DISTRICT JUDGE

Carolyn Lewiset al. v. Ethicon Inc. et al.
Case No. 2:12v-4301

MEMORANDUM OPINION AND ORDER
(Amending Summary Judgment Order [Docket 194])

|. Background
On January 15, 2014, | entered a memorandum opinion andrestdving the parte
motions for summary judgmenSeeMem. Op. & Order [Docket 193] In that opinion, | held
that the plaintiffswere not required tcestablisha safer alternative desigrs part of their strict
liability design defect claim(Seeid. at 1112). | based that holding ofmexas Civil Practice &
Remedies Code § 82.00khich states in relevant part:

(a) In a products liability action in which a claimant allegelesign defect, the burden is
on the claimant to prove by a preponderance of the evidence that:

(1) there was a safer alternative design; and

(2) the defect was a producing cause of the personal injury, property damage, or
death for which the claimant deerecovery.

(b) In this section, “safer alternative design” means a product design otheh¢hanet
actually used that in reasonable probability:
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(1) would have prevented or significantly reduced the risk of the claimant's
personal injury, property damage, or death without substantially impairing the
product's utility; and

(2) was economically and technologically feasible at the time the produttdef

control of the manufacturer or seller by the application of existing or reasonably
achievable scidific knowledge.

(d) This section does not apply to:

(1) a cause of action based on a toxic or environmental tort as defined by Sections
33.013(c)(2) and (3); or

(2) a drug or device, as those terms are defined in the federal Food, Drug, and
Cosmetic Act (21 U.S.C. Section 321).

(e) This section is not declarative, by implication or otherwise, of the contamowith
respect to any product and shall not be construed to restrict the courts of thia state
devgloping the common law with respect to any product which is not subject to this
section.
The briefing schedule related to summary judgment motitichsnot allow the parties to file
reply briefs.Research irpreparatiorfor trial of this matter persuadede thatl needed further
legal argumentl therefore ordered the partigsprovide thorough briefing on this topic, which
they have dond.now realize my earlier ruling was a mistakehereforeREVERSE thatruling
andFIND that the plaintiffs are required to establish the existence of a safer alterngiau¢ @is
their strict liability defectve designclaim. To be clearthis finding does not changey denial of
the defendans summary judgment motion on the sttiability defedive design claim because
the plaintiffshave profferecevidence ofalternative designgSeeMem. Op. & Order [Docket
194], at 12 n.1).
II. Analysis

Subsection (d) ofhe statutestates that “this section does ragply to . . . a drug or

device, as those terms are defined in the federal Food, Drug, and Cosmetic Act (21 U.S.C.



Section 321) As | previously found, the TVT is a “device” as defined by the Food, Drug, and
Cosmetic Act(SeeMem. Op. & Order [Docket 194], at 4112). The parties do not dispute this.
Therefore, by the literal terms tiie statuteit does not apply to the TVT. | essentially must
ignore the statutein my analysis of whethethe plaintiffs must establish a safer alternative
design

Section 82.00%tates that it “is not declarative, by implication or otherwise, of the
common law with respect to any product . . . .” Therefore, the statute does not changplant
the common law, but merely adds an additional requiremenpléantiffs in product liability
actions The Texas Supreme Coumeld as much when istatedthat section 82.005does not
attempt to state all the elements of a product liability action for design defmnhandez v.
Tokai Corp, 2 S.W.3d 251, 256 (Tex. 1999). THernandezourt futher wrote that

[w]hether a defectivdesign action can be maintained . does not, therefore,

depend entirely on section 82.005. A claimant must not only meet the proof

requirements of the statute but must show, under the common law, that the

productwas defectively designed so as to be unreasonably dangerous, taking into

consideration the utility of the product and the risk involved in its use. . .e [W]

must consider not only the requirements of section 82.005 but those of the

common law as well
Id. at 257.

Therefore,section 82.005 is merely one part of a design defect claim. But because |
ignore section 82.005, | turn to the common lasvit existed befor¢ghe 1993 enactment of
section 82.005The plaintiffs point to several cases where the existence of a safer alternative
design was apparently not required as a matter of $@e&, e.g.Boatland of Houston, Inc. v.
Bailey, 609 S.W.2d 743, 7488 (Tex. 1980) Turner v. GenMotors Corp, 584 S.W.2d 844,
850-51(Tex. 1979; Temple EasTex, Inc. v. Old Orchard Creek Partners, B#B S.W.2d 724

732 (Tex. App. 1992).



Regardless of the plaintiffs’ assertions that these cases did not requofeopi safer
alternative design, the Texas Supre@mairt’'s holding inCaterpillar, Inc. v. Shear€911 S.W.2d
379 (Tex. 1995), is dispositive hef@aterpillar was decided in 199%ut the plaintiff's cause of
action accrued in 1988 and the court applied the common law as it existed prioetadtraent
of section 82.005SeeCaterpillar, Inc. v. Shears881 S.W.2d 923, 926 (Tex. App. 1994)/d,
911 S.W.2d 379 (Tex. 1995Hernandez 2 S.W.3dat 255 (“section &.005(a) and (b) of the
Texas Civil Practice and Remedies Code [is] applicable to cases . . . that acciuedften
September 1, 1993")The court inCaterpillar held that “if there are no safer alternatives, a
product is not unreasonably dangerous am#er of law.”Caterpillar, 911 S.W.2d &384.

SinceCaterpillar, the Texas Supreme Court has reaffirmed that, under the common law,
plaintiffs must establish the existence of a safer alternative dé&sghlernandez?2 S.W.3dat
258 (“A safer alternative . .is a prerequisite to liability under section 82.005(b), as it basec
to be under the common law.'Jniroyal Goodrich Tire Co. v. Martine®A77 S.W.2d 328, 335
n.4(Tex. 1998)applying the common law argdating“we made clear i€aterpillar that a safer
alternative is a prerequisitto a finding of design defgr; Am Tobacco Co., Inc. v. Grinnell
951 S.W.2d 420, 433 (Tex. 1997gpplying the common law anctiting Caterpillar for the
proposition thatif there is no safer alternative to tbigarette manufactured by Americahen
its cigarettes are not unreasonably dangerous as a mattef)of law

Other courts applying Texasroduct liability law to medical devices and drugasve
reachedhe same conclusienthat plaintiffs must establish safer alternative desigsee, e.g.
Rojas v. Teva Pharm. USA, In@20 F. Supp. 2d 772, 779 (S.D. Tex. 20{&)escription
metoclopramidg Dyer v. Danek Me¢.115 F. Supp. 2d 73238 (N.D. Tex. 2000) (pedicle

screws);Brockert v. Wyeth Pharm., Inc287 S.W.3d 760769 (Tex. App. 2009) (hormone



replacement therapy drugdjerck & Co., Inc. v. Garza277 S.W.3d 430, 440 (Tex. App. 2008)
(Vioxx drug),rev’d on other grounds347 S.W.3d 256 (Tex. 2011).

The plaintiffs argue that | should givdtle weight to this authoritybecause the Texas
Practice Guide and ldouston Law Review article support their positfoBut | simply cannot
ignore the Texas Supreme Court’'s pronouncements on TexaSdatrie R. Co. v. Tompkins
304 U.S. 64, 791938) 19 Charles Alan Wright & Arthur R. MillerfFederal Practice and
ProcedureS 4507 (2d ed.}*[T]he federal court must determine issues of state law as it believes
the highest court of the state would determine them.”

| now FIND that the plaintiffs mustestablish a safer alternative designorder to
succeed on their strict liability defective design clalinis finding does not changey denial of
the defendans summary judgment motion on the sttiability defedive design claim because
the plaintiffshave profferecevidence ofalternative designgSeeMem. Op. & Order [Docket
194], at 12 n.1).

V. Conclusion

For the reasons stated aboV&EVERSE my earler holdingin my summary judgment
opinion GeeMem. Op. & Order [Docket 194], at 1112) and FIND that the plaintiffs are
required to establish the existence of a safer alternative as part of tleeiliadiflity defecive
designclaim.

The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any

unrepresented party.

! The Texas Practice Guide states that “[t]he requirement to show a ‘safeatilie design’ does not apply . . . to
toxic and environmental torts, or to cases involving a prescriptionatrogedical devicé.1l Tex. Prac. Guide Pers.
Inj. 2d § 4:348 (2013)But it does not cite any cases or authorities for this assertiothelFtthe Houston Law
Review Article was authorepgrior to the Texas Suprem@ourts expressadoption of thesafer alternative design
requirementn Caterpillar. Seeleffrey Nolan Diamanffexas Senate Bill 4;: Product Liability Legislation Analyzed
31 Hous. L. Rev. 92(1994)



ENTER:February3, 2014

" UNITED STATES DISTRICT JUDGE



