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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

ROBIN J. YORK et al.,
Plaintiffs,
V. CIVIL ACTION NO. 2:12-cv-06582

PROPERTY AND CASUALTY
INSURANCE COMPANY OF HARTFORD,

Defendant.

MEMORANDUM OPINION & ORDER

Pending before the court is the plaintiffs’ Motion to Remand [Docket D&jendant
Property and Casualty Company of Hartford’s Motion for Relief from Judgfearsuant to Rule
60(b) [Docket 7], and Defendant Property and Casualty Company of Hartféotn to Dismiss
Plaintiffs Second Amended Complaint [Docket 5].

For the reasons stated below, the plaintiffs’ Motion to Remand [Docket DENSED,
Defendant Property and Casualty Company of Hartford’s Motion for Releh fJudgment
Pursuant to Rule 60(b) [Docket 7]GRANTED, and Defendant Property and Casualty Company
of Hartford’s Motion to Dismiss Plaintiff's Second Amended Complaint [Docket BEBIIED
without preudice.

l. Background
A. Mingo County Circuit Court Suit
This case arises from a car accident that occurred on October 13, 2011 in Mingo County,

West Virginia.(Second Am. Compl. [Docket-1],  9). Adam York was a passenger in a 2010
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Toyota Sequoia owned and operated by defendant Joshua Miller-amched by defendant John
Miller (Id.). Adam York was killed in the accident. The Estate of Adam York filed a lawsu
against Joshua Miller in the Circuit Court of Mingo County on November 11, 2011. (Compl.
[Docket E1]). The first complaint brought two claims: wrongful death and violation of statute
under West Virginia Code 8 5B9. The Estate amended its complaifiEirst Amended
Complaint”) on March 9, 2012, to add new parties and claiBseDef. Hartford’s Mem. in
Opp’n to Pls.” Mot. to Remand [Docket 16], at 4). It added Joshua Miller’s parents, Johniend My
Miller, to the wrongful death claim. It added Property and Casualty Insui@oogany of
Hartford (“Hartford”), the plaintiffs’ insurerfo both claims and then added a third claigainst
Hartford for underinsured motorist coveragéd.]. The underinsured motorist coverage claim
alleged that the settlemieaffered by defendant Joshua Miller’s liability insurer “did not fully
compensate” the plaintgffor the injuries and damages from the accident. (First Am. Compl.
[Docket 1], 1 31). The plainti§ allege theynformed Hartford of the settlement on Janu23,
2012, requesting that Hartford “waive its subrogation rights” and “tender thts loh the
underinsured motorist policy.ld. { 32). The plainti allege Hartford did not respond, “thus
forcing Plaintiff to file the instant underinsured motodktim.” (Id. § 33).

On August 1, 2012, Hartford received a “Notice of Hearing,” which would address th
Estate’s “Petition and Application of Robin J. York, Administratix of the Estbfalam R. York,
for Permission to Settle Claim and Distribute Prosée@Def. Hartford’s Mem. in Opp’n to Pls.’
Mot. to Remand [Docket 16], at 5). At the hearing on August 6, 2012, the Circuit Court approved
the settlement and issued an order releasing Joshua Miller, John Miller, and Mgra(the
“Miller defendants”) from any and all further liability in connection with or arising out of the
injuries and death of Adam R. York, except to the extent that there is underinsuredtmotoris
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coverage available.” (Order Approving Settlement and Distribution [Dock#},#612).Hartford
was not at the hearing and alleges it did not receive a copy of the order.

Because Hartford had not responded to the complaint, default was enterecedi®,Jun
2012. (J. Order [Docket 14], 11 1214). On August 6, 2012, tharcuit court enterecdefault
judgment against Hartford in the amount of $4,127,615I88af 56). On August 20, 2012, the
Estate filed a Second Amended Complaint, which continues to list the Miller detendahe
caption, but seeks recovery only from Hartford for violations of West Virginiaégarding the
processing of insurance claims. The Second Amended Complaint was ser§¢ortbtary of State
on September 14, 2012, and received by Hartford’s agent on September 24, 2012.

B. Removal to District Court and Dismissals

Hartford removed this case on October 12, 2012 pursuant to 28 U.S.C. § 1332(a) and 28
U.S.C. § 1441(b). In its notice of removal, Hartford alleged that the Miller defendants are
fraudulently joined because tiecond AnendedComplaint “states no claim against” the Miller
defendants. (Notice of Removal [Docket 1], 1 10).

Third-party defendant Paul Howard, Jr. was voluntarily dismissed on February 6, 2013
(SeeAgreed Dismissal Ord¢bocket 32). Subsequently, on July 19, 2013, the claims against the
Miller defendants were dismisse&egOrder of Dismissal [Docket 44]). Mr. Howard and the
Miller defendants are no longer parties to this cdke.EstateRobin J. Yorkand Hartford are the
only parties that remain.

. Motion to Remand
The plaintiffsmove to remand this case to thecait court because they argue thirtford’s

removal is untimely under 28 U.S.C. § 1446(b).



a. Legal Standard

A case may be removed to federal court only if it is within the federal’ sooniginal
jurisdiction. 28 U.S.C. § 1441(a9ee also Caterpillar Inc. v. Williamd82 U.S. 386, 392 (1987)
(“Only statecourt actions that originally could have been filed in federal court may be removed to
a federal court by the defendant.”). “A case fallshwi [a] federal districtcourt’s ‘original’
diversity ‘jurisdiction’ only if diversity of citizenship among the partisxomplete, i.e., only if
there is no plaintiff and no defendant who are citizens of the same $tage Dep't of Corr. v.
Schacht524 U.S. 381, 388 (1998). The party seeking removal bears the burden of establishing
federal jurisdictionSee Mulcahey v. Columbia Organic Chem.,@8. F.3d 148, 151 (4th Cir.
1994). Because removal implicates significant federalism concerns, iiicty/ stonstrued See
Shamrok Oil & Gas Corp. v. Sheet813 U.S. 100 (1941 Mulcahey 29 F.3d at 151. If federal
jurisdiction is doubtful, the case must be reman&adisades Collections LLC v. Shark2 F.3d
327, 334 (4th Cir. 2008).

One exception to the complete diversity requirement is the concept of nominas.partie
“[A] federal court must disregard nominal or formal parties and resdjatisn only upon the
citizenship of real parties to the controversidvarro Sav. Ass’n v. kg 466 U.S. 458, 461
(1980). “Nominal parties are generally those without a real interest in thaitihg Spencer v.
Harris, 394 F. Supp. 2d 840, 843 (S.D. W. Va. 2005) (ciBognberger v. Ins. Co. of N,A52
F.2d 764, 767 (3rd Cir. 1991). The United States Supreme Court has referred to nominal parties as
those “having no interest” and not “concerned in the judgméntlé Guar. & Sur. Co. of

Scranton, PA., v. Idah@40 U.S. 136, 140-41 (1916).



b. Analysis
i. Diversity of Citizenship

There are no diggeements about the citizenship of the parties in this case. The plaintiffs,
Robin J. York and the Estate of Adam R. York, are citizens of Kentucky. (Secon@&mpl.
[Docket E1], 9 1). The Miller defendants are citizens of Kentucky. {1 24). Hartford is an
Indiana corporation with its principal place of business in Connecticut. (Noticeermbl
[Docket 1], 1 8). The thirgharty defendant Paul Howard, Jr. is a citizen of West Virginia. (Second
Am. Compl. [Docket 11], 1 6). Most of these parties are no longer parties to this action. The only
parties that remain are the Estate, Robin York, and Hartford. Nonetheless, coratonemand,
| determine whether subject matter jurisdiction existed at the time of removal.

On the face of the Second Amended Complaint, there is not diversity of citizenship.
However, Hartford claimed in its Notice of Removal that the Miller defendaetéraudulently
joined in the Second Amended Complaint, as the plaintiffs have no actual claims thgamsthe
plaintiffs do not directly address this point, though their timeliness argument (as discusséd bel
relies on the idea that the citizenship of the Miller defendants ceased to mattethe/tiecuit
court approved the release of any and all claims relating to jimy end death of Adam York. |
agree that the Miller defendants are no longer real parties in interest in th®htigaven if the
plaintiffs receive all they seek in their Second Amended Complaint, that @rdgnould not
affect the Miller defendant#&ccordingly, IFIND the Miller defendantare nominal parties that
do not destroy diversity jurisdictio®ee Leadman v. Fi& Cas. Co. of N.Y92 F.Supp. 782, 784
(S.D. W. Va. 1950) (“In determining questions of removability, only indispensableeadsary

parties are considered. Nominal or formal parties are disregarded.”).



ii. Timeliness of Removal

The only grounds the plaintiffs raise in their motion to remand is that Hartferdeval is
untimely under 28 U.S.C. § 1446(b). The statute, at the time of removal in 2012, statedhint rele
part

[i]f the case stated by the initial pleading is not removable, a notice of aémay

be filed within thirty days after receipt by the defendant, through ceerer

otherwise, of a copy of an amended pleadmagtion, order or other paper from

which it may first be ascertained that the case is one which is or has become

removable, except that a case may not be removed . . . more than 1 year after

commencement of the action.
28 U.S.C. 8 1446(b) (2012). This subsection has been interpreted to permit the removal of an
action when a plaintiff creates complete diversity by voluntarily disngsthe only nondiverse
party to a state actionliggins v. E.l. DuPont de Nemours & C863 F.2d 1162, 116@th Cir.
1998). The key issue in dispugewhichdocument made it first ascertainabieHartfordthat the
case had become removable.

The plaintiffs allege that when their settlement with the Miller defendants wasvepdry
the state court on August 6, 2012, it effectively “dismissed the onlydivense parties to this
action,” and therefore August 6, 2012 was the latest possible date that the caserbeuwarable.
Hartford’s removal on October 12, 200@uld then beuntimely because it was 77 days after the
settlanent was approved.

Hartford disagrees with the plaintiffs’ assessment of both the relevant docanuktiie
date of receipt. First, Hartford argues it is the Second Amended Complaint, not thet 82012
hearing (or the written order approving the Isetent), that is the first document that makes

removal ascertainable. Hartford notes that the August 6, 2012 order “did not categdiscaits

the nondiverse Miller defendants,” and “[i]n fact, the August 6, 2012 Order expressidghat



the nondiverse Miller defendants could remaiarties in the case,” a position which Hartford
believes is supported by the fact that the Miller defendants made additional ifiliting case after
August 6, 2012. (Def. Hartford’s Mem. in Opp'n to Pls.” Mot. to Remand [Docket 16], at 2)
(emphasis in original). Specifically, the August 6, 2012 order stated thMillee defendants
were “DISMISSED with prejudice, except to the extent that they mapined as defendants for
underinsured motorist coveragéOrder Appoving Settlement and Distribution [Docket-1§ at
4-5). On August 20, 2012, the plaintiffs fled a Second Amended Complaint that names the Miller
defendants, but does not appear to actually state any claim against3aesecond Am. Compl.
[Docket E1]). According to Hartford, it did not know that the Miller defendants were truly
dismissed until it received the Second Amended Complaint, which showed that th&ékrat
not seeking any relief from the Miller defendants for underinsured motoristagee

Second, Hartford argues that the standard for 28 U.S.C. § 1446(b) is actualakeeipt
document indicating the case was removableerefore the 30 day clock did not start until
Hartford itself actually received the Second Amended Complaint on September 24, 2012, and
Hartford’s removal on October 12, 2012 was timely. Hartford also argues that theeAugust
6, 2012 order did giw the Miller defendants were no longer in the case, removal was still timely
because Hartford did not receive a copy of the order until September 28, 2012, wbanstd’s
paralegal photocopied the state court file. (Def. Hartford’s Mem. in Opp’n to Ris.t&Remand
[Docket 16], at 6). The order itself directed it be served to specific recipidnts) did not include
Hartford or any Hartford representative or ageld. &t 13; Order Approving Settlement and
Distribution [Docket 16-1], at 5).

The first issue to determine is what “amended pleading, motion, order or othér paper

began the 30 day removal clock. The plaintiffs believe that the August 1, 2012 “Notiearaid
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and “Petition and Application of Robin J. York, Administratrix of the Estate of Adam Yoork t
Settle Claim and Distribute Proceeds” put Hartford on notice that the claims veordddived on
August 6, such that when the Circuit Court approved the settlement, the casestaatlyi
removable. The plaintiffs rely on several case support this argumer8ee King v. Kayak Mfg.
Corp, 688 F. Supp. 227, 230 (N.D. W. Va. 1988) (“a written order is not necessarily a paramount
consideration in determining whether a case is ripe for removidéjper v. Carmichael
Equipment, In¢.No.2:09¢v-1122, 2010 WL 259507@t *5 (S.D. W. Va. June 24, 2010) (finding
case ripe for removal when defendant received “an executed copy of the settlemenémtgreem
[and] an Agreed Partial Dismissal Order, signed by counsel for plaiatiffis[the nondierse
defendant]”);Allison v. MeadowsNo. 2:05CV-00092, 2005 WL 201681%t *3 (S.D. W. Va.

Aug. 22, 2005) (finding case ripe for removal when defendant received “signed arndedxec
settlement agreement” releasing nondiverse defendant from all claims).

However, the cited cases are factually distinct from this case, or in facadionhtthe
plaintiffs’ position. InKing, the removing party was present when the state trial judge “advised the
parties . . . that the resident defendant, Jack Marks, was no longer a party toothe G688 F.

Supp. at 228. IMcMahon v. Advance Stores Co., IMmth parties were present when the judge
granted leave to file an amended complaint, so the 30 days began when the defendaditereceive
copy of the amended complaint several days later. No. 5:07CVv123, 2008 WL 183715, at *7 (N.D.
W. Va. Jan. 18, 2008). Here, Hartford was not at the hearing, so it could not have been placed on
notice that the claims against the Miller defendants had been voluntarily dismigsedejudce.

This case is also unlikdarper andAllison. In those cases, the parties could seittid
voluntarily dismiss the nondiverse defendants without court appr8ealHarper, 2010 WL
2595070, at *5Allison, 2005 WL 2016815, at *3ere, howeversettlementwith the Millers
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required court approval under W.Va. Code 8755. See Estate of Postlewait v. Ohio Valley Med.
Cntr., 214 W. Va. 668, 6734 (2003) (noting that even if the beneficiaries to a wrongful death
settlement agreement are all adulthe trial court must still ascertain that each potential
beneficiary has been included in the agreement and make inquiry regardingsreei@f] any
factor that could potentially serve to invalidate the agreement.”). Thus, the “Nbtidearing”

and “Petition” did not “establish with a reasonable degree of certainty that danutshe
nondiverse defendant is an inevitability” because the Circuit Court was authorizgddoitr
Allison, 2005 WL 2016815, at *3.

Although the August 6, 2012 orddemonstrated that there was complete diversity, | have
previously stated that “the thirty day timeriod begins when the defendant ascertains
removability, not when it is createdld.; see also Eskridge v. Pacific Cycle, Inc.No.
2:11¢v-00615, 2011 WL 5976284, at *2 (S.D. W. Va. Nov. 29, 2011) (“[W]here service of
process is effected on a statutory agent, the time for removal does not begin toilrthee unt
defendant has actually received a copy of the process.”) (qualiyng. CSX Transp Inc., 186F.
Supp. 2d 672, 675 (S.D. W. Va. 200Xere, Hartford alleges it did not see the order until
September 28, 2012. This is four days after Hartford received a copy of the Second Amended
Complaint. Because 28 U.S.C. § 1446(b) looks to receipt date @bthenent “from which it may
first be ascertained that the case is on which is or has become removable,” and Hartioed
the Second Amended Complaint on September 24, 20AND that removal on October 12,
2012 was timely. Accordingly, the plaintiffs’ Motion to Remand [Docket 1ZJENI ED.

[11.  Motion to Set Aside Default Judgment

Thecircuit court for Mingo County entered default judgment against Hartford on August 6,

2012 in the amount of $4,127,615.18. Hartford now moves to set aside that judgnageisekiec
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resulted from “excusable neglecAtcording to Hartford, an intake employee misidentified the
First Amended Complaint and placed it into a workers’ compensation file under the Jeshed
Miller.” (SeeDef. Hartford’s Mot. for Relief from J. Purant to Rule 60(b) [Docket 7], at 7). As a
result, the claim adjuster working with the plaintiffs and plaintiffs’ coumsed unawareof the
pending lawsuit against Hartfordd(). Further, plaintiffs’ counselegularlycommunicated with
the Hartford claims adjuster without mentioning the pending lawsuit against Har{f®etDef.
Hartford’s Mot. for Relief from J. Pursuant to Rule 60(b) [Docket 7], at 7). Acogtdifartford,

[tlhereafter, and without affirmatively mentioning the existence of the defaul

entry, counsel for the Estate sent Hartford a notice that it was seeking Court

approval to settle the Estate’s wrongful death claim against the Millers as the
alleged tortfeass. Counsel for the Estate stuck within thatpb§je settlement
hearing notice packet an unrelated-page notice, on page 12 of 16 of the packet,

but never mentioned that he was doing so, or that any hearing was forthcoming.

The text of the on@age notte did not reference Hartford by name, nor did the text

contain the words “default judgment.” Hartford’s claims adjuster never nohieéd t

the single page had been inserted in the back of the larger settlement hetareng no

document, and plaintiff's cosel made no mention of it.

(SeeDef. Hartford’s Mot. for Relief from J. Pursuant to Rule 60(b) [Docket 7],-8}. The
plaintiffs do not dispute this.

Hartford additionally argues that the plaintiffs voluntavi§catedhe default judgment by
filing a Second Amended Complairitdo not address this argument becaus@ND that the
defaultjudgment should beacatedpursuant to Rule 60(b)(1).

a. Legal Standard

Rule 60(b)(1) provides that, among other things, a court “may relieve a partym afr

final judgment” due to “mistake, inadvertence, surprise, or excusable neglect.” .Fed.. R.

60(b)(1). As | have previously held,

in assessing a motion to set aside a defadgment, a district court should
consider: (1) whether the moving party has a meritorious defense to the action; (2)
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whether the moving party acted with reasonable promptness; (3) who bore

responsibility for the default; (4) any unfair prejudice to the non-moving paity; (

whether there is a history of dilatory action; and (6) the availability of sasdess

drastic.

U.S. Foodservice, Ine. Donahue764 F. Supp. 2d 816, 820 (S.D. W. Va. 2011) (cifmgusta
Fiberglass, Inc. v. Fodor Contractingorp. 843 F.2d 808, 811 (4th Cir. 1988ge alsdPark
Corp. v. Lexington Ins. Co812 F.2d 894, 896 (4th Cir. 1987). Furthermore, the movant “must
show that he had an acceptable excuse for lapsing into defaetitfal Operating Co. v. Util.
Workers ofAm., AFL-CIO, 491 F.2d 245, 252 (4th Cir. 1974).

After a case is removed to federal court, the district court may set aside anjedginent
entered by the state couieeResolution Trust Corp. v. Alled6 F.3d 568, 573 (4th Cir. 1994)
(holding tha parties could file pogudgment motions pursuant to the Federal Rules of Civil
Procedure in case removed to federal court after the state court entereddgmaént);Cf.
Holmes v. AC & S, Inc388 F. Supp. 2d 663, 668 (E.D. Va. 2004) (“Removalaczse from state
to federal court neither nullifies what the state court did, nor precludes thalfedart from
taking further steps that it could have taken if the case had originated there.”)

b. Analysis

Hartford argues that it has a meritorious defettsghe claims underlying the First
Amended Complaint because the judgment exceeds its insurance policy limitaddntimes.
First, under the laws of Kentucky,where the insurance policy was issued, carriers of

underinsured motorist coverage can onlyorer to the extent of the policy limitSeeKy. Rev.

Stat. Ann. § 304.3820. Second, the plaintiffs’ First Amended Complaint sought only $100,000

1 West Virginia’s choice of law rules dictate that | apply Kentucky law hecatse the insurance policy was issued
in Kentucky.See Lee v. Salig873 S.E.2d 345, 348 (W. Va. 1988) (“As with all types of insurance, unaitis
motorist insurance is a conttebetween the insurer and the insured. Generally, that contractual religtisnsh
controlled by the law of the state in which the policy was issued . (citdjions omitted).
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from Hartford, the equivalent of the policy limit. West Virginia caps damages taulte
judgments to the amount sought in the pleadisgeW. Va. R. Civ. P. 54(c) (“judgment by
default shall not be different in kind from or exceed in amount that prayed for in thedlémna
judgment”). Even so, theircuit court entered a judgment of more than $4 milliorspile West
Virginia’s damages cap and the policy limit. ConsequentlylND that Hartford has made a
sufficient showing that it has a meritorious defetseahe judgment entered under the First
Amended Complaint.

| FIND that Hartford’s motion was timelfvotions under Rule 60(b) must be made within
a reasonable time, and motions under Rule 60(b)(1) must be made within one yeay of entr
judgment. Fed. R. Civ. P. 60(b). Hartford moved less than three months afteofgntigment
and less than one morufter Hartford became aware of the default judgment.

| FIND that the plaintiffs would not be unfairly prejudiced by having the judgment set
aside. The plaintiffs argue that their prejudice would be4gatbering witnesses and records to
establish their claimSeePls. Mem. in Oppn to Mot for Relief from J Pursuant to Rule 60(b)
[Docket 15], at 11). However, as the Fourth Circuit has stated, “no cognizable prejudies inhe
requiring a plaintiff to prove a defendant’s liability, a burden everynpiassumes.Colleton
Preparatory Academy, Inc. v. Hoover Universal, In616 F.3d 413, 419 (4th Cir. 2010)
(overturning district court’s denial of relief under Rule 55 to set aside ehtigfault).Further,
because the plaintiffs apparently madeoascious decision to not mention the pending lawsuit
against Hartford, despite the fact that they were in regular contact witlodda claim adjuster,
any prejudicdo be incurred by the plaintiffs would not be unfair.

As to the other factorswho boreresponsibility for the default, whether there is a history
of dilatory action, and whether there are less drastic sanctions availBlND lthat they do not
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counsel against vacating the default judgment. Hartford is responsible fhutse fo respoa to

the First Amended Complairidut Hartford’s culpability is mitigated by the fact that the plaintiffs’
counselneglectedto mention the lawsuit to Hartford’s claim adjuster. Further, there are no
allegations that Hartford has a history of dilatory @ttFinally, in consideration of less drastic
sanctions, | can order Hartford to pay the plaintiffs’ costs for obtaining thaltpidgment.

The plaintiffs argue that Hartford has ragmonstrated excusable negletting Park
Corp. v. Lexington Ins. &, 812 F.2d 894 (4th Cir. 1987), a case in which an “unexplained
disappearance of the summons” did not rise to the level of excusable Negkt®97. However,
in this case, there was no unexplained disappearance. Hartford explained treteaanrbyee
misidentified the First Amended Complaint and placed it into a workers’ compengbgiunder
the name “Joshua Miller."SeeDef. Hartford’s Mot. for Relief from JPursuant to Rule 60(b)
[Docket 7], at 7). As a result, the claim adjuster working with the plaintiffs adtils’ counsel
at the time was never informed of the pending lawsuit against Hartfdnd. (

In light of Hartford’s strong showing of a meritorious defense, the egregiousn#ss of
circuit court’'s departure from West Virginia’s cap on default judgmehts,rebtively light
prejudice the plaintiffs will suffeand Hartford’s low culpability, FIND that Hartford’s conduct
constituted excusableeglect under Rule 60(b)(1). In any event, “where a movant possess a
meritorious defense, doubt, if any, should be resolved in favor of granting the [Ro)&LHO(
motion to set aside the judgment in order to permit the case to be resolved on its breviessal
Film Exchs, Inc. v. Lust479 F.2d 573, 576 (4th Cir. 197Because | find thaRule 60(b)(1) is
satisfied | decline to address whether the Second Amended Compiatatedthe default

judgment.
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For the foregoing reasons, Hartford’s Motitor Relief from Judgment [Docket 7] is
GRANTED and the default judgment against Hartferdered in the Circuit Court\SACATED.
Hartford iSORDERED to pay the plaintiffs’ costs in obtaining the default judgmeBiRECT
the plaintiffs to file within ta days, in this court, an accounting for time spent and the rate charged
for fees incurred in obtaining the default judgment against HarBarchusehe default judgment
was based on the plaintiffs’ claim for underinsured motorist coveeag@aim not keged in the
Second Amended Complaint, the plaintiffs B&ANTED thirty days to file an amended
complaint.

V. Motion to Dismiss

Hartford moves to dismiss under Rule 12(b) for three reasons: (1) lack of personal
jurisdiction, (2)insufficient service oprocess, and (3) failure to state a claim. For the reasons
stated below, Hartford’s motion to dismiss [Docket 3)ENI ED with respect to lack of personal
jurisdiction, DENIED with respect to insufficient service of process, &ENIED without
prejudice with respect to failure to state a claim

a. Lack of Personal Jurisdiction

Hartford argues that this court lacks personal jurisdiction over it becausatéets with
West Virginia are not related to this lawsuit. Although Hartford is liedrie do busirss in West
Virginia, sells policies here, and maintains more than 70 active insurance, age@f these
contacts are related to the York automobile accident.

i. Legal Standard

“When a defendant moves to dismiss for lack of personal jurisdiction, thetifblai
ultimately bears the burden of proving to the district court judge the existejuresdiction over
the defendant by a preponderance of the evideihsayv’'Wellington Fin. Corp. v. Flagship Resort
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Dev. Corp, 416 F.3d 290, 294 (4th Cir. 2005). When the court addresses the jurisdictional
guestion “on the basis only of motion papers, supporting legal memoranda and the relevant
allegations of a complaint, the burden on the plaintiff is simply to make a prireasfamving of a
sufficient jurisdictionalbasis to survive the jurisdictional challeng&d’ In such a case, “the
burden on the plaintiff is simply to make a prima facie showing of a suffigigadictional basis
in order to survive the jurisdictional challeng€bmbs v. Bakke886 F.2d 673, 676 (4th Cir.
1989). “Under such circumstances, courts ‘must construe all relevant pleadomtials in the
light most favorable to the plaintiff, assume credibility, and draw the most fdearderences for
the existence of jurisdiction.New Welligton, 416 F.3d at 294 (citinGombs 886 F.2d at 676).

For a district court to validly assert personal jurisdiction over arasident defendant, two
conditions must be satisfieldlylan Lab., Inc. v. Akzo, N.\2 F.3d 56, 5%0 (4th Cir. 1993). First,
a state longarm jurisdiction statute must authorize jurisdiction over thenesident defendant.
Second, the court’s exercise of personal jurisdiction over therasitient defendant must
“comport with the Due Process Clausk™e Celotex Corp.124 F.3d 619, 627 (4th Cir. 1997).
“Because the West Virginia lorgym statute is coextensive with the full reach of due process, it is
unnecessary in this case to go through the normasktemformula for determining the existence
of personal jurisdiction.Id. at 627-28 (citingPittsburgh Terminal Corp. v. Mid Allegheny Carp.
831 F.2d 522, 525 (4th Cir.1987)). Consequently, théutsty inquiry merges with the
constitutional inquiry, and the two inquires essentially become $ee. id.Accordingly, the
court's inquiry centers on whether exercising personal jurisdiction over the defendants
consistent with the Due Process Clause.

“A court’'s exercise of personal jurisdiction over a wresident defendant is consistent
with the Due Process Clause if the defenidaas sufficient ‘minimum contacts’ with the forum
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such that requiring the defendant to defend its interests in the forum does not ‘offerwhaiadi
notions of fair play and substantial justicdri’re Celotex124 F.3d 619 at 628 (quotihgt’| Shoe
Co. v. Washington326 U.S. 310, 316 (1945)). The appropriate standard for assessing “minimum
contacts” depends on whether the defendant’s contacts with the forum also providsishier
the suit.See Carefirst of Md. v. Carefirst Pregnancy GtB34 F.3d 390, 397 (4th Cir. 2003).
When the contacts in question provide the basis for the suit, courts may extiaise known as
“specific jurisdiction.”ld. If the defendant’s contacts with the forum do not provide the basis for
the suit, such as the case here, a court may only exercise “general jonsdicti General
jurisdiction requires a higher threshold of contacts with the forum, and is appeaprig where
the defendant’s contacts with the forum are “continuous and systerkilicOpteros Naionales
de Colombia, S.A. v. Hall66 U.S. 408, 415 (1984).
ii. Analysis

The parties do not dispute that Hartford’s contacts with West Virgmneianrelated tthis
lawsuit. Accordingly, my analysis is limited to determining whether | maycesergeneral
jurisdiction over Hartford. Although Hartford is an eaftstate corporation, it has numerous
contacts with West Virginia. The plaintiffs describe the follondngtacts Hartford has with West
Virginia:

Hartford is licensed to do business in this State and, upon information and belief,

systematically and continuously does insurance business in this State. [Titissnc

the solicitation of business in this State issuing of policies of insurance in this

State and the adjustment of claims in this State. Hartford maintains both statutory

and private service of process agents in this Stte West Virginia Secretary of

State and Corporation Service Company located in Charleston. According to

information from the West Virginia Insurance Commissioner’s office, Blattf
also has over 70 active agents in the State of West Virginia.

(Pls.” Mem. in Opp’n to Mot. to Dismiss the Second Am. Compl. [Docket 14], ah@é)pRintiffs

further add that Hartford “continues to maintain its licensure in this Statinwges to insure risks
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in this State, continues to sell policies in this State, and continues to adjust claimsStatnis
making personal jurisdiction appropriate under the due process claliyeHartford has not
denied these contacts.

| FIND that these are sufficient minimum contacts for the exercise of general personal
jurisdiction over Hartford. Hartford’sontacts are substantially m@etensivehan what has been
deemed insufficient in prior cas€eeKandas v. Stillwe]INo. 2:12cv-0204, 2012 WL 3670265,
at *4 (S.D. W. Va.Aug. 24, 2012) (finding no general jurisdiction when defendant “was not
licensed to practice optometry in West Virginia” ahdre were no allegations that the defendant
ever actually practiced optometry in West Virginiggtliff v. Cooper Lab, Inc., 444 F.2d 745,
746 (4th Cir. 1971) (no general jurisdiction when activities in forum state included only
“solicitation by mail” and “mailing of promotional literature to approximately 65Qatscon its
mailing lists”). Hartford has satisfactory contacts to be subject to dgnéasaliction in West
Virginia. See Harber v. HaupiNo. 2:10CV-01273, 2011 WL 552240, at *3 (S.D. W. Va. Feb. 9,
2011) (finding general jurisdiction over business that was registered to do busindestin
Virginia, had a permanent office in West Virginia, and employed two doctbrsrie to operate
at that office).

Hartford argues only that its contagigh the state are not related to this lawsuit and that
the West Virginia longarm statute does not permit the exercise of general personal jurisdiction.
See Lane v. Boston Scientific Cog81 S.E.2d 753 (W. Va. 1996) (affirming trial court’s finding
tha plaintiff failed to establish personal jurisdiction under West VirginiaJarmyg statute where
activities relevant to the cause of action took place out of state, and the défeonlg contacts in
West Virginia were unrelated to the cause of actisersd). A footnote irLane states that
“plaintiff fails to explain how the causes of action alleged in this case &mseor grew out of

17



this transaction of business, as required by W. Va. Cod8;3%a).” However, this is not the
court’s holding, as indicated by the court’s syllabus poBe® idat 754.

Because | find that Hartford maintains sufficient minimum contacts with Weginiér
such that the exercise of generaftgonal jurisdiction is proper, Hartford’s motion to dismiss for
lack of pesonal jurisdiction IODENIED.

b. Insufficient Service of Process

Hartford also seeks dismissal pursuant to Federal Rule of Civil Procedure 12(b)(5
regarding insufficient service of process. Hartford alleges that thecseofi process was
insufficient because the West Virginia Secretary of State sent it to be wdoingss. Instead of
mailing it to Hartford’s nonresident address in Connecticut, the Secrdt&tate mailed it to
Hartford’s registered agent in Charleston, West Virginia. (Servicerdtion[Docket 53]). For
support, Hartford cites tBeane v. Dailey701 S.E.2d 848, 852WV. Va. 2010), arguing that
because the lorgrm statute is a means of obtaining jurisdiction, its procedural requirements
“must be strictly complied with.” If service is not completed precisely as latidy the statute,
“[s]uch want of service renders the decrees based thereon absolutelyd.oid.”

At first glance, Hartford appears to be correct. W. Va. Code-&3&c) does explicitly
state that the Secretary of Ststéo send notice and a copy of service to the defendant “at his or her
nonresident address,” which clearly did not occur in this instance. However, thah sdsb
provides that “[tlhe provision for service of process herein is cumulative and nothieig he
contained shall be construed as a bar to the plaintiff in any action or proceeding fromy havi
process in such action served in any other mode or manner provided by the law of thig\/State

Va. Code § 56-33(f).
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The Secretary of State did, in fambmply with a different statutory provision for service of
process on a nonresident corporation: W. Va. Code 81%tD510.SeeBallard v. PNC Financial
Services Group, Inc620 F. Supp. 2d 733, 735 (S.D. W. Va. 2009) (“Two sections of the West
Virginia Code address service of process on a nonresident corporation:3835@nd 8
31D-15-1510."). Section 31D-15-1510 provides that

the Secretary of State is hereby constituted the attarafagct for and on behalf of

each foreign corporation authorized toatdransact business in this state pursuant

to the provisions of this chapter. The Secretary of State has the authoritgpd ac

service of notice and process on behalf of each corporation and is an agent of the

corporation upon whom service of noticalgrocess may be made in this state for

and upon each corporation. . . . Immediately after being served with or accepting

any process or notice, the Secretary of State shall: . . . (2) transmit one topy of

process or notice by registered or certifiedilmreturn receipt requested, by a

means which may include electronic issuance and acceptance of electronic return

receipts, to: (A)The foreign corporatiors registered agenor (B) if there is no
registered agent, to the individual whose name and ssldvas last given to the

Secretary of State's office as the person to whom notice and process are to be sent

and if no person has been named, to the principal office of the foreign corporation

as that address was last given to the Secretary of State's office.
W. Va. Code § 31D-15-1510(d) (emphasis added).

Here, Hartford acknowledges that the Secretary of State sent the procesedistiésed
agent in West Virginia.§eeService Information [Docket-8]). This satisfie§ 31D-15-151(d).
SeeBallard, 620 F. Supp. 2d at 738 (finding that 8 31B15-1510(d) governs when determining
what address process should be sent to for a nonresident defendant). Therefore, $Haudtord’
to dismiss for insufficient process or insufficient service of procd3&MIED.

c. Failureto StateaClaim
Because | set aside the default judgment against Hartford and allow thiefphariile an

amended complaint, Hartford’s motion to dismiss for failure to state a cl&MaN$ED without

preudice.
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V. Conclusion

For the reasonstated above, the plaintiffs’ Motion to Remand [Docket 1)ENIED,
Defendant Property and Casualty Company of Hartford’s Motion for Rehbef Judgment
Pursuant to Rule 60(b) [Docket 7]GRANTED, and Defendant Property and Casualty Company
of Hartfard’s Motion to Dismiss Plaintiff's Second Amended Complaint [Docket BIJENIED
without preudice. The plaintiffs areGRANTED thirty days to file an amended complaint.
Hartford iSORDERED to pay the plaintiffs costs in obtaining a default judgmeDt.RECT the
plaintiffs to file within ten days, in this court, an accounting for time spent andtéheharged for
fees incurred in obtaining the default judgment against Hartford.

The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: October3, 2013

/
e

[ ’ l’;’ ’ ,//’/,f ‘/ /v / )
JOSEPH R, GOODWIN |
UNITED STATES DISTRICT JUDGE
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