Pierce

v. Colvin

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT CHARLESTON
JAMESH. PIERCE, III,
Plaintiff,

V. Civil Action No. 2:13-cv-02455

CAROLYN W. COLVIN,
ACTING COMMISSIONER, SOCIAL SECURITY,

Defendant.

MEMORANDUM OPINION

This is an action seeking review of the final demsof the Commissioner of
Social Security denying Plainti§f applications for disability insurance benefitsIBD
and supplemental security income (SSI), under Jitleand XVI of the Social Smirity
Act, 42 U.S.C§§ 401433, 13811383f. Presently pending before the Court arerRiis
Brief in Support of Judgment (ECF No. 13) and Defant’'s Brief in Support of
Defendant’s Decision (ECF No. 14). Both partiewydn@onsented to a decision bye
United States Magistrate Judge.

Claimant, James H. Pierce, Ill, filed an applicatior Social Security Disability
Insurance Benefits and Supplemental Security Incboereefits on July 7, 2009, alleging
disability beginning March 29, 2008. Claimanssarts experiencing the following
conditions: two (2) bulging discs in back causing pain in his hip ansllags, arthritis in
his lower back and allergiedr. at 187). The claims were denied initially and upon
reconsideration. Thereafter, Claimant filed a veit request for hearing on September

8, 2010. Claimant appeareda video in Beckley, West Virginiaat an administrative
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hearing held by an Administrative Law Judge in Ghsaton, West Virginia, on July 27
2011 A decision denying thelaims was issued on August 3011. Claimant’s request
for review by the Appeals Council was denied on &sber 14 2012. Claimant brought
the present action seeking judicial review of tltenanistrative decision pursuant to 42
U.S.C.§405(g).

Under 42 U.SC. § 423(d)(5) and§ 1382c(a)(3)(H)(i), a claimant for disability
benefits has the burden of proving a disabiliBge Blalock v. Richardson, 483 F.2d 773,
774 (4th Cir. 1972). Adisability is defined asethinability to engage in any substantial
gainful activity by reason of any medically determinabfepairment which can be
expected to last for a continuous period of nosldsan 12 months . .. ." 42 U.S&.
423(d)(D)(A).

The Social Security Regulations establish a "segiaérevaluation” for the
adjudication of disability claims. 20 C.F.B§ 404.1520, 416.920 (2013). If an
individual is found "not disabled" at any step, tluer inquiry is unnecessaryld. §§
404.1520(y 416.920(a). The first inquiry under the sequemcwhether a claimant is
currently engaged in substantial gainful employmemd. §§ 404.1520(b), 416.920(b).
If the claimant is not, the second inquiry is whethclaimant suffers from a severe
impairment. 1d. §§ 404.1520(c), 416.920(c). If a severe impairmergrissent, the third
inquiry is whether such impairment meets or equaly of the impairments listed in
Appendix 1 to Subpart P of the Administrative Regudns No. 4. 1d. §§ 404.1520(d),
416.920(d). If it does, the claimant is found dikad and awarded benefitdd. If it
does not, the fourth inquiry is whether the claitianimpairments prevent the
performance of past relevant workld. §§ 404.1520(e), 416.920(e). By satisfying
inquiry four, the claimant establishespaima facie case of disability.Hall v. Harris,
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658 F.2d 260, 264 (4th Cir. 1981). The burden thkiits to the Commissionek]cLain

v. Schweiker, 715 F.2d 866, 86&9 (4th Cir. 1983), and leads to the fifth and fina
inquiry: whether the claimant is able to performhet forms of substantial gainful
activity, considering claimant's remaining physiaald mental capacities and claimant's
age, education and prior work experience. 20 C.§8RI04.1520(f), 416.920(f) (2013).
The Commissioner must show two things: (1) that ¢le@mant, considering claimaist
age, education, work experience, skills and phystartcomings, has the capacity to
perform an alternative job and (2) that this sfie¢ob exists in the national economy.
McLamorev. Weinberger, 538 F.2d 572, 574 (4th Cir. 1976).

In this particular case, the ALJ determined thati@lant satisfied the first
inquiry because he has not engaged in substardiafg activity since the alleged onset
date (Tr. at 37). Under the second inquiry, thd Abund that Claimant suffers from the
severe impairments of chmac lumbosacral strain with disloulges, gastroesophageal
reflux disease, history of hepatitis C in remissibistory of substace abuse and bipolar
Il disorder. (d.) At the third inquiry, the ALJ concluded that @ants impairments
do not meet or equal the level of severity of amstings in 20 CFR Part 404, Subpart P,
Appendix 1 (Tr. at 38). The ALJ then found thatiGian has a residual functional
capacity (RFC) founskilledsedentaryork, reduced by nonexertional limitatioh@r.
at 30). The ALJ found that Claimaistunable to perform any past relevant w¢fk. at

45). The ALJ concluded that Claimant could perfoumskilled sedentaryexertional

! Claimant can lift and carry 10 pounds occasionaliyd five pounds frequently. Claimant can stand or
walk a total of two hours during an eight hour wdaly. He can sit a total of six hours during anheig
hour workday. Claimant can never climb laddergea® or scaffolds. He can occasionally climb ramp
and stairs, balance, stoop, kneel, crouch and cra@laimant must avoid concentrated exposure to
extreme cold, extreme heat and workplace hazarde. is limited to performing simple, routine and
repetitive tasks. Claimant is limited to only os@@nd contact with ceworkers and the general public (Tr.
at 39.
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jobs such a®and packer, product inspector and assem@Iler at 46). On this basis,
Claimant’s applicationsere denied (Tr. a47).

Scope of Review

The sole issue before this court is whether thalfaecision of the Gmmissioner
denying the claim is supported by substantial ewmke In Blalock v. Richardson,
substantial evidence was defined as:

“evidence which a reasoning mind would accept aBcserit

to support a particular conclusion. It consistsradre than a

mere scintilla of evidence but may be somewhat thss a

preponderance. If there is evidence to justify &sal to

direct a verdict were the case before a jury, thleare is

'substantial evidencé.
Blalock v. Richardson, 483 F.2d 773, 776 (4th Cil972) (quotingLaws v. Celebrezze,
368 F.2d 640, 642 (4th Cir. 1966)). Additionalljaet Commissioner, not the Court, is
charged with resolving conflicts in the evidenddaysv. Sullivan, 907 F.2d 1453, 1456
(4th Cir. 1990). Nevertheless, the Coufitsust not abdicate their traditional functions;
they cannot escape their duty to scrutinize theréas a whole to determine whether
the conclusions reached are ratiohaDppenheim v. Finch, 495 F.2d 396, 397 (4th Cir.
1974).

A careful review of the rexrd, which includes medical records, reveals the

decision of the Commissioner is supported by sumtsdéhevidence.

Claimants Background

Claimant was born on May 31, 1975. Claimant hgemeral equivalency diploma
and work experience as a abruction guipment operator. Claimant reported he
stopped working on April 30, 2007, because the camphe “was working for ran out of

work” (Tr. at 187). Claimant asserts that he beeadisabled on March 29, 2008, due to



chronic lumbosacral strain with didzulges, gastroesophageal reflux disease, history of
hepatitis C in remission, history of substance a&bard bipolar disorder (Tr. at 149).
Claimant argues he injured his lower back fromlada March 29, 2008 (Tr. at 299).

Claimant asserts the ALJ erreghen he did not find that the impairments
resulting from chraic lumbosacral strain with disbulges, gastroesophageal reflux
disease, history of hepatitis C in remission, higtof substance abuse and bipolar
disorder imposed effects on Claimant’s fuioatal capabilities to preclude him from
performing any sustained, substantial gainful aptitECF No. 13). Defendant asserts
substantial evidence supports the ALJ’s findingtttihee opinion of disabling limitations
by Wadih Kabbara, M.D., Diplomate Bod of Internal Medicinewas entitled to little
weight. Defendant argues that substantial evideswggports the ALJ’s finding that
Claimant’s subjective complaints of disabling symamts and limitations were not fully
credible (ECF No. 14).

Evaluating Mental Impairments

The fivestep sequential evaluation process applies to teduation of both
physical and mental impairments. 20 C.F.R. § 4206&® (a) (2013); 20 C.F.R. §
404.1520a (a) (2013). In addition, when evaluating severity of mental impairments,
the Social 8curity Administration implements a “special techae,” outlined at 20
C.F.R. 88 404.1520a and 416.920d. First, symptoms, signs and laboratory findings
are evaluated to determine whether a claimant hasedically determinable mental
impairment. 88 04.1520a(b)(1) and 416.920a(b)(1) (2012). Secoifidthe ALJ
determines that an impairment(s) exists, the ALJstnspecify in his decision the
symptoms, signs and laboratory findings that subB&ie the presence of the
impairment(s). 88 404.1520a(b)(@pd (e), 416.920a(b)(1) and (e) (2013). Third, the
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ALJ then must rate the degree of functional limibdatresulting from the impairment(s).
88 404.1520a(b)(2) and 416.920a(b)(2) (2013). Fiwomal limitation is rated with
respect to four broad areas {jaities of daily living, social functioning, conoération,
persistence or pace and episodes of decompensati®®)404.1520a(c)(3) and
416.920a(c)(3) (2013). The first three areas ated on a fivepoint scale: None, mild,
moderate, marked and extremd@he fourth area is rated on a fepoint scale: None,
one or two, three, four or more. 88 404.1520a(cydyl 416.920a(c)(4)(2013). Arating
of “none” or “mild” in the first three areas and ating of “none” in the fourth area will
generally lead to a&onclusion that the mental impairment is not “sevéunless the
evidence indicates otherwise. 88 404.1520a(d)(d) 416.920a(d)(1) (2013). Fourth, if
a mental impairment is “severe,” the ALJ will detene if it meets or is equivalent in
severity to a mental disorder listed in Appendix 1. 88 404.152062) and
416.920a(d)(2) (2013). Fifth, if a mental impairmas “severe” but does not meet the
criteria in the Listings, the ALJ will assess thlaimant’s residual functional capacity.
88 404.1520a(d3) and 416.920a(d)(3) (2013). The ALJ incorpesatthe findings
derived from the analysis in his decision:

The decision must show the significant history, lirtdéng

examination and laboratory findings, and the fuowctl

limitations that were considereh reaching a conclusion

about the severity of the mental impairment(s). @eeision

must include a specific finding as to the degrediroftation

in each of the functional areas described in paapgr(c) of

this section.
88404.1520a(e)(2) an4ll6.920a(e)(2) (2013).

The ALJ held that Claimant’s mental impairmentsnsamered singly and in

combination, do not meet or medically equal Liseni.04 (Affective Disorders) and

12.09 (Substance Addiction Disorder) (Tr. at 3&ee, 20 C.F.R. 404 Sulmpt P,
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Appendix 1. To demonstrate a mental impairment under the LgdjnClaimant’s

mental impairments must result in at least twoha following:

e Marked difficulties in maintaining social functiamg;

e Marked restriction in activities of daily living;

e Marked difficulties in maintaining concentrationgnsistence or pace; or
e Repeated episodes of decompensation, each of extleddration.

A marked limitation means more than moderate bustsIéhan extreme.P.
Polizos, M.D., performed a Psychiatric RevieWwClaimant on November 30, 2009 (Tr.
at 347). Dr. Pilozos found under Listing 12.04 fe&tive Disorders) that “a medically
determinable impairment is present that does nacigely satisfy the diagnostic
criteria” (Tr. at 350). Dr. Pilozos rated Qtaant's degree of functional limitations
involving activities of daily living as mild (Tr.ta357). He found Claimant’s functional
limitations of maintaining social functioning; mdaining concentration, persistence or
pace; and episodes of decompensatemonexistent. Dr. Polizos’s consultation notes
state that Claimant lives with his girlfriend, feetiis hunting dogs, has no problems
with personal care, prepares meals, washes distagsums, mows the lawn when he
feels good, rides in a car, shops and handles md¢meyat 359). Dr. Polizos found
“Claimant did not list any mental conditions whialould affect his ability to work.”

On July 10, 2010, James Binder, M.D., performed sycRiatric Review of
Claimant (Tr. at 381). In evaluating Listing2.04 and 12.09, Dr. Binder rated
Claimant’s degree of functional limitations invahg activities of daily living and
maintaining concentration, persistence or pace éd (fr. at 391). HeaatedClaimant’s
functional limitations of maintaining sociédnctioning as moderateld.) Claimant did
not experience any episodes of decompensation Bidder’s examiner comments state

that Claimant appears partially credible (Tr. at339 Dr. Binder commented on the



inconsistencies in claimant’s substanteiae history and “raises the possibility claimant
was not fully forthcoming.”

The ALJ held that Claimant did not experience anwrked limitations in
functioning (Tr. at 39). The ALJ found that Claimts mental impairments, considered
singly and in combination, do not meet or medically equal the craesf Listings 12.04
and 12.09 (Tr. at 38).

Disorders of the Spine

Claimant went to the emergency room at Plateau ®edCenter on March 29,
2008, with the chief complaint that his back went and héell to the floor (Tr. at 40
268). Claimant reported he hurt his back 6 years mprand had experienced
intermittent episodes since that tiniEr. at 265) Plateau Medical Center’s Radiology
Report dated March 29, 2008, states that five viev€laimant’s lumbosacral spine
were Xrayed. No evidence of compression fracture wasnsh(QIr. at 269). Plateau
Medical Center’s Patient Report stated Claimant®e drug screen tested positive for
opiates (Tr. at 270).

The ALJ evaluated the evidence and testimony prediconcerningClaimant’s
chronic lumbosacral strain with disbulges, under Section 1.04 of the Listings of
Impairments. The ALJ held Claimantddhot demonstrate any evidence of nerve root
compression, spinal arachnoiditis or Ilumbar spinatenosis resulting in
pseudoclaudication as required to meet or equalishiag (Tr. at 38).

Digestive System

The ALJ evaluated Claimant’s gastroesophagedlux disease under Listings
5.00 and held that his condition is under contrahwnedication and does not meet or

equal the criteria of a listing. The ALJ also exatled Claimant’s history of hepatitis C in
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remission under Listing 5.05 for chronic liver dase. (Id.) The ALJ held that no
evidence on the record demonstrated that Claimaeg¢tsmnor equals the criteria of the
listing. The ALJ stated, “In fact, the claimant¢sndition is in remission.”

Credibility Determination

The ALJ must accompany his decision with sufficieaMplanation to allow a
reviewing court to determine whether the Commissits decision is supported by
substantial evidence. “[T]he [Commissioner] isu@@d by both the Social Security Act,
42 U.S.C.8 405(b), and the Administrative Procedure Act, 5\C. § 557(c), to include
in the text of [his] decision a statement of thesens for that decision."Cook v.
Heckler, 783 F.2d 1168, 1172 (4th Cir. 1986). The ALJ#&ecisions should refer
specifically to the evidence iforming the ALJ's conclusion. This duty of expldioa is
always an important aspect of the administrativarge . . . .” Hammond v. Heckler,
765 F.2d 424, 426 (4th Cir. 1985).

Substantial evidence supports the ALJ’s findingttR&imant’s alleged severity of
symptoms was not credible. The ALJ held Claimamdt@tements concerning the
intensity, persistence and limiting effects of Bisnptoms are not credible to the extent
they are inconsistent with the residual functioralpacity assessment (Tr. at 32).
Between March 29, 2008, to October 4, 2012, Claitrsought treatment from multiple
physicians for his alleged lower back pain. Clamhwas treated or reviewed by Karen
Hultman, DO; Nathan Doctry, M.D., Appalachian Regional H&aare, Inc.Southern
West Virginia Clinic; Dr. Hissan Nick Jafgr Beckley Psychiatric ServiceWadih
Kabbara, M.D., Diplomate Board of Internal Medicjremd Narendra Parikshak, M,D.

medical consultant. The ALJ concluded that theinfation in Claimatis treatment



records reflect poorly on his credibility (Tr. a4 The treatment records illustrate the
following:

e March 29,2008
o Claimant was treated at Plateau Medical Center':emgancy room for
complaint that his back went out and he fell to fleer. He reported that
he hurt his back six years prior (Tr. at 265Llaimant was prescribed
fifteen tablets of Flexeril 10ma@ muscle relaxan(r. at 266).
e April 29,2008
o Claimant was treated by Karen Hultman, DO. Claimasserted that he
injured his back 34 years priot by lifting a “crib block” (Tr. at 316).
Claimant was prescribed Skelaxin 800mg, a musd&xest (Tr. at 317).
Dr. Hultman gave him samples of Ultram ER for pain.
e May 19, 2008
o Claimant was treated by Dr. Hultman for back pagsulting from a slip
and fall while walking his dog in the woods (Tr. a09). Claimant was
prescribed Darvocet for pain (Tr. at 311His prescription for Skelaxin
800mg was refilled.
e June 12,2008
o Claimant was treated by Dr. Hultman regarding bgsin. Again,
Claimant was prescribed DarvocktOmgfor pain (Tr. at 305306).
e June 16, 2008
o Claimant was treated by Dr. Hultman. Claimant népd that the
Darvocet was not helping relieve his back pain @ir302). Dr. Hultman
prescribed Lortalb/500mg, 1 tablet 3 times daily for ten dayey pain
(Tr. at 303).
e June 26, 2008
o Claimant called Dr. Hultman'’s office requesting &filt on Lortab (Tr. at
301). Dr. Hultman did not provide a prescriptiar fortab.
e June 30, 2008
o Claimant was seen by Dr. Hultman for his 2 weekathep (Tr. at 298).
Dr. Hultman prescribed Lortab 5/500mg, 1 tableirBds daily for twenty
days, for pain (Tr. at 299).
e July 29,2008
o0 Upon referral by Dr. Hultman, Claimant was seerN\athan Doctry, MD.,
at Appalachian Regional Healthcare, In8outhern West Virginia Clinic

? Claimant filed his applications for disability benefits on July 7, 2009, alleging disability beginning March 29, 2008.
However, on March 29, 2008, Claimant reported to Plateau Medical Center that he hurt his back six years prior (Tr.
at 265). One month later, on April 29, 2008, Claimant reported to Dr. Hultman that he hurt his back 3-4 years prior
(Tr. at 316).
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(Tr. at 282). Claimant reported to experiencing lower back paftera
“lifting something very heavy” approximately fouranths prior.

o Claimant’spharmacy called Dr. Hultman’s office because Clawnnaad
filled a Lortab5/500mgprescription from Dr. Hultman on July 19, 2008,
then attempted to get a prescription for Lortdalb/500mgfrom Dr.
Doctry filed. The pharmacy called rDHultman stating it needed an
override from her in order for Claimant to get Ipisescription for Lortab
7.5/500mdrom Dr. Doctry filled (Tr. at 296).

August 12, 2008

o Claimant called Dr. Hultman'’s office claiming heeded a refill for Lortab
to be called into the pharmacy because “Dr. Doatily not fill it again
until his appt. with him” (Tr. at 293). The officgtaff made the earliest
appointment available with Dr. Hultman, two daysdldwing the phone
call. “[Claimant] was upset that he could not getuntil Thursday and
demanaed his medication. He then hung up the phone on [the office
staff].”

o Claimant called to cancel the scheduled appointmvatit Dr. Hultman'’s
Office (Tr. at 294). When office staff tried tos@edule him, he asked
“‘cant they just be called in?” Office staff infored Clamant he needed to
be seen by Dr. Hultman to receive a Lortab preswmiprefill. Claimant
responded by stating “Don't worry about itll just change doctorsYou
all don't want to fl@#$%help.” The office staff looked up Claimant on the
Drug Enforcenent Agency’s website. It revealed that Claimaadaived a
prescription forLortab 7.5/500mgon August 1, 2008, for one month’s
supply from Dr. Doctry. Id.)

August 14, 2008

o Claimant came to Dr. Hultman’s office seeking rsefibon Lortab. Office
staff informed him thatDr. Hultman would need toefill his Lortab
prescription Claimant “did not wish to continue with the exafir. at
292). Claimant requested a follewmp appointment with Dr. Hultman.

August 15, 2008

o Dr. Hultman’s dfice staff noted thatClaimant’s girlfriend had called
“several times to see about his Lortab” (Tr. at 291Flaimant was
prescribed 5/500mg Lortab three times a day fod d¥s.

August 21, 2008

o Dr. Hultman wrote Claimant a letter to notify himhdat due to his
noncompliance with her practice policies on pain medication and
prescriptions for them, he was legally releasednfrBr. Hultman’s care
(Tr. at 323).
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September 23, 2008
o Wadih Kabbara M.D., Diplomate Board of Internal Medicindgegan
treating Claimant for chronic back pain (Tr. at 440Dr. Kabbara’s plan
included continuing Claimant on hesirrentprescriptions.
September 26, 2008
o0 Although Claimant’s next scheduled follemp appointment with Dr.
Kabbara was in October, Claimawent to the office early, on September
26, 2008, asserting that Dr. Kabbara was supposepgut him on pain
medication (Tr. at 439). Claimant was givenpeescription forNorco
7.5mgfor pain.
October 28, 2008
o Claimant had a followup appointment wh Dr. Kabbara regarding lab
work. Claimant reported experiencing pain (Tr.488). Dr. Kabbara
prescribed Claimant a refill on Norco.
November 25, 2008
o Claimant had a followup appointment with Dr. Kabbara to get
medications refilled for his lower bagkain (Tr. at 437). Claimant was
prescribed'Hydrocodonevithout Tylenol’for pain.
January 5, 2009
o Claimant had a followup appointment with Dr. Kabbara to get
medications refilled for his lower back pain. @mant reported that he
feels better with Hydscodone (Tr. at 436). Dr. Kabbara prescribed
Hydrocodonewithout Tylenolfor Claimant’s back pain.
February 5, 2009
o Claimant saw Dr. Kabbara for refills on his medioats and “for a general
physical for disility” (Tr. at 435). Claimant’s prescriptionfor
Hydrocodonewithout Tylenolwas refilled
March 5, 2009
o Claimant saw Dr. Kabbara regarding his lower baeknp Dr. Kabbara
prescribed Hydrocodonwithout Tylenol7.5mgfor Claimant’s lower back
pain (Tr. at 434).
April 8, 2009
o Claimant saw Dr. Kabbara for his lower back painClaimant was
prescribedHydrocodone without Tylenol 7.5m(dr. at 433).
May 28, 2009
o Claimant saw Dr. Kabbara for a refill on his medioas. Claimant was
prescribed Norc@.5mgfor pain (Tr. at 432).
July 7,2009
o Claimant applied for DIB and SSI

12



e September 29, 2009
o Claimantwas treated by Dr. H. A. JafarBeckley Psychiatric Service (Tr.
at 361364). Claimant informed Dr. Jafary that he takesnppills and
THC3 (Tr. at 361).
e October 5,2009
o During a Mental Statsi Examination with West Virginia Disability
Determination Service, Claimant reported that hdiebes his back
problems are a result from bouncing up and downlewvorking in a rock
crusher. Claimant reported that he has been diean crack cocaine for
two years (Tr. at 33335).
e October 22,2009
o During a Physical Residual Functional Capacity Asseent for his
disability applications, Claimant was assessed kardddra Parikshak,
M.D., medical consultant. Dr. Parikshaki found thatlai@ant’s
symptons are partially credible” (Tr. at 343). Dr. Patiksk found that
Claimant lives with his girlfriend, feeds his humg¢i dogs, has no problems
with personal care, prepares meals, washes disfaeaums, mows when
he feels god, rides in a car and sho¥r. at 345).
e March 23,2010
o Claimant saw Dr. Kabbara with complaints of a mishkis right forearm.
Dr. Kabbara refilled Claimant’s prescription of Nor7.5mgfor pain and
prescribed a 30 day supply of Lithium Carbonate mg0with 11 refills (Tr.
at 422).
e May 19, 2010
o Claimant told Dr. H. A. JafaryBeckley Psychiatric Servicehat he was
“‘doing okay” (Tr. at 444). Claimant “was given hium CR 450 pro bid
#60.”
e August 24,2010
o Claimant saw Dr. Kabbara for a follewp visit. Dr. Kabbara reportetthat
Claimant continues to have lower back pain thatwsll controlled with
pain medications” (Tr. at 400). Dr. Kabbara présed a 30 day supply of
Lortab10/325mg
e September 23, 2010
o Claimant saw Dr. Kabbara for a folleup visit. Claimant reportethat he
works as a mechaniand the pain medication for his back allows him to
be able to work (Tr. at 403). Dr. Kabbara presedla 30 day supply of
Lortab10/325mg

* THC stands for Tetrahydrocannabinol.

4 Although Claimant asserts a disability onset date of March 29, 2008, he informs Dr. Kabbara in September 2010,
that he is working as a mechanic. Claimant further informs Dr. Kabbara that a prescription for Lortab helps relieve
his back pain to enable him to work (Tr. at 403).
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October 25, 2010
o Claimant saw Dr. Kabbara for a folleup visit regarding his loweback
pain (Tr. at 447). Claimant reported that he haleed for disability
benefits. Claimant reported that he does not otidrugs. Dr. Kabbara
refilled Claimant’s prescription oNorco 7.5mgfor pain. Dr. Kabbara
stated that the Norco helpsa@hant with his daily functional status to be
able to do the basic activities (Tr. at 449).
November 18, 2010
o Claimant saw Dr. Kabbara for a folleup visit. Claimant reported that he
fell while hunting and hurt his neck. He reportiddit he went to Rfteau
Medical Center and that the pain is better with grescription Flexeril
(Tr. at 450). Dr. Kabbareefilled Claimant’s prescription for Norce.5mg
(Tr. at 452)
January 18, 2011
o Dr. Jafary’s assessment states that Claimant hadeived his Medidd
again and would like to go back to the medicatievwas previously on”
(Tr. at 445). Claimant reported to Dr. Jafary that “he is doirr@tpy well
and is controlling his mood with marijuaria Dr. Jafarys plan for
Claimant’s treatment includedZyprexa 5mg, an antipsychotic, and
“Lithium CR 450 pro bid #60.”
February 27, 2011
o Claimant saw Dr. Kabbara for a folleup visit and reported that his back
pain is well controlled with pain medicine (Tr. 463). Dr. Kabbara
refilled Claimant’s prescription foLortab10mg(Tr. at 455).
March 22, 2011
o Claimant saw Dr. Kabbara for a folleuwp visit. Dr. Kabbara noted
Claimant was to “continue Norco same dose” (Tr4a8).
April 19, 2011
o Claimant saw Dr. Kabbara for a follewp visit. Dr. Kabbara noted
Claimant was to “continue Norco same dose” (Tr4@at).
April 20, 2011
o Claimant informed Dr. Jafary that he was “cuttingwdh on his use of
marijuana” (Tr. at 446). Claimant reported thathes been dependent on
THC. Claimant “was given Lithium CR 45fpro bid #60”and Zyprexa
S5mg.
April 27,2011
o Claimant went to the emergency room at Plateau ®edCenter with
complaints of chest pain (Tr. at 470). Claimanpoded he was chasing
his dog for approximately a mile. Claimant repartbat he drinks 2ders
a day. He reported that he quit THC approximatilydays prior. He
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stated that he had several years of crack abusehwhe reported to
quitting 5 years prior.
May 11, 2011
o Claimant saw Dr. Kabbara for a follewp visit regarding his back pain (Tr.
at 462). Claimant’s plan stated he was to “conéifNorco same dose” (Tr.
at 464).
June 8,2011
o Claimant saw Dr. Kabbara regarding his lower backinp Claimant
reported that pain medication helps a lot with fuoral status (Tr. at
465). Claimant’splan stated he was to “continue Norco same dose”q{
467).
June 28, 2011
o Claimant was seen by Dr. Kabbara regarding his fowack pain.
Claimant stated that the pain had worsened ovemptie few weeks (Tr.
at 493). Dr. Kabbara prescribed LobtdOmgtaken4 timesdaily for 30
days. Dr. Kabbaemcreased Claimant’s prescriptidtom Norco 7.5mdgo
NorcolOmg(Tr. at 495).
July 20, 2011
o Claimant saw Dr. Kabbara for a folleup visit. Claimant reported that he
was applying for disability beafits and inquired as to “what he can or
cannot do” (Tr. at 496j. Claimant stated he experiences significant pain
in his back that worsens when he uses stairs, esacipward ad lifts
heavy objects. Dr. Kabbara’s pldar Claimantstated “continue tdake
pain medications” (Tr. at 498).
July 26, 2011
o Claimant informed Dr. Kabbara during a follawp visit regarding his
lower back pain that the pain medicine helps mdsti® functional status
(Tr. at 499). Claimant prescription of Nord®mg wasrefilled (Tr. at
500).

The ALJ concludedthat the objectivefindings do not support the limitations

alleged by Claimant and revea he is only partially credible regarding the seweof

his complaints (Tr. at 40)The ALJ gave the opinion evidenceWiahid Kabbara, M.D.,

little weight asit wasnot supported by his own treatment notes that ciastlystate

Claimant’s conditions'are well controlled”(Tr. at 44). Further the ALJ reviewed the

> Claimant applied for disability benefits on July 7, 2009, alleging disability beginning March 29, 2008. Claimant
informed Dr. Kabbara that he was applying for disability and inquired as to what he can or cannot do during a
follow-up visit on July 20, 2011. Claimant’s administrative hearing was held on July 27, 2011.
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entire record and held that the information in @lant’s treatment records with Dr.
Hultman’s office “reflect poorly on the claimanteredibility as it appears he was
discharged from the practice of Dr. Hultman dueb®ng noncompliant with her
practice policies on pain medicatidn@lr. at 42). As the factfinder, the ALJ has the
exclusive responsibility for making credibility deminations. See, Shively v. Heckler,
739 F.2d 987, 98990 (4h Cir. 1984) (stating that “[b]Jecause he had the appoity to
observe the demeanor and to determine the crewibai the claimant, the ALJ’s
observations concerning these questions are tovea great weight”).

Vocational Expert’s Testimony

At the administrative hearing, the ALJ asked theaoonal Expert (hereinafter
VE) if jobs existed in significant numbers in thational economy that someone with
Claimant’s age, education, past relevant work anmkvipusly stated exertional
limitations could perform (Tr. at 7&/3). The VE testified that such a person could
perform light unskilledsedentaryobsincluding an assembler, hand paclkerd product
inspector(Tr. at 22). Based on the VE's testimony, the ALJ ruled tidd&imant could
performwork in the national economy, and therefore, he maisdisabled under the Act
(Tr. at 47). Pursuant to SSR 00@pé VE Thomas’ testimony is consistent with the
information contained in the Dictionary of Occupatal Titles.
Conclusion

The ALJ’s decisiorwas issued on August 3, 2011. The ALJ found thlainCant’s
impairment does not meet or medically equal onéheflisted impairments in 20 CFR

Part 404, Subpart P, Appendix 1. Substantial avigesupports the determination of

® Social Security Ruling 00-4p: Titles Il and XVI: Use of Vocational Expert and Vocational Specialist Evidence, and
Other Reliable Occupational Information in Disability Decisions.
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the ALJ. Contrary to Cimant’s assertions that the ALJ failed to consides
impairments in combination, the ALJ’s decision eefls an adequate consideration of
his impairments. The ALJ appropriately weighed "#wdence of record in its entirety
to determine that Claimant failed to demonstratatthis functional capabilities
preclude his ability to perform any substantialrgal activity. The ALJ fully omplied
with his duty consistenwith 20 C.F.R. 8§ 404.1523 (2013Accordingly, the ALJ denied
Claimant’s applications for DIB and SSI under thoei@l Security Act.

After a careful consideration of the evidence ofaml, the Court finds that the
Commissioner’s decision is supported by substantaidence. Accordingly, by
Judgment Order entered this day, Claimant'seBin Support of Judgment on the
Pleadings is DENIED, Defendant’s Brief in Supporf Defendant’s Decision is
GRANTED, the final decision of the CommissionerABFIRMED and this matter is
DISMISSED from the docket of this Court.

The Clerk of this Couris directed to provide copies of this Order toalnsel of
record.

Enter: March 18, 2014.

" e N

‘\/-\x\/-/// \nov \)\;é ~

l\ Dwane L. Tinsley
— United States Magistrate Judge
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