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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

EQT CORPORATION,

Petitioner,
V. CIVIL ACTION NO. 2:13-cv-02552
GREGORY TONEY,

Respondent.

MEMORANDUM OPINION AND ORDER

Pending before the court is EQT Corparats Petition for Order Compelling Arbitration
Pursuant to 9 U.S.C. § 4 [Docket 1] and Bespondent’s Motion to Dismiss [Docket 13]. The
motion to dismiss has been fully briefed and is ripe for review. For the reasons discussed below,
EQT'’s Petition for Order Compelling ArbitratioRursuant to 9 U.S.C. 8 4 [Docket 1] is
DENIED and Respondent’s Motion to Dismiss [Docket 13pRANTED.
l. Background and Procedural History

This case arises from alleged unlawful distnation by the petitioner EQT Corporation
(“EQT”) against the respondent Gregory Tor{éfoney”). Toney began working for Ashland
Oil—which eventually became EQT—as a well operator in 1981. In 2005, Toney was promoted
to the position of Assistant Superintendeim 2007, EQT and Toney entered into a written
Alternative Dispute Resolution 8&gram Agreement (the “ADR Agement”). In 2008, D. Ryan

Crowe (“Crowe”) becamedney'’s direct supervisor.
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Toney alleges that Crowe égan a course of discrimitoaly conduct towards” Toney.
(Resp.’s Mot. to Dismiss [Docket 13], atMccording to Toney, heeported this conduct to
EQT, but no action was takemd the discriminatory conduescalated. On December 19, 2011,
Toney was suspended without pay from hispEyment pending an investigation into
accusations of work-related misconduct. Onu2ay 26, 2012, Toney received a letter from
Crowe which terminated Toney from his employment.

On May 9, 2012, Toney filed his Complaintaagst EQT and Crowe in the Circuit Court
of Kanawha County. On June 13, 2012, EQT filedation to dismiss and to compel arbitration,
or in the alternative to stay pending arbitrationthe Circuit Court. The Circuit Court denied
EQT’s motion and held that “[tjhe Defendantsymravisit this issue at the Summary Judgment
phase of this matter, should they deem it appatgi (Order Denying Defs.” Mot. to Dismiss
this Proceeding & Compel Arbitration or, inettAlternative, to Stay this Proceeding Pending
Arbitration [Docket 13-5], at 5) [hereinafterrCuit Court Order]. Rather than limiting discovery
to matters related to the formation and validity of the ADR Agreement, the Circuit Court ordered
the parties to conduct discovery on the meriBee(id. On February 1, 2013, EQT filed the
instant petition in this court.

. Discussion

The parties present three issues for the c@lirivhether the petition should be dismissed

based upomes judicata (2) whether the court should abstaiarfr hearing this action due to the

parallel state court proceedings, and; (3) Waethe ADR Agreement violates West Virginia

! For purposes of this Memorandum OpiniondaOrder, the particular acts of alleged

discriminatory conduct set forth ifoney’s motion is irrelevant.
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contract law? Because FIND that the court should abstairofin hearing this action, | do not
reach the issue of whether the ADR Agreementalid and enforceable under West Virginia
law.

A. Res Judicata

A lawsuit is barred byes judicataif three elements are ssfied: “(1) a judgment on the
merits in a prior suit resolving (2) claims llge same parties or their privies, and (3) a
subsequent suit based on the same cause of adbbin’Valley Envtl. Coal. v. Aracoma Coal
Co, 556 F.3d 177, 210 (4th Cir. 2009) (quotiabff v. Joy Mfg. Cq.914 F.2d 39, 42 (4th Cir.
1990)); see also Slider v. State Farm Mut. Auto Ins., @40 W. Va. 476, 480 (2001). Toney
argues that all three elements are met:

First, the state court litigation resultedarfinal judgment on the merits regarding

the unenforceability of # instant ADR provision. . . . Second, the matter put

before this Court, the enforceability of arbitration provision, is the exact same

issue decided by the state court. Third, the parties bfisr€ourt and the parties

[before the state court] eridentical, with the solexclusion of Defendant D.

Ryan Crowe from the state court action . . .
(Respondent’s Mot. to Dismiss [Docket 13], at 5-6)QT does not take isswvith the second or
third elements, but contends that there has leefinal determination on the merits in state
court regarding the enforceability of the arbitration agreement. A review of the Circuit Court
Order reveals that no final judgment on the mdnds been issued. The Circuit Court denied
EQT’'s motion to dismiss and compel arhiiva. While a dismissal of claims under Rule

12(b)(6) is presumed to be on the merits, aalesfia motion to dismiss does “not amount to a

final adjudication on the merits3. States Coop. Inc. v. I.S.P. Co., Jrk@8 F. Supp 2d. 807

2
3

Toney does not contend that his claims ag&T are not arbitrable under the ADR Agreement.
In his reply, Toney also args that collateral estoppel appli€nllateral estoppel also requires a
showing of a “final adjudication on the merits of the prior acti@tdte ex rel. McGraw v. Johnson &
Johnson226 W. Va. 677, 688 (2010) (quotiSgate v. Miller 194 W. Va. 3 (1995)).
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(N.D. W. Va. 2002). Additionally, its abundantly clear that the Circuit Court did not rule on the
merits of whether the ADR Agreement is enforckealRather, the Circuit Court ordered the
parties to “further develop thiacts regarding the ADR agreement at issue in this matter . . .
through the course of discovery” because theutlit€ourt found that thenforceability of the
ADR Agreement could not be resolved at thagst (Circuit Court OrdgDocket 13-5], at 5).
Since the Circuit Court did noeach a final adjudication oneghmerits of whether the ADR
Agreement was enforceable, the Supreme Coulippkals of West Virgiia’'s denial of EQT’s
writ petition also fails to corigute a final adjudication on ¢hmerits of that question.

B. Abstention

Toney argues that the court should abstaom hearing the instarpetition based upon
Moses H. Cone Mem. Hosp. v. Mercury Constr. Gatp0 U.S. 1 (1983). “Abstention from the
exercise of federal jurisdictions the exception, not the rule.Colorado River Water
Conservation Dist. v. United Statet24 U.S. 800, 813 (1976). If parallel federal and state suits
exist, which they do here, “a district court must carefully balance several factors, ‘with the
balance heavily weighted in favor of the exercise of jurisdictidbtiase Brexton Health Servs.,
Inc. v. Maryland 411 F.3d 457, 463 (quotingloses H. Cone460 U.S. at 16)). The Fourth
Circuit has identified six factors, basedMoses H. Congo guide this analysis:

(1) whether the subject mattef the litigation involves property where the first

court may assumm rem jurisdiction to the exclusn of others; (2) whether the

federal forum is an inconvenient one) (Be desirability of avoiding piecemeal

litigation; (4) the relevant order in whidhe courts obtained jurisdiction and the

progress achieved in each action; (5) whether state law or federal law provides the

rule of decision on the merits; and @@g adequacy of the state proceeding to
protect the parties’ rights.



Id. at 463-64. The Fourth Cirttuhas re-emphasized that fjijthe end, however, abstention
should be the exception, not the rided it may be considered omsen ‘the parallel state-court
litigation will be an adequate vehicle for tltemplete and prompt resolution of the issues
between the parties.ld. at 464 (quotingloses H. Cone460 U.S. at 28).

Here, the first two factors weigh agaimdistention. First, where the proceedingsiare
personamand neither the state nor federal procegdhas jurisdiction over the property,” the
factor weighs against abstenti@@annett Co. v. Clark Constr. Grp., In@86 F.3d 737, 747 (4th
Cir. 2002). Second, Toney has not argued that itherd forum is inconvenient, nor would such
an argument likely hold any weight, consideritig close proximity of the Circuit Court of
Kanawha County to this district court.

Under the third factor, it is true that aucb order compelling Toney to arbitrate his
claims against EQT will resulh piecemeal litigation because his claims against Crowe will
remain pending in state court. However, this court has previously analyzed a similar situation
and concluded “that the relevaguestion for abstention purposesot simply whether granting
the plaintiff's relief will result in pecemeal litigation, but whether it is thiederal cours
involvement in the case that will lead to piecemeal litigatitmited Serv. Prot. Corp. v. Lowe
354 F. Supp. 2d 651, 656 (S.D. W..\2805) (emphasis in originaBee also E. Associated Coal
Corp. v. Skagg272 F. Supp. 2d 595, 600 (S.D. W. Va. 2003\ote that in this case, although
Crowe was sued in hiadividual capacity, both EQ@nd Crowe moved to compel arbitration in
state court. $ee Defs.” Mot. to Dismiss this Proceled & Compel Arbitration or, in the
Alternative, to Stay this Proceeding Pendindi&ation [Docket 1-5]). Given that Crowe was

not a signatory to the ADR Agreement, it wasyvpossible that piecemeal litigation would have



resulted, compelling Toney to arbitrate his rlaiagainst EQT while his claims against Crowe
proceeded in state court. In sum, threat etemeal litigation “arises from the existence of the
arbitration clause . . . which maequire [Toney] to arbitratghis] claims against [EQT] but
which will not require arbitration of [his] claims [against Crowé]owe 354 F. Supp. 2d at 656.

Under the fourth factor, as a matter of cgmihe more the state has invested its time and
resources into the proceedings, the less apprepitias for a federal court to intervene and
disrupt those proceedingSee Gannett Co286 F.3d at 748. Here,dlstate court action was
filed in May 2012, the Circuit Court ruled on E@Tmotion to dismiss in October 2012, and it
was not until February 2013 that EQT filed tinstant petition. Toney notes that Toney and
Crowe were deposed earlier this month and titratCircuit Court has set trial to begin on June
17, 2013. InLowe | found that this factor did not weigh favor of abstention because (1) “the
state-court action was filed approximately twonths before the feddraction” and (2) “no
substantial proceedings have taken place in t@te sburt, and there has not been a significant
expenditure of time and resourcelsdwe 354 F. Supp. 2d at 657. In contrastSkaggs| found
that this factor weighed in favor of abstemtibecause the underlying case had been pending in
state court for three years prior to the federal action to compel arbitration waSkiseys272
F. Supp. 2d at 601.

EQT argues that the state dudts not progressed “toward rging the relevant question,
namely, the arbitration question,” and that thees&an be resolved efficiently, as the [Federal
Arbitration Act] demands—only ithis Court retains jurisdictioand decides it.” (Resp. in Opp’'n
to Mot. to Dismiss [Docket 17], at 11-12). EQTrther argues that its compliance with the state

court’s order to conduct discovery does not weigfavor of abstention, because (1) it is not the



type of progress that would warrant abstamti (2) discovery obtained would be equally
available to the parties in state or fedlevaurt; and (3) EQT’'sactions “show EQT hasot
purposefully availed itself othe state’s jurisdiction.”1d. at 12). | find EQT’s arguments
unconvincing. Although the record before theud does not contain the Circuit Court’s
scheduling order, the fact that—according todg—a trial date has been set for June 17, 2013
means that summary judgment motions would necés&& due in the near future. The Circuit
Court has explicitly stated th&QT may visit the arbitratiorssue at summary judgment. After
considering the record before theudoand the parties’ argumentsIIND that the fourth factor
weighs in favor of abstention.

The fifth factor weighs in favor of alesition. Certainly, the Federal Arbitration Act
(“FAA”) “establishes that, as a matter ofdfral law, any doubts coarning the scope of
arbitrable issues should be resal in favor of arbitration.’Moses H. Cone460 U.S. at 24-25.
However, the issue of whether the instant mastesuld be arbitrateds not presented as a
guestion of the arbitrability of the claimbut rather as whether the ADR Agreement is
enforceable. For example, Toney’s response enGhicuit Court argued ongrimary point: that
“[tlhe ADR in question is unenfaeable and invalid under West Mimga contract law for several
reasons.” (Pl.’'s Resp. in Opp’n to Defs.” Mot. to Dismiss this Proceeding & Compel Arbitration
or, in the Alternative, to Stay this ProcasgliPending Arbitration [Docket 1-6], at 4). Toney’s
motion to dismiss argues only three points: (&s judicata (2) abstention, and (3)
unenforceability and invalidity of the ADR Agreentem sum, the question is not whether the

claims are arbitrable, but rather, whethee thrbitration provisionsin the contract are



enforceable. West Virginia state law governg talidity and enforcedlly of a contract,
including arbitration provisions.

The sixth and final factor inquires into theldyp of the state court to adequately protect
the parties’ rights. Here, | have no reason tolddhe adequacy of the state forum. Not only do
state courts have concurrent jurisdiction roe&ims under the FAA, but given the primary
guestion in this matter is whether a contrastaild and enforceable, the state court certainly has
the ability to adequately rule upomatters of state contract law.

In weighing theMoses H. Conéactors, | do not consider EQT’s motivations for filing
the instant petition. Neither the Supreme CourttherFourth Circuit has adopted the motivation
of a party in pursuing parallétigation as a relevant factogee MidAtlantic Int’l, Inc. v. AGC
Flat Glass N. Am., Inc497 F. App’x 279, 284 n.* (4th Cir. 2012). | do note, however, that there
is little evidence to support Toney’s argument that EQT had any improper motive in this case.
EQT could certainly have reasdiya believed that the Circui€ourt or the Supreme Court of
Appeals of West Virginia woultlave ruled in its favor, and thestant petition would not have
been necessary. Additionally, because the staig<did not make a final determination on the
merits, EQT certainly did not have any impropastive for filing the petition in order to avoid
the expenses of proceeding through discowverthe merits of the state law claims.

After consideration of the factors togethedight of the particular circumstances of this
case, |FIND that this case presents the sort of “exceptional circumstances” warranting
abstention. | have no reason to doubt EQT'’s aMititpursue its rights in the state court system,

and particularly given the stage of litigation and scheduling andive state court, | cannot find



that the arbitration issue can only be resolvBitiently in this court. Accordingly, | abstain
from exercising my jurisdiction over EQT'’s petition.
[11.  Conclusion

For the reasons discussed above, | ab$tam exercising my juasdiction over EQT’s
petition. Accordingly, EQT’s Petition for Order Cogijing Arbitration Pursuat to 9 U.S.C. § 4
[Docket 1] isDENIED and Respondent’s Motion to Dismiss [Docket 135RANTED.

The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any
unrepresented party.

ENTER: April26,2013
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