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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

MARYLAND CASUALTY COMPANY,

Plaintiff,
V. CIVILACTION NO. 2:13-cv-05395
DOLORIS SHAMBLEN, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Now before the court is Defendant Dolo8samblen’s Motion to Dismiss [Docket 10].
The motion is ripe for review. For the reasond@eh below, the motion to dismiss [Docket 10] is
GRANTED.

. Background
A. Factual History

This is a declaratory judgmeaction arising out of a fire that took place on March 24, 2012
at a rental home owned by defentiB®oloris Shamblen at 2 Argton Avenue, Charleston, West
Virginia. Nine people were killed in the fir@cluding several minor children, and one person
survived. At the time of the fire, the plaintif¥jaryland Casualty Congmy (“MCC”), had issued
Precision Portfolio Policy No. PPS42016544 (“théiqyd) to Ms. Shamblen. Ms. Shamblen was
also in possession of Premises Liability Irsswce on the Arlington property, issued by SAFE

Insurance Company.
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According to the complaint, the policy wassued to provide Commercial Property
Coverage and Commercial General Liability Cogeréor two office buildings: one at State Road
81, Mammoth, West Virginia, and oneRdute 60, Shrewsbury, West Virgini&geCompl. for
Decl. J. ("Compl.”) [Docket 1] 110). MCC contentthsit this policy did noapply to the property at
2 Arlington Avenue.

There were a number of communicationsween Ms. Shamblen’s attorneys and MCC
that are relevant to the motion to dismiss.Apmil 17, 2012, Ms. Shamblen’s attorney contacted
MCC “to ask if any policies provided by [MCC] marovide coverage fdthe Arlington fire].”
(SeeApril 17 Letter [Docket 17-1])It also requested that ®C and/or any other companies
insuring Ms. Shamblen be pubri notice of the evergo that response as to the existence of
potential coverage for this event can be mad®is. Shamblen] via [her attorney]3ée id.. On
June 19, 2012, MCC responded to Meamblen’s attorney and askiedbe kept apprised of any
developments with regard to the Arlington fir8e€June 19 Letter [Docket 1-9], at 2). In that
letter, MCC also reserved all rights with respect to the Arlington faee (d. On June 20, 2012,
MCC canceled the policy SeeNotice to Lienholder/Mortgagegdditional Insured/Certificate
Holder [Docket 1-11]). On June 25, 2012, Ms.aBiblen’s attorney informed MCC that “in
addition to the City of Charleston, inspectidmsve taken place by a fiiavestigator on Ms.
Shamblen’s behalf obtained through Safe Instgaand ... six of the nine potential estate
claimants are represented by cseinand have indicated thateth are using a single fire
investigator who has algeviewed the scene.S€elune 25 Letter [Docket 16-2]).

Subsequently, on September 11, 2012, Ms. Stemtstounsel contacted MCC requesting

that MCC reinstate the policySéeSeptember 11 Letter [Docket 16-3]). The letter stated:



As you can see, it certainly appears thaC[® made every effort to find a reason

to cancel this commercial policy after theefievent of earlier th year . ... Ms.

Shamblen has been forced to find replagethcoverage with another carrier at a

significantly increased premium. | wallike to explore with you whether the

company will remedy this situation for MShamblen and accordingly ask that you

respond with a proposal for accomplishing such.
(See id.. MCC responded on September 25, 2012, asserting that the émlipgiperty was not
covered by the policy and stating that “[b]y her tender, Ms. Shamblen now seeks coverage for 2
Arlington, and more specifically seeks coverage for the loss and claims arising from the March 24,
2012 fire. As Ms. Shamblen never disclosed this risk, as the Policy was never intended to cover
risks such as 2 Arlington, thiepresents a material changekimown risk exposure that warrants
cancellation of the Policy.” (September 25 EnjBibcket 16-4], at 1) (internal quotation marks
omitted).

There are communications referenced by théiggin later letters which are not in the
record presently before the court. The next Idtted as an exhibit by thparties was a February
25, 2013 letter from Ms. Shamblen’s attorrieyMCC regarding the policy’s cancelatiokseg
February 25 Letter [Docket 16-5]0his letter indicated that Zich, MCC’s parent company, had
not supplied Ms. Shamblen with requested infation regarding the cancellation of the policy.
(See idat 2). It also stated:

In our telephone discussion of NovemBe2012, you stated that you, as coverage

counsel, had not previously been awai #urich had already provided defense

counsel to Ms. Shamblen. In oulegghone discussion of January 2, 2013 you

offered that if Ms. Shamblen withdrewrhequest for coverage for the fire even

that Zurich would reinstate her commercial policy. | have conferred with Ms.

Shamblen about Zurich’s offer and must decline it.

At this point it is respectfully requestélaat Ms. Shamblen’s policy be reinstated

without the required prerequisite that stithdraw her request for coverage for the
fire event.



(Id.). MCC responded on March 15, 2013, providing itseaagor asserting that the policy did not
cover the Arlington fire.%ee generallyylarch 15 Letter [Docket 16-6]). The letter additionally
argued that there were inaccuracies in the &lgr25 letter, and specified that MCC “never
offered . . . to reinstate Shamblerpolicy,” and “never demanded quid pro quoexchange,
conditioning reinstatement on Shamblen’s withdrawing her claim for coverage under the policy.”
(Id. at 12). It goes on to say that the “FebruaryZfd,3 letter concludes by rejecting an offer that
was never made. Be that as it miais clear from your letter tha@tur discussions athis point have
concluded.” [d.). This is the last communication betwedbge parties provied to the court.

B. Procedural History

MCC seeks two declaratory judgments fromdbart. First, it seeks “a declaration that it
has no duty to defend and/or indemnify Shambhblaser the MCC Policy for any claims arising out
of the Arlington fire, including butot limited to any claims of the Estates of A.C.C., K.C., T.C,,
J.C,EJ.,EmM.J, AS., G.S. and M.S., as wdll.&sl., individually.” (Compl. for Decl. J. [Docket
1] 132). Second, it seeks a declaration that “Shamideught to materially change the risk
accepted by MCC under the Policy, which warranted [its] cancellatitch.'{86). MCC also
requests costs and attorney’s fe&gg idat 8).

The instant motion to dismiss was filed B\s. Shamblen under Federal Rule of Civil
Procedure 12(b)(1), alleging thttis court does not have sabf matter jurisdiction over the
matter. Specifically, it arguesahCount I, requesting a declaoa that the policy does not cover
any potential claims arising out thfe Arlington fire, is not ripe. Ithe alternative, it requests that
this court refrain from exercisinigs discretionary jurisdiction over this case. It also argues that

Count Il, regarding the cagllation of the policy, isnoot and/or not ripe.



[I. Legal Standard

Under Federal Rule of Civil Procedure 12(b)@ party may file a motion to dismiss for
lack of subject matter jurisdion. Fed. R. Civ. P. 12(b)(1). €hplaintiff bears the burden of
proving that subject mattgurisdiction existsRichmond, Fredericksburg & Potomac R. Co. v.
United States945 F.2d 765, 768 (4th Cir. 1991). In comsidg a motion to dismiss filed under
Rule 12(b)(1), the court “is to regard the plems as mere evidence on the issue, and may
consider evidence outside the pleadings witlvoutverting the proceeding into one for summary
judgment.”ld. The court should grant the motion “only ietimaterial jurisdictional facts are not in
dispute and the moving party is enttl® prevail as a matter of lawd. Once a party challenges
a federal court's subject mattarrisdiction, “the district judgds not obligedto accept the
plaintiff's allegations as true and may examine dévidence to the contrary and reach his or her
own conclusions on the matter.” 5B Charkelan Wright & Arthur R. Miller,Federal Practice
and Procedures 1350, at 188-98 (3d ed. 2004).

[11.  Motion to Dismiss

A. Count | of the Complaint

In Count | of the complaint, MCC requestsleclaration that the fioy it issued to Ms.
Shamblen does not cover the Arlington fire. Msa®blen argues that this count is not ripe
because no complaints have been filedimg} Ms. Shamblen regarding the fise€Def. Doloris
Shamblen’s Mem. in Supp. of Mot. to DismisME€m. in Supp.”) [Docket 11], at 2) and because
Ms. Shamblen has not “demanded” coverage f@C (Def. Doloris Shamblen’s Reply Mem. in
Supp. of Mot. to Dismiss (“Def.’s Reply”) [Dock&7], at 2-3). MCC contends that Ms. Shamblen

has made a demand for coverage under the palicy that this creates “an actual case or



controversy between parties hagiadverse legal interests offfstient immediacy[.]” (Mem. of
Pl. Maryland Cas. Co. in Resp. to Def. Dadofhamblen’s Mot. to Dismiss (“Pl.’'s Mem.”)
[Docket 16], at 3). Both partieste to numerous cases thagytclaim support their position.

In order to address Ms. Shamblen’s ripersggsiment, | must firséxamine the history of
declaratory judgments and how they presefitase or controversy” undéArticle Il of the
Constitution. The Federal Declaratory JudgtmAirt was originally thought by many to be
unconstitutionalSee Anway v. Grand Rapids Railway,dd@9 N.W. 350 (Mich. 1920) (finding a
Michigan statute allowing declaratoryudgments unconstitutional); Edwin Borchar@ihe
Constitutionality of Declaratory Judgment31l Colum. L. Rev. 561 (1931) (discussing early
guestioning of the constitutionality of declaratquggments). The Act allows that “[ijn a case of
actual controversy withifts jurisdiction . . . any court of the United States ... may declare the
rights and other legal relations of any interegtady seeking such dechtion, whether or not
further relief is or could besought.” 28 U.S.C. 2201(a) (201Although early Supreme Court
cases questioned the constitutionality of theatatbry judgment and whether it fulfilled the “case
or controversy” requimaent of Article 11l see Liberty Warehouse Co. v. Granrig3 U.S. 70
(1927)), the Court eventually uphelddlaratory judgments as constitutionsgé Nashville, C. &
St. L. Ry. v. Wallac&88 U.S. 249, 264-65 (193Fidelity Nat’l Bank & Trust Co. v. Swop274
U.S. 123, 134 (1927)). As the Court explained, “[w]tdldinarily a case gudicial controversy
results in a judgment requiring avd of process of execution to caitrynto effect, such relief is
not an indispensable adjunct t@ texercise of the judicial funom.” 274 U.S. at 132. Therefore,
“[w]henever the law provides a remedy enforceablbéncourts according tbe regular course of

legal procedure, and that remedy is pursuedrettarises a case within the meaning of the



Constitution, whether the subject of the litigation be property or statlissee also Nashville, C.
& St. L. Ry, 288 U.S. at 264 (“As the prayfor relief by injunction isi0t a necessary prerequisite
to the exercise of judicial poweallegations of threatened irrephle injury which are material
only if an injunction is asked, madikewise be dispensed with if, mther respects, the controversy
presented is, as in this case, real and substantietijion of Kariher 131 A. 265, 268 (Pa. 1925)
(“The distinctive charactestic of the declaratory judgment isatithe declaratiostands by itself;
that is to say, no executory process follows asoofrse. Again, in order tabtain a declaration, it
is not required that an actual wrostgpuld have been done, such asild give rise to an action for
damages, and no wrong need be irdiately threatened, such aswd be the proper basis for an
injunction. In other words, a ‘cause of action,’ ie gense in which that term is ordinarily used, is
not essential to the assutigm of jurisdiction in this form of procedure.”).

In a declaratory judgment action,

[i]t is, of course, essential that the federal jurisdiction extend to the suit. It is

necessary that the parties have a definite and adverse legal interest which will be

conclusively affective and determindy the judgment. Alithe elements of a

litigation must be present; onlyelprayer for relief is different.
Edwin Borchard,The Federal Declaratory Judgments A2 Va. L. Rev. 35 (1934). Even a
declaratory judgment action must therefore be rip@rder for the courts to hear it. In the
insurance context,

[w]here there is a concrete, contested issukefinite assertion dégal rights, and a

positive denial of them, there is a justld@controversy. There need not always be

a fully developed controversy, but some aicthe defendant must be sufficiently

definite to constitute a genuine threat to the plaintiff's interests, and the plaintiff

must show that the facts are sufficientlymplete to warrant a grant of judicial
relief.



20 John Alan Appleman & Jean Applemdnsurance Law and Practic8 11353, at 316-18
(1980). “Where the plaintiff is merely in doubttashis rights under a written instrument, such as
a will, and there is either no one who disputesthien or else some event must happen before the
plaintiff's right fully accrues, the action is naéillly considered as prematurely brought.” Edwin
Borchard,Declaratory Judgments6-57 (2d ed. 1941).

Generally, “it may be said that the factswanich a legal decision is demanded must have
accrued, for the principle of a declaratory judgmisnthat it declares the existing law on an
existing state of facts.Declaratory Judgmentsuprg at 56. This means that “[tlhe danger or
dilemma of the plaintiff must be present, wontingent on the happening of hypothetical future
events—although it may involve future benefts disadvantages—and the prejudice to his
position must be actual and genuimel aot merely possible or remotéd:

Declaratory judgments have long been usetetermine the rights of insurance companies
and insuredsSee generallye.g, Aetna Life Ins. Co. dflartford, Conn. v. Haworth300 U.S. 227
(1937). However, although the couhave been clear that declangt judgments may be used to
determine parties’ rights undersurance contracts, they have been less than clear about when a
case or controversy exists between an insurance company and an iSaeeDeclaratory
Judgmentssuprg at 634 (“The fact thahsurance contracts are aftef long duration, involve
fiduciary relationships, deperah representations, acts and conduct which the company finds it
difficult to control, look to futurecontingencies and befits and, in the evenif loss, create new
relationship between the insurer, the injured @ersr beneficiary and éhinsured or principal

debtor, has produced legal uncertainties whiclddaaratory action has done much to allay.”).



The United States Supreme Court has ahdtee difficulty of determining whether a
declaratory judgment don is ripe, stating:

The difference between an abstract questiod a “controversy” contemplated by

the Declaratory Judgment Act is neceggaone of degree, and it would be

difficult, if it would be possible, to faghn a precise test for determining in every

case whether there is such a controversy. Basically, the question in each case is

whether the facts alleged, under all tbiecumstances, show that there is a

substantial controversy, between parties igeidverse legal intests, of sufficient

immediacy and reality to warrant tiesuance of a declaratory judgment.
Maryland Cas. Co. v. Pac. Coal & Oil C&12 U.S. 270, 273 (1941).

The point at which a declaoay judgment action regardiri@gbility under an insurance
policy ripens has long vexed the courts. Courts ladteenately held: that an “imminent” lawsuit is
sufficient for a declaratory judgment to bpeaj even if one has not yet been filedd State Farm
Mutual Auto. Ins. Co. v. SampsaB05 F. Supp. 50, 52 (M.D. Fla969)); that a declaratory
judgment action is not ripe where naderlying complaint has been fileseg Permanent Gen.
Assur. Corp. v. Moore841 F. Supp. 2d 579, 582 (D.S.C. 20@@prgia Am. Ins. Co. v. Johnson
712 F. Supp. 530, 532 (S.D. Miss. 1989)); that a detdey judgment action isot ripe where no
underlying complainbr claim has been filedsee Columbian Fin. Corp. v. Banclnsure, Jr&50
F.3d 1372, 1385 (10th Cir. 2011)); that a disagreemstcoverage is sufficient for a declaratory
judgment to be ripesee Duhamel Broad. Enters. v. Markel Am.,IhN&. 8:06CV357, 2006 WL
3591314, at *3 (D. Neb. Dec. 11, 200&arom, PLC v. Howard Cnty., Md904 F. Supp. 454,
458 (D. Md. 1995)); that a claifneing filed with an insurance company makes a declaratory
judgment action sufficiently ripesée Standard Fire Ins. Co. v. Armstroip. 3:12CV181-HEH,
2012 WL 3730644, at *3 (E.D. Va. Aug. 28, 201@)eat Divide Ins. Co. v. AOAO Maluna Kai

Estates 492 F. Supp. 2d 1216, 1225 (D. Haw. 20Fi)emen’s Ins. Co. of Washington, D.C. v.



Kline & Son Cement Repair, Iné.74 F. Supp. 2d 779, 787 (E.D. Va. 2007)); and that a demand to
indemnify makes a declaratory judgm@ction ripe for adjudicatiors¢eClarendon Nat. Ins. Co.
v. United Fire & Cas. C.571 F.3d 749, 752 (8th Cir. 2009)). \Mever, there is no precedent
from the Fourth Circuit or Supreme Court resiag whether an underlying case or demand on the
insurance company is requirgdorder for a declaratofudgment action to ripen.

One of the cases Ms. Shamblen relies updsmisn Insurance Co. v. Soleil Group, Inc.
465 F. Supp. 2d 567 (D.S.C. 2006). 3oleil Group the plaintiff, Union Insurance, sought a
declaratory judgment that it did not have aydtd defend or indemnify its insureds under a
commercial general liability insurance policy. 4655upp. at 569. The insureds, the Soleil Group,
were the owners of a Sheraton Hotel North Charleston, South Carolinal. The named
individual defendants were guests of the hotebwontracted Legionnaire’s Disease or Pontiac
Fever from Legionella bacteria in the poadéor hot tub water at the Sheraton Holel At the
time of the decision, no lawsuits had been fégginst the Soleil Grougegarding exposure to
Legionella bacteria; however, the plaintiff filed #het in anticipation of the individual defendants
or other unknown guests of thetel asserting such clainid. Union Insurance Company argued
that the case was ripe because: (1) Soleil Grodpirfssted Union establish a claims file; (2)
numerous claimants had communicated with Union claims adjusters about their claims; (3) some
of the claimants had engaged counsel; (@inthnts had provided medical information or
presented medical authorizatioirs support of their claims; {5at least two claimants had
significant medical expenses; and (6) Soled@rhad communicated with Union through counsel

regarding its recognition of the claims to be madeat 570.

10



The court, however, found that the case wasripe. Because the duty to defend or
indemnify under South Carolina law depends andhegations in an underlying complaint, the
court determined that it could not construe thiecgan the absence of@mplaint, and found that
“the lack of an underlying complaint is determinativiel.”at 574-75. The court reasoned:

In this action, no suit has been filed atsithe Soleil Group regarding exposure to

Legionella bacteria. This court therefocannot compare the allegations in the

complaint to the policy language in orderdetermine whether Plaintiff has a duty

to defend the Soleil Group. Plaintiff makesich of the fact that the individual

defendants are likely to file suits against Boleil Group and in fact have asserted

they will do so in their formal pleading&ven so, any attempt by this court to

determine Plaintiff's duty without thdenefit of an undeylng complaint is
impermissible due to the abserafea justiciable controversy.

Id. at 574.

MCC, on the other hand,lies on cases such @sH.E. Insurance Company v. Dowdy’s
Amusement Parl820 F. Supp. 238 (E.D.N.C. 1993).Dowdy’s Amusement Par& girl suffered
serious injuries in a go-kart accident at theisement park. 820 F. Supp. at 239. The girl’s family
retained an attorney to represent thieamrmaking a claim against Dowdy’lsl. The attorney wrote
to Dowdy’s and their liability insurer, T.H.Easurance Company, and gave them notice that the
family intended to pursue a claim but had notfiyed a lawsuit in connection with the acciddut.
The court found that the action was ripe dedpiefact that no case had yet been filddat 240.
The court explained that this finding was lthagon the “realities of the claims adjustment
process”:

In deciding this question the realities tbie claims adjustment process must be

taken into account. Umit is clear whethe[the child’s] injuries are covered by the

potential defendant’s liability policy, thejured third party does not know whether

to conduct settlement negotwts with the defendant orghinsurer. The insurer is

on actual notice of the [child'#juries, and unless it can @i declaratory relief it

must maintain a claim file until the expii@n of the statute of limitations for those

injuries. Moreover, the insurer is facedth the choice between undertaking

11



potentially costly investigation and settlement negotiations on a claim for which

there may be no coverage and waiting until suit is filed and losing the opportunity

to investigate potential liability defensesile the evidence is still fresh. Finally,

despite the defendant’s opposition to this, sucoverage determination now, rather

than after suit is filed, permits defemdato decide whether it should pursue

settlement on its own initiative or perrttite insurer to conduct all negotiations.
Id. at 239.

| agree with the reasoning of tBeleil Groupcourt. Like South Carolina, West Virginia
law determines the duty to defend based uperanguage of the underlying complaBée Aetna
Cas. & Sur. Co. v. Pitrolol76 W. Va. 190, 194, 342 S.E.2d 156, {6886) (“As a general rule,
an insurer’s duty to defend is tested by whether the allegations in the plaintiff's complaint are
reasonably susceptible of an interpretation thatclaim may be covered by the terms of the
insurance policy.”). The lack of an underlyingmalaint may not be determinative of whether a
case or controversy exists; however, in ttase no demands have been made on MEEMem.
in Supp. [Docket 17], at 2-3; April 17 Letter [Daat 17-1]). The exhibitproduced by the parties
indicate that Ms. Shamblen inquired whetherMCC policy provided covage for the Arlington
fire, not that she has made a demand under the pdiegApril 17 Letter [Docket 17-1]). In the
correspondence between phearties, MCC assertsah“[b]y her tender, MsShamblen now seeks
coverage for 2 Arlington, and mospecifically seeks coverage for the loss and claims arising from

the March 24, 2012 fire” (September 25 Email [Ddad&-4], at 1); however, none of the materials

submitted by the parties show that and@d has in fact been made on METhe correspondence

1 A document that appears to be aim filed with MCC by Ms. Shamblen for the Arlington fire is attached to the
complaint. GeeCare Center Claims Report/Confirmation [Docket 1-8]). However, neither parttaabed it to the
motion to dismiss briefing or discussed its potential relevance to the instant motion. Additiorsalighamnblen
argued that “Ms. Shamblen has donéimg more than put MCC on notice of an event” (Mem. in Supp. [Docket 17],
at 4), and MCC did not argue in response that a claim hadfiteserRather, it argued that the letters discussed in the
factual section, above, made a “demaod’MCC. | have determined that this document is not material to my decision
in this case, as MCC has not satisfied its burden of demonstrating that this case is ripe foBezvi2oe v. Virginia
Dep't of State Police713 F.3d 745, 758 (4th Cir. 2013) (stating that “the party bringing thbesaris the burden of
12



from Ms. Shamblen’s counsel to MCC primatibcuses on the cancellation of the policy, which
relates to Count Il of theomplaint, not Count |.SeeFebruary 25 Letter [Docket 16-5])FIND
that without an underlying complaint or andend on the insurance company, Count | of the
complaint is not ripe for adjudication. The defendant’s motion to dismi€RKBNTED with
respect to Count | of the complaint.

B. Count Il of the Complaint

In Count Il of the complaint, MCC seeks a @eation that its cancelation of the policy was
proper. It argues that cancetatiwas warranted because “by saglcoverage of the MCC Policy
for liability arising out of the Aington fire, [Ms. Shamblen] sought to materially change the risk
accepted by MCC under the Policy, which warrdrtancellation of the MCC Policy.” (Compl.
[Docket 1] 1135). The exhibits submitted by tharties indicate that Ms. Shamblen and MCC
dispute the validity of the fioy’s cancellation. Alditionally, Ms. Shamlgin has argued that
because of the cancellation, she had to purchase ansurance policy at an increased premium.
(SeeSeptember 11 Email [Docket 16-3], at 1).

In order to maintain a defatory judgment action underetibeclaratory Judgment Act, a
federal court must also have iadependent basis for jurisdicticBee28 U.S.C. § 2201(a). In this
case, MCC has invoked the courtliversity jurisdiction,meaning that there must be complete
diversity of the partieand an amount in contrersy greater than $75,008ee28 U.S.C. § 1332.
The allegations contained in the complaint whielate to the amount in controversy are: (1) a
statement that “the matter in controversy exceeds the sum value of $75,000.00, exclusive of
interest and costs” (Compl. [Docket 1] 16); angtl@t the limits of the policy were $1 million per

occurrence and $2 million in aggregdik at 11). No claims in the complaint relate to the value

proving ripeness”).

13



or potential value of Count II; tiaer, MCC appears to be basing #imount in controversy on the
value of the policy, which relates to CountAdditionally, nothing contained in the exhibits
attached to the motion to dismiss briefing destrates that Countig valued at over $75,000.

“A plaintiff may aggregate smaller clainis order to reach [the $75,000] threshold” to
obtain federal jurisdictionShanaghan v. Cahjlis8 F.3d 106, 109 (4th Cir. 1995ee alsa28
U.S.C. § 1367. Section 1367(a) of Title 28t United States Code provides that

in any civil action of which té district courts have origahjurisdiction, the district

courts shall have supplemental jurisdictarer all other claims that are so related

to claims in the action within such original jurisdiction that they form part of the

same case or controversy under Adilll of the United States Constitution.

28 U.S.C. 8§ 1367(a). “Supplemental jurisdiction tlalisws parties to append . . . claims over
which federal courts would othereigack jurisdiction, so long as they form part of the same case
or controversy as the federal claimSFanaghan58 F.3d at 109 (citingnited Mine Workers of
America v. Gibbs383 U.S. 715, 725 (1966)). Section 1367 gisavides that district courts “may
decline to exercise supplemental jurisdictiom’tertain circumstances. 28 U.S.C. § 1367(c). “In
particular, a court has discretitmdismiss or keep a case when it ‘has dismissed all claims over
which it has origial jurisdiction.” Shanaghan58 F.3d at 110 (quoting 28 U.S.C. 8 1367(c)(3)).

Because | have determined that this cougsdaot have jurisdiction over Count | of the
complaint, I must decide whether to esiee supplemental jgiliction over Count Il.See
Shanaghan58 F.3d at 112 (stating that “if some event subsequent to the complaint reduces the
amount in controversy, such as the dismissang count based on the defendant’s answer, the

court must then decide in itssdretion whether to retain juristion over the remainder of the

case”).

14



Here, courts should be guided by the s&md of factors that inform decisions in

the supplemental jurisdictiomntext when the federal basis of a case disappears. In

general, courts should weigh conveniencefaindess to both parties, as well as the

interests of judicial economy. In particuléris important tacconsider whether the

amount claimed in the complaint was magdgood faith, or whether plaintiff was

consciously relying on flimsy grounds totgato federal court. Another critical

equitable factor is the existence of any state limitations bars to refiling in state
court. Where, as here, a plaintiff mightffer serious prejudice from the dismissal

of her action, courts should Imeore willing to retain the case despite the smaller

amount in controversy. Next, courtsoslld account for the amount of time and

energy that has already been expendewl decide whether it might be more

efficient to simply retain jurisdiction. Finally, other considerations may arise on a

case-by-case basis, such as the existensenoé¢ significant issue of state law best

resolved in state court, that could inform the trial court’'s determination whether to

keep or dismiss the case entirely.

Id. (internal citations omitted).

None of these factors persuade me thiatc¢burt should retain supplemental jurisdiction
over Count Il of the complainGee id.at 110 (stating that “trial cots enjoy wide latitude in
determining whether or not to retain jurisdiction over state claims when all federal claims have
been extinguished”). Although the parties dige regarding whether the policy was properly
canceled, there have been no rokaifiled under the policy, and Ms. Shamblen has not filed a
breach of contract claim regandi the policy’s cancelation. Theadso do not appear to be any
statute of limitations issuesgment here. MCC would thus nofffeun serious prejudice from the
dismissal of this action. Addinally, the time expended on this matter does not demonstrate that
this court should retain jurisdiction over Count3ke In re Conklin946 F.2d 306, 322 (4th Cir.
1991) (“Needless decisions . . . should be awbibdeth as a matter of comity and to promote

justice between the parties, by procuring for tteesurer-footed reading applicable law. “). |

therefore decline to exercisapplemental jurisdiction ov&ount Il of the complaint.
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V. Conclusion

Based upon the foregoing, Defentd®oris Shamblen’s Motioto Dismiss [Docket 10] is
GRANTED. The courtDIRECTS that this action to be reswed from the docket. All other
pending motions in this case &&NIED as moot.

ThecourtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any

unrepresented party.

ENTER: March 27, 2014
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JOSEPH R GOODWIN ‘

UNITED STATES DISTRICT JUDGE
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