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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
IN RE: BOSTON SCIENTIFIC CORP.,
PELVIC REPAIR SYSTEM

PRODUCTS LIABILITY LITIGATION
MDL No. 2326

THIS DOCUMENT RELATES TOTHE FOLLOWING CASE:
Sharon Kay Pelkey v. Boston Scientific Corp. No. 2:13-cv-07084
MEMORANDUM OPINION AND ORDER
(Defendant’s Motion for Partial Summary Judgment

Pending before the court is the defendaMition for Partial Summary Judgment on
Plaintiff Sharon Kay Pelkey’s Punitive Damadéaim (“Motion”) [Docket 43]. For the reasons
set forth below, the Motion ISENIED.
l. Background

This case resides in one of seven MDdssigned to me by the Judicial Panel on
Multidistrict Litigation concerning the use of tramgimal surgical mesh to treat pelvic organ
prolapse (“POP”) and stress urinary incontine@&JI”). In the seven MDLs, there are more
than 70,000 cases currently pending, approximdi®)900 of which are in the Boston Scientific
Corp. (“BSC”) MDL, MDL 2326. In an effort tofeciently and effectively manage this massive
MDL, | decided to conduct pre#ii discovery and motions practioa an individualized basis so
that once a case is trial-ready (that is, after the court has ruledaudértmotions, summary
judgment motions, and motions limine, among other things), it can then be promptly

transferred or remanded to the agprate district for trial. To tis end, | ordered the plaintiffs

Dockets.Justia.com


http://dockets.justia.com/docket/west-virginia/wvsdce/2:2013cv07084/106606/
http://docs.justia.com/cases/federal/district-courts/west-virginia/wvsdce/2:2013cv07084/106606/95/
http://dockets.justia.com/

and defendant to each select 50 cases, which woeldbecome part of a “wave” of cases to be
prepared for trial and, if necessary, remand&eePretrial Order # 65In re Bos. Scientific
Corp. Pelvic Repair Sys. Prods. Liab. LitigNo. 2:12-md-002326, entered Dec. 19, 2013,
available at http://www.wvsd.uscourts.gov/MDL/bostonfars.html). This selection process
was completed twice, creatingdwvaves of 100 cases, Wave 1 and Wave 2. Ms. Pelkey’s case
was selected as a Wave 2 case by BSC.

Ms. Pelkey was surgically implanted withe Advantage Fit System (the “Advantage
Fit”) to treat her SUI on February 23, 2018e€BSC’s Mot. for Partial Summ. J. & Mem. in
Supp. (“Mem. in Supp.”) [Docket 43], at 8phe received her surgerat a hospital in
Kilmarnock, Virginia. (d.). Dr. James Hamilton was the implanting surgetah).(Ms. Pelkey
claims that as a result of implantation ok tAdvantage Fit, she has experienced multiple
complications. $eePl. Fact Sheet [Docket 43-1], at®. She brings the following claims
against BSC: negligence; strict liability forgign defect, manufacturindefect, and failure to
warn; breaches of express and implied warranties; and punitive damages. (Short Form Compl.
[Docket 1], at 4). In the inaht motion, BSC moves for summigudgment on the grounds that
Ms. Pelkey’s claim for punitive damages is ‘fout evidentiary or legal support.” (Mem. in
Supp. [Docket 43], at 1).
. Legal Standards

A. Summary Judgment

A partial summary judgment “is merely a pretr@aljudication that cemin issues shall be
deemed established for the trial of the caged. R. Civ. P. 56 advisory committee’s note. A
motion for partial summary judgment is governedliy same standard applied to consideration

of a full motion forsummary judgmentSee Pettengill v. United Staje367 F. Supp. 380, 381



(E.D. Va. 1994) (citindsill v. Rollins Protective Servs. Ca.73 F.2d 592. 595 (4th Cir. 1985)).
To obtain summary judgment, the moving party nslstw that there is no genuine dispute as to
any material fact and that tmeoving party is entitled to judgmeas a matter of law. Fed. R.
Civ. P. 56(a). In considering a motion for summaudgment, the counwill not “weigh the
evidence and determine the truth of the matt&nderson v. Liberty Lobby, Inct77 U.S. 242,
249 (1986). Instead, the court will draw any pessible inference fronthe underlying facts in
the light most favorabléo the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587—-88 (1986).

Although the court will viewall underlying facts and infences in the light most
favorable to the nonmoving party, the nonmovpagty nonetheless must offer some “concrete
evidence from which a reasonable juror cowdturn a verdictin his or her favorAnderson477
U.S. at 256. Summary judgmeist appropriate when the nmoving party has the burden of
proof on an essential element of his or her case and does not make, after adequate time for
discovery, a showing sufficietd establish that elemer@elotex Corp. v. Catretd77 U.S. 317,
322-23 (1986). The nonmoving party must satisfy Ithisden of proof by offering more than a
mere “scintilla of evidence” in support of his or her positiémderson 477 U.S. at 252.
Likewise, conclusory allegations or unsupporggeculation, without more, are insufficient to
preclude the granting of a summary judgment mot&se Dash v. Mayweathef31 F.3d 303,
311 (4th Cir. 2013)Stone v. Liberty Mut. Ins. Gdl05 F.3d 188, 191 (4th Cir. 1997).

B. Choiceof Law

Under 28 U.S.C. § 1407, this court has autkotat rule on pretal motions in MDL
cases. The choice of law for these pretrial ortidepends on whether they concern federal or

state law:



When analyzing questions of federalv]athe transferee court should apply the

law of the circuit in which it is located. When considering questions of state law,

however, the transferee coumnust apply the state lawahwould have applied to

the individual cases had they naten transferred for consolidation.

In re Temporomandibular Joint f1J) Implants Prods. Liab. Litig97 F.3d 1050, 1055 (8th Cir.
1996) (internal citations omitted). To determine #pplicable state law for a dispositive motion,

| generally refer to the choice-of-law rules of the jurisdiction where the plaintiff first filed her
claim. See In re Air Disaster at Ramstein Air Base, G801 F.3d 570, 576 (5th Cir. 1996)
(“Where a transferee court préss over several diversity actions consolidated under the
multidistrict rules, the choice of law rules of egahisdiction in which the transferred actions
were originally filed must be applied.”y re Air Crash Disaster Near Chi., 1JI644 F.2d 594,
610 (7th Cir. 1981)In re Digitek Prods. Liab. Litig. MDL No. 2:08-md-01968, 2010 WL
2102330, at *7 (S.D. W. Va. May 25, 2010).

If a plaintiff files her claim directly intahe MDL in the Southermistrict of West
Virginia, however, as Ms. Pelkey did in this case, | consult the choice-of-law rules of the state in
which the plaintiff was implanted with the produBee Sanchez v. Bos. Scientific Cogpl2-
cv-05762, 2014 WL 202787, at *4 (S.D. W. VanJd7, 2014) (“For cases that originate
elsewhere and are directly filed into the MDL, | will follow the better-reasoned authority that
applies the choice-of-law rules of the origingtijurisdiction, which in our case is the state in
which the plaintiff was implanted with the proat.”). Ms. Pelkey received the Advantage Fit
implantation surgery in Virginia. Thus, the choidelaw principles of Virgnia guide this court’s
choice-of-law analysis.

[I1.  Analysis

The question before the court is whetiMs. Pelkey has produced enough evidence to

create a genuine dispute of material factaasvhether BSC engaged in culpable conduct that



meets the punitive damages standard. To resob/éssiue, | must first determine which state’s
law applies. As discussed above, Virginia choitéaw principles apply generally to this case.
Virginia adheres to the standardlex loci delictj or place of the wrondor resolving conflicts
of laws arising in multistate tort action¥ones v. R.S. Jones & Assocs.,,Id81 S.E.2d 33, 34
(Va. 1993);see alsaMcMillan v. McMillan, 253 S.E.2d 662, 663 (Va. 197@xplicitly rejecting
other choice of law doctrines). &lplace of the wrong” is defimeas “the place where the last
event necessary to make an act kafdr an alleged tort takes plac&uillen v. Int'l Playtex,
Inc., 789 F.2d 1041, 1044 (4th Cir. 1986). In a persomaky case, the tb cause of action
accrues the day the injury isstained. Va. Code § 8.01-230 (1984).

BSC argues that the law of Massachusetitse place where the alleged misconduct
occurred—should apply insteafithe law of Virginia. feeMem. in Supp. [Docket 43], at 13—
14). BSC maintains that the focus of the punitive damages inquiry in this case is corporate
conduct and that such alleged conduct took pldcat all, in Massachusetts where BSC'’s
principal place of business located and corporate decisions are centeledat(14). BSC also
notes that the Advantage Fit was desid and labeled in Massachusetts).(Accordingly, BSC
takes the position that Massachusetts law appiighe plaintiff's punitive damages claind.j.
BSC points to this court’s ruling im re Ethicon where | held that the focus of the punitive
damages inquiry was Ethicon’s corporate condaieti because that conduct allegedly occurred
in New Jersey, New Jersey law appliéal.re Ethicon, Inc., PelviRepair Sys. Prods. Liab.
Litig., No. 2:12-cv-4301, 2014 WL 186869,*d10 (S.D. W. Va. Jan. 15, 2014kVv'd on other
grounds No. 2:12-cv-4301, 2014 WL 457551 (S.D. Wa. Feb. 3, 2014). BSC also points to
other product liability cases where courts happlied an alternative state’s punitive damages

law based on where the corporate conduct occugeehguirre Cruz v. Ford Motor Co435 F.



Supp. 2d 701, 706 (W.D. Tenn. 2006) (applying Ngeim law for punitive damages where the
corporate decisions, design of the product, andcipal place of busess all occurred in
Michigan); Zimmerman v. Novartis Pharm. Cor@89 F. Supp. 2d 757, 760 (D. Md. 2012)
(applying Tennessee’s “most significant relationstapproach to hold that New Jersey punitive
damages law—where the conduct occurred—appli€dpin v. AMR Corp.637 F. Supp. 2d
406, 422 (N.D. Tex. 2009) (applying Texas law for punitive damages where injury occurred in
lllinois but the defendants’ corpoeatiecisions were made in Texas).

BSC'’s analysis is flawed. Theases it cites are inappositechase they all use the “most
significant relationship” test. Im re Ethicon, Ing.this court applied Texas choice-of-law rules.
2014 WL 186869, at *2—-3. Under Texas law, courts\afi “most significant relationship” test
as enunciated by the Restatemerc(ihd) of Conflicts (the “RegEment”) to each substantive
issue.ld. at *9. Tobinalso applied the Restatement agmtounder Texas law. 637 F. Supp. 2d at
412. Similarly,Aguirre Cruzand Zimmermanapplied Tennessee’s choice-of-law rules, where
Tennessee also employs the Restatementstisignificant ret@onship” approachSee Aguirre
Cruz 435 F. Supp. 2d at 70Zimmerman889 F. Supp. 2d at 760. BSC cites to no authority for
a Virginia court—state or federal—construilex loci delictias the place where the defendant
engaged in wrongful conduct. Instead, Virginia®ice-of-law principlegprovide that the place
of the wrong, for purposes of thex loci delictirule, is “the place where the last event necessary
to make an act liable for an alleged tort takes plaQeitlen, 789 F.2d at 1044. For causes of
action based on personal injury, the last evesttessary to establish liability is injurgeeVa.
Code § 8.01-230. Ms. Pelkey’s alleged injuriesreveustained and treated in Virginia, not
MassachusettsSgeePI. Fact Sheet, [Docket 43-1], at 7(showing that Virginia-based doctors

treated each of plaintiff sonditions). Consequently,AIND that the laws of Virginia apply to



the plaintiff's punitive damages claim.

| now consider the substantive law. In Virginia, the primary purpose of punitive damages
is “to warn others and punishe wrongdoer if he haacted wantonly, oppresaly, or with such
malice as to evince a spirit of malice @iminal indifference to civil obligations.Wallen v.
Allen, 343 S.E.2d 73, 78 (Va. 1986). As such, §lim for punitive damages at common law in
a personal injury action must be supported by facliegations sufficiento establish that the
defendant’s conduct was willful or wantoWWoods v. Mendeb74 S.E.2d 263, 268 (Va. 2003).
The Virginia Supreme Court defigéwillful” and “wanton” negligence as acting consciously in
disregard of another person’s rights, or actinp weckless indifference to the consequentoks.
The defendant must be aware, “from his knalgke of existing circumstances and conditions,
that his conduct probably walicause injury to anotherld. The essential element of a punitive
damages claim, then, is thefeledant’s actual or constructikmowledge of the danger involved.
Boward v. Leftwich89 S.E.2d 32, 35 (Va. 1955).

BSC argues that the plaintiff presents no eritk of “malice” or “criminal indifference.”
(Mem. in Supp. [Docket 43], at 16). To supportgtssition, BSC points to its submission of the
Advantage Fit to the FDA prior to marketing theduct, and the fact & the FDA cleared the
product “with full knowledge of itotential benefits and risks.Id(). BSC also notes that
“Im]esh systems like the Advantage Fit remaig tvorldwide standard of care’ for treatment
like that undergone by Plaintiff.’Id.). In conclusion, BSC statéisat “[p]laintiff cannot support
an inference that [BSC’s] actions warrant pudtddamages,” and therefore, BSC is entitled to
judgment as a matter of law on the issue of punitive damages.

In response, the plaintiff argues that B8@s aware that the polypropylene used to

construct the Advantage Fit waset intended to be implanted ihe human body. (Pl.’s Resp. in



Opp’n to BSC’s Mot. for Partial Summ. J. (“ReY [Docket 60], at 12). The Advantage Fit is
constructed using a polypropykemesin supplied by Chevron ifps Chemical Company, LP.
(MSDS [Docket 60-5], at 1). As evidence of BS&nowledge, the plaintiff points to a material
safety data sheet (“MSDS”) authored by e@ton Phillips, which included the following
warning:
MEDICAL APPLICATION CAUTION: Do not use this Chevron Phillips
Chemical Company LP matal in medical applicéons involving permanent
implantation in the human body or permaneontact with internal body fluids or
tissues.
(Id.). Despite this warning, BSC used Chevroiilipk polypropylene inthe Advantage Fit.
Additionally, the plaintiff agues that BSC knew it needé&m conduct long-term safety
studies of the polypropylene material in thdvantage Fit. (Resp. [Docket 60], at 12). The
plaintiff points to the written agreement betwe@BC and Chevron Phillips (the “Agreement”)
as evidence of BSC’'s knowledgdd.]J. The Agreement cautioned BSC to make its own
determination of the safety asditability of the polypropylene nerial in BSC’s products. The
agreement stated:
BEFORE USING ANY PSPC POLRROPYLENE PRODUCT, BOSTON
SCIENTIFIC IS ADVISED AND CAUTIONED TO MAKE ITS OWN
DETERMINATION AND ASSESSMEN OF THE SAFETY AND
SUITABILITY OF THE PSPC POLYPRPYLENE PRODUCT FOR USE BY,
FOR OR ON BEHALF OF BOSTON SCIENTIFIC. IT IS THE ULTIMATE
RESPONSIBILITY OF BOSTON SCIENTIFIC TO ENSURE THAT THE PSPC
POLYPROPYLENE PRODUCT IS SUED TO BOSTON SCIENTIFIC'S
SPECIFIC APPLICATION.
(Chevron Agreement [Docket 60-7], at 1-2).spike the MSDS warning and the admonition
from BSC'’s polypropylene supplier to conduct itsrotgsts, an internal BSC document indicates

that BSC sponsored no clinicaludies on the Advantage Fit bedoselling the device to the

public. (Clinical Risk/Benefit Analysis [Docket 61}). Furthermore, BSC never warned through



its Directions for Use that th@dvantage Fit was made of a component that was not safe for
permanent implantation in the human boBedAdvantage Fit DFU [Docket 60-26]).

In light of the MSDS warning and BSC's faito conduct clinical testing, a reasonable
jury could find that BSC acted in conscious disregard of Ms. Pelkey’s rights, or acted with
reckless indifference to the consequen@ee Woods574 S.E.2d at 268. A reasonable jury
could also find that BSC knew that the Advant&ge‘probably would cause injury to another,”
and that BSC was aware of the danger involved plaking the Advantage Fit into the stream of
commerceSee id. Boward 89 S.E.2d 32 at 35. In sum, thaipliff has presented sufficient
evidence to overcome summary judgmenthanplaintiff's punitive damages claimFIND that
there is a genuine dispute of teaal fact as to whether BSE€’actions with respect to the
Advantage Fit were willful @d wanton under Virginia law andarrant an award of punitive
damages. Accordingly, BSC’s Motion for PartBummary Judgment on Plaintiff's Punitive
Damages Claim iDENIED.

V. Conclusion

For the reasons stated aboB&C’s Motion [Docket 43] iDENIED. The Court

DIRECTS the Clerk to send a copy of this Ordectmnsel of recordrad any unrepresented
party.

ENTER: April 13, 2015
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UNITED STATES DISTRICT JUDGE




