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INTHEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

J.TIMOTHY KOHARI, D.O.,
Plaintiff,
V. Case No.: 2:13-cv-09072
CHRISTOPHER D. JESSIE and
JESSIE & JESSIE, A.C.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff's Mon to Quash Subpoena to Hurley Drug
Company. (ECF No. 75). Defeadts have filed a response apposition to the motion,
(ECF No. 76), and the time for filing aply memorandum has expired. For the reasons
that follow, the courtDENIES Plaintiffs motion to quash, buGRANTS Plaintiff a
protective order under Federal Rule ofiCProcedure 26 modifying the subpoedaces
tecumto narrow the scope of the protected healtiormation to be produced by Hurley
Drug Company.

. Relevant Facts

Plaintiff, J. Timothy Kohari, D.O., operatl a medical practice the Williamson,
West Virginia area until 2008 when he deed to retire. While inpractice, Plaintiff
engaged Defendants to provide generatoainting, management advisory, and tax
services to him personally and to his offi In December 2009, the Internal Revenue

Service initiated an audit of Plaintiffpractice, which continued through May 2011.

Dockets.Justia.com


http://dockets.justia.com/docket/west-virginia/wvsdce/2:2013cv09072/108734/
http://docs.justia.com/cases/federal/district-courts/west-virginia/wvsdce/2:2013cv09072/108734/79/
http://dockets.justia.com/

According to Plaintiff, both before and dag the IRS audit, Defendants provided him
with incompetent advice, violated professal standards, and breached express and
implied duties to both him anldis business. As a result, Riaiff claims to have incurred
substantial financial loss, suffered emotibnl#stress and other noneconomic injuries,
and is now threatened with criminal proa&on for income tax invasion. On April 25,
2013, Plaintiff filed the complaint hereingharging Defendants with professional
malpractice, breach of contract, fraud and/or mpsesentation, and breach of fiduciary
duty. Plaintiff demands compensay and punitive damages.

In the course of discovery, Plaintiff edtified Mr. Daniel Selby as an expert
witness. Mr. Selby intends to testify, in relengart, that certain acts by Defendants led
to the demise of Plaintiffs medical practioe 2008. Mr. Selby is further expected to
testify that the present value of Plaintiff's prigt, had it not been forced to close, is over
$5,000,000; thereby, supplying evidence aflarge portion of Plaintiffs alleged
compensatory damages.

Defendants strenuously deny playing any role iairiiff's decision to close his
practice, instead contending that Plaintiff ceae voluntarily retirdrom medicine for a
variety of reasons. Most significant toishmotion, Defendants claim that Plaintiff
developed “a problem” with hydrocodone gju syrup that resulted in the loss of
patients and alienated significant membe@fshis workforce, including his medical
partner and officer manager. Defendants appély discovered this information during
depositions of Plaintiffs former staff, whiestified regarding Plaintiff's alleged use of
hydrocodone cough syrup, which he purporyealbtained from Hurley Drug Company.
Accordingly, Defendants served a subpoethi#ces tecumon Hurley Drug Company

requesting production of “any and all doments and records regarding J. Timothy
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Kohari, D.O., DOB xx/xx/58, SSN xxx-xx-1600ncluding but not limited to his entire
employment file, and records of prescrigois that he has filteat your facility.?

[, Positions of the Parties

Plaintiff argues that the subpoena shob&lquashed pursuant to Federal Rule of
Civil Procedure 45(d)(3)(A)(iii) because it qeires the disclosure of privileged or
protected materials for which no exception onwea applies. (ECF No. 75 at 2). Plaintiff
contends that his prescription records cditusé private medical information, which
may only be discovered wp a showing of relevan@nd a showing that he has placed
his medical condition at issue. Plaintiff @mmasizes that he hasade no claim that
would cause his prescription records to bevant, nor has he placed his physical or
mental condition at issue in the case. Finadaintiff confirms that he has not executed
a waiver or authorization for the release of thirmation. (d. at 3).

To the contrary, Defendants argue tlirdaintiff placed his physical and mental
condition at issue by claiming that Defendants eamukis medical practice to close and
by seeking over $5,000,000 in damages reldtethe closure. IiDefendants’ view, the
evidence strongly suggests that Plaintiffisuse of hydrocodone led to his personal and
professional decline and ultimately to hiscaagon to retire. The reason for Plaintiff's
retirement is fair game for discovery, abeéfendants have every right to fully explore
this theory of defense. Therefore, theepceription records are plainly relevant, and

Plaintiff has waived any right he has to keep thaamfidential.

1 At a recent hearing, the parties mentioned thairRiff is now an employee of Hurley Drug Company.
Although Plaintiff asks to quash the subpoena mdntirety, he makes no argument in regard to the
employment records. Clearly, Plaintiffs current plmyment is relevant to his damages claim; therefor
some, if not all, of his employment records arejeuabto production. Because Plaintiff lodges no specif
objection to the production of any type or categofyemployment record, moclaims any particular
privilege or protection, the undersigned placedimdtations on the subpoerduces tecunas it relates to
records other than prescriptions.
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In addition, Defendants argue that ndvgege attaches to prescription records.
Pointing to the decision of the Supreme Court op@pls of West Virginia irState ex.
rel. Allen v. Bedell193 W.Va. 32, 35, 454 S.E.2d 77, 80 (1994), Detemd assert that
the only “health care” privilege recognized West Virginia is between psychotherapist
and patient. That privilege has not been axted to pharmacists and patients. (ECF No.
76). Similarly, there is no federal pharmacist/pati privilege. Accordingly, Rule
45(d)(3)(A)(iii) is inapplicable, and Defendts are entitled to discover Plaintiff's
pharmaceutical history as long as it is maet to a claim or defense in the case.

1. Discussion

Federal Rule of Civil Procedure 45(d)tsdorth the protections available to a
person subject to or affected by a subpoédnaarticular, Rule 45(d)(3) outlines when a
court mustquash or modify a subpoena, whemmtay do so, and when the court may
direct compliance under specified conditions. HeP&intiff argues the application of
Rule 45(d)(3)(A)(ii)), which requires a courdn timely motion, to quash or modify a
subpoena that requires disclosure of peyed or other protected matter, “if no
exception or waiver applies.”

As a general rule, “only thparty or person to whom the subpoena is directexd ha
standing to move to quash or otherwise object salapoena.Transcor, Inc. v. Furney
Charters, Inc.,212 F.R.D. 588, 590 (D.Kan. 2003) (citation omdt}e However, an
exception exists when the person objectimgs a personal right or privilege in the
information sought by the request&ingletary v. Sterlingiransport Company, Inc.,
289 F.R.D. 237, 239 (E.D.Va. 2012). Although thdgaena in this case is directed to
Hurley Drug Company, the Court finds as a prelintinanatter that Plaintiff has the

requisite standing. Clearly, Plaintiff has a perabright or privilege in his employment
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and prescription records, and a correspomgdiight to move to quash the subpoena
duces tecunseeking those records.

The wundersigned will first address Defendants’ angmt that Rule
45(d)(3)(A)(iii) does not apply given the absendastate or federal pharmacist/ patient
privilege. In an action based on diversityoitizenship, where state law supplies the rule
of decision, the privilege of a person shall alsodetermined in accordance with state
law. Fed. R. Evid. 501. Defendant is correct thla¢ tState of West Virginia has not
codified a pharmacist/ patient privilege, noave West Virginia courts recognized such a
privilege. Consequently, no privilege attashto Plaintiff's prescription records.

Moreover, health care records are not ttype of “other protected” materials
intended by Rule Fed. R. Civ. P. 45(d)(3)(A)(iilnstead, this provision commonly
refers to testimony or documents thatth@ugh not privileged, [are] nevertheless
protected from compelled disclosure, suchatt®rney work product or trial preparation
materials.” Vol. 9Moore’s Federal Practice§ 45.51[3] (Matthew Bender 3d ed). In
contrast, the disclosure of medical recqrdscluding prescription records, may be
compelled when they are relevant to the rlaior defenses in the case and appear
reasonably calculated to lead to the disrgvof admissible evidence. Accordingly, Rule
45(d)(3)(A)(iii) does not directly govern this issu

Nonetheless, the Supreme Court of Appeals of Wejinda has acknowledged
that health care records atey nature, highly confidentiednd thus entitled to special
protection from unfettered releaskeplinger v. Virginia Elec. and Power Co208
W.Va. 11, 23, 537 S.E.2d 632, 644 (2000).efdfore, even when a plaintiffs medical
condition is placed at issue in a West Viriginaction (i.e. is relevant), it does not

automatically follow that the defendant is ergdlto collect all of the plaintiff's medical
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records. Rather, the defendantpisrmitted only to obtain those records pertaining
the condition that has been placed at isdde(“While we acknowledge that a person
who has filed a civil action that places medical condition at issue has impliedly
consented to the release wfedical information, this implied consent involvesly
medical informatiorrelated to the condition placed at issump.this regard, we stated in
Kitzmiller that the absence of [a physician-patt] privilege contemplates the release of
medical informatioronly as it relates to the condition a plaintiff hasqad at issue in a
lawsuit; it does not efface the highlgonfidential nature of the physician-patient
relationship that arises by express or implied caat”).

Similarly, the federal government, a@gnizing an ever-increasing need to
regulate the release of confidential meadi information, implemented the Health
Insurance Portability and Accountability Act of ®A"HIPAA"). Pub. L. 104-191.
HIPAA applies to most health care providers, indhul pharmacies, 45 C.F.R. 88§
160.102(a)(3), 160.103, and governs the use disclosure of individually identifiable
health information, also called “protected healtiormation”Id. at § 160.103. Under
HIPAA's Privacy Rule, health care providemsay disclose protected health information
for judicial proceedings as long as they me&ttain requirements that reduce the risk of
misuse, as well as unintended and ucessary re-disclosures. 45 C.F.R. 8§
164.512(e) (1) (i)-(vi).

Although Plaintiffs prescription reords may not fall squarely within the
parameters of Rule 45(d)(3)(A)(iii), these redsrare unquestionably entitled to special
consideration when determining whether,dathe extent to which, they should be
disclosed. In the context of discovery, “RulB adopts the standards codified in Rule 26

which allows for the discovery of any matter ‘nmtivileged, that is relevant to the claim
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or defense of any party’ when the discoyeequest ‘appears reasonably calculated to
lead to the discovery of admissible evidenc8chaaf v. SmithKline Beecham Cqrp33
F.R.D. 451, 453 (E.D.N.C. 2005). Nevertheless, dynpecause information is
discoverable under Rule 26 “does not mean thatodiesiy must be had.ld. (citing
Nicholas v. Wyndham Int'l, Inc373 F.3d 537, 543 (4th Cir. 2004)). The same
limitations to discovery requests found Rule 26 should be applied to a subpoena
served pursuant to Rule 45ee, e.g., HDSherer LLC v. Natural Molecular Tegtin
Corp, 292 F.R.D. 305, 308 (D.S.C. 2013) (“Ru45 does not list irrelevance or
overbreadth as reasons for quashing &dpsena. However, the scope of discovery
allowed under a subpoena issthkame as the scope of diseoyallowed under Rule 26.”)
(citing Cook v. Howard 484 Fed.Appx. 805, 812 (4th Cir. Aug. 24, 2012Al{tiough
Rule 45(c) sets forth additional grounds which a subpoena agest a third party may
be quashed],] ... those factors are co-extensiud whe general rules governing all
discovery that are set forth in Rule 26.”)). Ther&f, in this case, the Court must
consider Plaintiff's motion under the starrda set forth in Federal Rule of Civil
Procedure 26 and may fashion a protectivesrquashing or modifying the subpoena to
the extent that it seeks discovery whigh irrelevant, overly broad, annoying,
embarrassing, oppressive, unduly burdensome orresipe, unreasonably cumulative
or duplicative.

Plaintiff argues that the subpoena shbbhe quashed because his claims revolve
around the quality of Defendants’ professiosatvices, and in no way place his medical
condition at issue. Plaintiff asserts that Dedants are engaging in a fishing expedition
in the hope of establishing “some unfoundaud irrelevant assertion.” (ECF No. 75 at

2).In response, Defendants contend thatRitiiplaced his pharmaceutical use at issue
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when he claimed that Defendants causeddémise of his medical practice; particularly
given the testimony describing Plaintiffs behavishen he was using hydrocodone
cough syrup.

The undersigned agrees that Plaintiff didt initially place his use of medication
at issue, but when he alleged the loss of hacpice as an element of damages, he clearly
made the reasons for that loss relevant to thendaind defenses this action. Plaintiff
voluntarily asserted the claim; thus, Defamds are entitled to explore and rebut it.

Moreover, Plaintiffs contention that Defendantseaengaging in a fishing
expedition is unpersuasive in light of thestimony of Plaintiff's former employee and
colleague, who described Plaintiff's erratb@havior in 2007 and 2008, which they
attributed to his use of hydrocodone cough gyrand which they blamed for the decline
of his medical practice and the departurdisfstaff. Accordingly, the undersigned finds
that records pertaining to Plaintiff's uselofdrocodone, and other narcotic medications
that might mimic or exacerbate the effeofshydrocodone, during the period of 2006-
2008 are relevant, and should in fairness be déedao Defendants o the extent that
such prescription records exist and are lbised in this case, safeguards should be
implemented to prevent misuse and re-disclosafitbe records outside of the litigation.

On the other hand, the undersigned furtfieds that records reflecting other
types of prescriptions and covering other pesi@fitime are not particularly germane to
the claims and defenses in this actiondatimeir disclosure would be unnecessarily
intrusive and potentially embarrassing toaidkiff. Consequently, those records are

entitled to protection from disclosure der Federal Rule of Civil Procedure 26.



V. Order

Wherefore, the CourDENIES Plaintiffs Motion to Quash the subpoena to
Hurley Drug Company on the grounds thaaiRtiff's employment records and some of
his prescription records are relevant andcdi®rable in this action. However, Plaintiff
is entitled to a protective order under R@k limiting the prescripon records that are
produced and providing safeguards on tle® and re-disclosure of those records. For
that reason, the CoOuBRANTS a protective order modifying the scope of the sodapa
duces tecumsuch that, in regard to the requdet Plaintiffs prescription records,
Hurley Drug Company i©RDERED to produce records reflecting only the following:
prescriptions of medications which include hydrocodone, and/or any other
narcotic medication, for the years 2006-2008. In addition, the parties are hereby
ORDERED to sign and tender the AgreedoPective Order found on the Court’s
website. The prescription records proddc by Hurley Drug Company shall be
considered confidential under the Agreedofective Order and shall be handled in
accordance with its terms. Counsel for DefendanthiitherORDERED to provide a
copy of this Order to Hurley Drug Compgnor to otherwise advise Hurley Drug
Company of the limitations imposed on the subpoéunees tecunby this Order.

The Clerk is instructed to provide a copiythis Order to counsel of record.

ENTERED: April 3,2014

Cheyfl A\Eifert )
Unjted States Magistrate Judge




