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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

LYLE A. WILKINSON, et al.,
Plaintiffs,
V. CIVIL ACTION NO. 2:13-cv-09356

MUTUAL OF OMAHA INSURANCE
COMPANY, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the court is Defendant Miitof Omaha Insurar@ Company’s Motion to
Sever Claims Against Defendant Ozzie Roach f@aims Against Mutual of Omaha Insurance
Company [Docket 6]. The plaifits have failed to responchd the deadline for doing so has
passed. The motion is therefore ripe review. In short, defenda Mutual of Omaha Insurance
Company (“Mutual of Omaha”) argues that defant Ozzie Roach (“Rah”) was fraudulently
joined and fraudulently misjoide and therefore the court showddver the claims and retain
jurisdiction over the instant mattagainst Mutual of Omaha. As discussed below, because | find
that Roach was fraudulentlyijed in this lawsuit, alclaims against Roach af@ SM|1SSED
and Mutual of Omaha’s motion [Docket 6]0&ENIED as moot.
l. Background

This case involves a life insurance policy sold by Mutual of Omaha to plaintiff Lyle A.
Wilkinson, in which plaintiff Susan B. Wilkeon was the named primary beneficiary. (Compl.

[Docket 1-1], T 7). The plaintiffallege that, despite Lyle Wilkson being qualified to receive
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half of the net life insurangeayout pursuant to an acceleratioaude, Mutual of Omaha denied
that coverageld., 11 8-10).

The plaintiffs filed suit on December 7, 20it2the Circuit Court of Kanawha County,
West Virginia, asserting six counts{l) a claim forHayseeds damages against Mutual of
Omaha; (2) breaches of duty by Roach; (3) Unfaade Practices Act violations against Mutual
of Omaha; (4) bad faith; (5) intentional inflictiaf emotional distress agqst Mutual of Omaha;
(6) negligent infliction of emotional distressaagst Mutual of Omaha. It appears, from the
Complaint, that only Count Il was brought against Roach.

On April 29, 2013, Mutual of Omaha remalvéhe case to this court alleging the
fraudulent joinder of the only non-diverse party, Roaén May 6, 2013, Mutual of Omaha
filed the instant motion to sever claims, amguthat should the court find Roach was not
fraudulently joined, Roach was nonetheless fraudlylenisjoined. The plaitiffs did not file a
motion to remand, nor did they fileresponse to the instant motion.

. Discussion

The sole issue before the court is whethitual of Omaha has established that the
plaintiffs fraudulently joined or fraudulently misjoined Rodahthis lawsuit. Because FIND
below that the plaintiffs fraudulently joined Roarhthis lawsuit, | do not reach the issue of

fraudulent misjoinder.

! The Complaint includes “Count I” through “Count VII,” but skips Count lll, and therefore there

are only six counts in the Complaint.
2 For purposes of diversity jurisdiction, the pl#fs and Roach are citizens of West Virginia,
while Mutual of Omaha is a citizen of Nebraska.
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A. Legal Standard

The statute authorizing diversity jurisdictioequires “complete diversity” of citizenship
between the parties to a comtersy. 28 U.S.C. § 1332. Accandly, no party involved in a
diversity suit may share common citizeipshith any party on the other sidkl. Normally,
diversity jurisdiction is determined from the face of the plaintiff's well-pleaded complaint. The
judicially-created fraudulent joder and fraudulent misjoinder ddoes provide exceptions to
the well-pleaded complaint rule by allowing a ddtw disregard, for jurisdictional purposes, the
citizenship of certain nondiversdefendants, assume juridgtha over a case, dismiss the
nondiverse defendants, and #lgy retain jurisdiction.’'Mayes v. Rapoport, 198 F.3d 457, 461
(4th Cir. 1999);see also, e.g., Greathouse v. Vanderbilt Mortg. & Fin. Inc., No. 2:11-cv-00952,
2012 WL 1424175, at *2-3 (S.DVN. Va. Apr. 24, 2012)yWatt v. Charleston Area Med. Ctr.,

Inc., 651 F. Supp. 2d 492, 496 (S.D. W. Va. 20@&hton Med. Assocs,, Inc. v. Aetna Health
Mgmt., Inc., 395 F. Supp. 2d 415, 419-20 (S.D. W. Va. 2005).

The doctrine of fraudulent ijjpder may be applied where a defendant was joined solely
for the purpose of defeating diversity jurisdicti The burden on the party asserting fraudulent
joinder is heavy; the defendant must establish ettredrthere is no possibility that the plaintiff
would be establish a cause of antagainst the in-state defendansiate court; or that there has
been outright fraud in the plaintiff's pleading of jurisdictional fackddrshall v. Manville Sales
Corp., 6 F.3d 229, 232 (4th Cir. 1993) (internataton and quotation nmks omitted). “The
defendant must show that the plaintiff canestablish a claim against the nondiverse defendant
even after resolving all issues aict and law in the plaintiff's favor.Id. at 232-33. The Fourth

Circuit has held that “[t]his standhis even more favorable to the plaintiff than the standard for



ruling on a motion to dismisgsnder Fed.R.Civ.P. 12(b)(6)Hartley v. CSX Transp., Inc., 187
F.3d 422, 424 (4th Cir. 1999). In fact, “there needbly a slight possibility of a right to relief.
Once the court identifies this gimer of hope for the plaintiff, éhjurisdictional inquiry ends.”
Id. at 426 (internal citation omitted). In determign whether the plaintiff has a “glimmer of
hope,” the court may coiter the entire recordAIDS Counseling & Testing Ctrs. v. Grp. W.
Television, Inc., 903 F.2d 1000, 1004 (4th Cir. 1990).

B. Analysis

Only Count Il of the Complaint (“The Conduzft Roach”) applies specifically to Roath.
(See Compl. [Docket 1-1], 11 15-23). In shothis section alleges that Roachier alia, (1) is
employed by Mutual of Omaha or authorizedédl insurance products utual of Omaha; (2)
failed to describe and accurately inform the miiéfis of the accelerationlause contained in the
applicable policy; and (3) owed and breacheddiltees to promptly, fairly and honestly evaluate
the plaintiffs’ insurance needs and to usasmmable care in performing his duties as the
plaintiffs’ insurance representativé&eg¢id.).

A party seeking to prove fraudulent joindeust show either “outright fraud in the
plaintiff's pleading of jurisdictbnal facts,” or that “there iso possibility that the plaintiff would
be able to establish a cause of actionragahe in-state defendant in state coudaitley, 187
F.3d at 424 (emphasis in original). In this ¢adetual of Omaha does not argue that there was
outright fraud in the plaintiffs’ glading of jurisdictional facts. Rath it contends that there is no

legal possibility that the plaintiffs would be altteestablish any cause of action against Roach.

3 Other parts of the Complaint suggest thdteotcounts may apply to Roach; for example, the

plaintiffs’ Prayer for Relief includes a request foalti Order finding that Mutual of Omaha and Roach
violated West Virginia’s unfair trade practices act...” (Compl. [Docket 1-1], at 9). The Complaint is
extremely unclear on this issue. Regardless, thene iegal possibility that #h plaintiffs can establish
any of these causes of action against Roach.
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Mutual of Omaha argues that teetbxtent the plaintiffs bring @ms against Roach for (1) fraud
and misrepresentation; (2) negligence; (3) maafice; (4) UTPA violations; (5) breach of
contract; or (6) bad faith insurance prees, they all fail for various reasons.

Mutual of Omaha argues that there t@ve insurance policies purchased by the plaintiffs:
one purchased from Roach in 2003 (Pohty. BU1103421) and whiclapsed on May 18, 2008,
and a second, which was purchased—butfrioh Roach—in 2008 (Policy No. BU1196515).
(See Roach Aff. [Docket 1-2], afl). According to Mutuabf Omaha, Policy No. BU1196515
“contained different coverages darwas a different type of &f insurance” from Policy No.
BU1103421. (Notice of Removal by Defendant [Ret 1], at 5). Additionally, Mutual of
Omaha “terminated their contracttivOzzie Roach on March 15, 20071tl.). In short, if there
was any fraud, negligence, malpractice, violatiohthe UTPA, breach of contract, or bad faith
insurance practice by Roadhey would only apply to Riey No. BU1103421—which, again,
was purchased in 2003, lapsed in 2008 and ndfecteat the time of the plaintiffs’ claims. The
plaintiffs’ claims, if any, for faud and misrepresentation, negligenmalpractice, and violations
of the UTPA would fail under the aligable statutes of limitation§&ee W. Va. Code § 55-2-12;
Ricottili v. Summersville Mem. Hosp., 188 W. Va. 674 (W. Va. 1992Brumbaugh v. Princeton
Partners, 766 F. Supp. 497, 49%.D. W. Va. 1991)Wilt v. Sate Auto. Mut. Ins. Co., 203 W.
Va. 165 (1998). Additionally, Roach was not a padythe contract for any potential breach of
contract claim, nor did he hawmny fiduciary duty to the plaiiffs for any bad faith insurance
practice claimSee, e.g., ElImore v. Sate Farm Mut. Auto Ins. Co., 202 W. Va. 430, 434 (1998)
(“[T]he common law duty of good faith and faiealing in insurance cases under our law runs

between insurers and insureds and is bas¢keoexistence of a camictual relationship.”).



It bears noting again that the plaintifesled to respond to Mutual of Omaha’s motion

and failed to rebut any of the arguments andence that Mutual o®Dmaha has presented. On

the other hand, Mutual of Omaha has providedes®@ exhibits, including an affidavit from

Roach. Having reviewed the pleadings and the relevant IBIND that “there isno possibility

that the plaintiff[s] would be able to establislcause of action against the in-state defendant in

state court.Hartley, 187 F.3d at 424 (emphasis in origin&yen viewing the facts in the light

most favorable to the plaiffs, and keeping in mind the highestandard for establishing

fraudulent joinder, the evidenag®netheless demonstrates thag filaintiffs have not even a

“glimmer of hope” in stating a claim against Roach. Therefofe,ND that Roach has been

fraudulently joined in this action.

Accordingly, it iSORDERED that all of the claims againRoach (particularly Count II,

but also any other claims that may have been set forth in the Complaibt)Sifié SSED and

Mutual of Omaha’s motion [Docket 6] BENIED as moot.

The courtDIRECT S the Clerk to send a copy of thisder to counsel of record and any

unrepresented party.

ENTER: June 5, 2013
\ /’ g P '/' J / ¥
\ L. A /< / 7/,7);/: LA

JOSEPH K" GOODWIN

UNITED STATES DISTRICT JUDGE



