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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

ALBERT WILLIAM LACY,

Plaintiff,
V. CIVIL ACTION NO. 2:13-cv-14813
JOE DELONG et al,

Defendans.

MEMORANDUM OPINION AND ORDER

Pending before the Court are Defendant Joe Delong’s first Motion to Dismids,N&C
23), and Defendants Joe DeLong and Steven Crook’s second Motion to Dismiss, (ECI. No. 38
By Standing Order entered on April 8, 2013, and filed in this case on Jug@1®this action
was referred to United States Magistrate Judge Dwane L. Tinsley folissitimof proposed
findings and a recommendation for disposition (“PF&RECF No. 3) Magistrate Judge
Tindley filed his PF&R on October 2, 2017, recommending thiss Courtdeny Defendants’
Motions to Dismiss, (ECF Nos. 238), dismiss Correctional Officer Hunter as a defendant herein,
pursuant to Rule 4(m) of the Federal Rules of Civil Procedure, and leave thisrefatted to the
United States Magistrate dge for additional proceedings concerning the remaining claims.
(ECF No. 44.)

The Court is not required to review, undedeanovoor any other standard, the factual or

legal conclusions of the magistrate judge as to those portions of the findings or esutation
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to which no objections are addressethomas v. Arn474 U.S. 140, 150 (1985)Failure to file
timely objections congtites a waiver ofle novoreview and the Plaintiff’'s right to appeal this
Court’s order. 28 U.S.C. 8§ 636(b)(1kee also Snyder v. Ridenp889 F.2d 1363, 1366 (4th Cir.
1989);United States v. Schroncé27 F.2d 91, 94 (4th Cir. 1984)in addition, this Court need
not conduct @le novareview when a party “makes general and conclusory objections that do not
direct the Court to a specific error in the magistrate’s proposed findings @rdmendations.”
Orpiano v. Johnsar687 F.2d 44, 47 (4th Cir. 128

Objections to the PF&R in this caseere due on November 20, 201TECF No.48)
Plaintiff filed his objections orOctober17, 2017 (ECF No. 49.) Plaintiff makes eleven
objections in his filing, yebnly four remotely apply to the findings in the PF&R. (ECF No) 49.
Plaintiff objects tahe following:

Thedismissal of Correctional Officer Mr. Hunter under Rule 4(m), Carrie

Dysart at MacCorkle Lavender is counsel in this manner and the deceitful by an

officer of the court violates due process and equal protection of the law. The

plaintiff asked the court to take judicial notice Counsel Bill Murray in effort to

commit fraud upon the court to hide an individual that commit Hate Crime question

the integrity of ar judicial system.
(Id. at 2.) Plaintiff further object® the following:

The plaintiff [o]bjects to any person being dismissed from the lawsuit until

this court decide under civil right or hate crime issue in this matter under emergenc

act was Pme Care Medical / West Virginia Regional Authority emergency plan

carried out according to what the defendants should haviage pnd who was

responsible].]
(Id. at 3.)

Plaintiff's objections to the dismissal of Correctional Officer Hunter, althangupported
by law or fact, will be treated amlid objections, thus requirinde novoreview. Rule 4(m) of

the Federal Rules of Civil Procedure stated as follows at the time Plaintiff isledmplaint:
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Time Limit for Service If service of the summons and complaint is not made upon

a defendant within 120 days after the filing of the complaint, the court, upon motion

or on its own initiative after notice to the plaintiff, shall dismiss the action without

prejudice as to that defendant or direct thatise be effected within a specified

time; provided that if the plaintiff shows good cause for the failure, the duallt s

extend the time for service for an appropriate period.

Rule 4(m) clearly stated that service must be perfegitbin 120 days after the filing of
the complaint. Plaintiff filed his complaint on June 19, 2013, yet to this day esé&ascnot been
perfected on Correctional Officer Huntei he Court notes that the Magistratelgedid not order
service of proceasntil March 23, 2017, (ECF No. 20) However, even from that date service has
not been perfected within the 120 days required by Rule 4(m). Section 1915(d) of Title 28 of the
U.S. Code requires the court to aspist seplaintiffs with serviceand Rule4(m) also requires
the court to extend time for serviceaiplaintiff shows goodause for failuréo serve Here, the
Court attempted to serve process on Correctional Officer Hunter, (ECF No. 26), aamedgr
Plaintiff an exension of time to provide éhCourt with information to allow service to be
perfectedyet Plaintiff failed to do so. (ECF Nos. 32 & 44 at 535 has been articulated in this
district, “[@]t a minimum, such plaintiffs bear the reasonable burden of identifying staness
where service can be properly made. Only upon provision of such informratibich is absent
here— can the courts execute serviceSkaggs v. ClarkNo. 3:13<v-03293, 2015 WL 269154,
at *3 (S.D. W. Va. Jan. 21, 2015)The Qurt is not required to continues effortsat the behest
of Plaintiff who is unable to provide theoGrt with any information allowing for service to bad
upon onCorrectional Officer Hunter

Additionally, Plaintiff’'s objection to dismissal of amgfendantntil the Court “decide[s]

under civil right or hate crime issue in this matter under emergency aétrimaes Care Medical /



West Virginia Regional Authority emergency plan” is unfounded, lacks meritjsapdssibly
frivolous. Lastly, Plaintiffobjectsto thedismissal of any party “based on the facts this case laid
the court desk for approximately 3 years before legal process.bed&TCF No. 49 at 3).
However, Plaintiff cites to no case law in support of or gives any reason tlodijddtion should
be sustained Therefore, Plaintiff'sobjectiongo the dismissal of Correctional Officer Hungee
OVERRULED.

Plaintiff further objects“to footnote 3 at page 6 [of the PF&Rfje plainiff [sic;
Defendantshre being sued in their individual capacities, they fit comfortably within the@tatu
term ‘persor” (ECF No. 49 at 3.) As correctlystatedby the MagistrateJudge the Court
already handled this isswden itdismissed all claims against defendants in their official capacity
as immune from suit (ECF. No. 7 at 5 n.2). herefore it need not be addresseghinand
Plaintiff's objection iSOVERRULED.

Plaintiff additionally makes the following objections:

1. Plaintiff objects to thdMIR&R]’ sfailure to address this actionafate crime.

2. Plaintiff objects to thgfMIJR&R]’s failure to address the defenseunsel

violation of Fed. Rule Civil Procedure 24 (a)

a) Counsel Murray Misrepresentationemgsnic] in this case as to
representing thdefendantgJoe Delong& Steve Crookstherecord reflectBret

A. Hart [Casualty Specialist || the law firm of Anspach] Bill Murray and his firm

represent AlG.

b) Plaintiff object as the MJR&R failure to informed tbeurt as to the
violation service of the summons amodmplaint possible sanction for counsel's
misinformation. Andmisrepresentation.

c¢) Plaintiff object as the MJR&R that any extra costhe summons and
service in this case be chargedigfendants.

4. The Insurance company has fail to file a motion to intervene kederal Rule
Civil Procedure 24 (a) the deceit act by officer of toert in effort to hide this
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unconstitutional bring forth the questiohintegrity in these matter in our jirst
system.

5. The plaintiff again renew his motion to this court and Magisthatige Tinsley
to bring forth Bret A. Hart Casualty Specialist Jland legal sanctions be lodge
against the law office MacCorkleavender.

6. The plaintiff object that legal summons and service cost will nlet/ied against
Anspach Law Office and Law Office of MacCorklavender.

10. The plaintiff object to Magistrate Judge's failure to understanthibat aHate

Crime and it would be easy for any of the Wimigividual to kill an[African

American] in their neighborhodaunting for these individual to serve a summons

and the complainvhen all this information is at the hand West Virginia Regional

Authority.

11. The plaintiff object to the insensitive view of the court wibiicer of the court

has been deceitful in identifying their client aaddresses and where service can

be properly made. Maybe tleeurt can make such suggestion at next rule meeting

to cut cost.

(ECF No. 49 at 2—Bemphases in origina))

Theseremaining objectionsbear no relevance to the PF&R. The PF&R relates to
Defendants’ motions to dismiss and the dismissal of a party. Plaintiff attemp&kéomotions
before the Court and object to other issues that could be presented before the Court during other
proceedings, although the Court notes that most of the objections would likely be euigelss
and frivolous. The objections dergely conclusory statemeritsat fail to direct the Court to any
specific error in the PF&R, whicthe Court has no obligation to entertaind thus,will not
address Lastly, with no objections articulated in regards to the denial of ttiems to dsmiss,
the Court adopts the reasoning and analysis of the PF&R in resolving the motions.

Accordingly the CourtADOPTS the PF&R insofar as it is consistent with this
Memorandum Opinion and Order, (ECF No. 4%gNI ES Defendants’ Motions to Dismiss, (ECF
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Nos. 23.38),DISMISSES Carrectional Officer Hunterpursuant to Rule 4(nof the Federal Rules
of Civil Procedure an®IRECTS the Clerk to remove him as a namedf&nhdan herein,and
leaves this matteREFERRED to United States Magistrate Judd@eansley for additional
proceedings concerning the remainiteyros.

IT 1SSO ORDERED.

The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: December 19, 2017

THOMAS E. JQHNSTON
UNITED STATES DISTRICT JUDGE



