Mazzaschi et al v. Ethicon, Inc. et al Doc. 9

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

IN RE: ETHICON, INC.
PELVIC REPAIR SYSTEMPRODUCTS LIABILITY LITIGATION
MDL NO. 2327

THIS DOCUMENT RELATES TO THE FOLLOWING CASE:
ANNE MAZZASCHI and
ROBERT MAZZASCHI

Plaintiffs,
V. CIVIL ACTION NO. 2:13¢v-19752

ETHICON, INC,, et al.
Defendants.
MEMORANDUM OPINION AND ORDER
(Motion to Dismiss Claims Brought by New Zealand Plaintiffs)

Pending before the court is defendakthicon, Inc. and Johnson & Johnson, lisc.
(collectively “Ethicon’) motion to dismiss New Zealandplaintiffs on forum non conveniens
grounds For the reasons stated below, Ethisomotionto dismisss GRANTED subjectto the
conditions set forth in this opinion.

l. Background

These cases are several of over 40,000 assigned to me by the Judicial Panel on

Multidistrict Litigation. Thecases involve the use of misvaginal surgical mesh to treat pelvic

organ prolapse and stress urinary incontinence. Out of these 40,000 cases, at leastengenty

! Ethicon filed an identical motion to dismiss in this and each of the casésbfilthe New Zealand plaintiffs.
Likewise, identical responses and replies were filed in the indivadises. This Memorandum Opinion andi€r is
entered in this and the other cases filed by the New Zealand plaintiffs.
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filed by New Zealanders. According to their short form complaints, thetifiis were implanted
with an Ethicon produagh New Zealand. The plaintiffs appear to concede that they also received
follow-up care in New ZealandSéePIs.” Opp’n to Defs.” Mot. to Dismiss on Groundskafrum
Non Conveniensat 1%:13). On October 2, 2013, Ethicon moved to dismiss the New Zealand
actions based on terum non conveniergoctrine.
. Discussion
A. Forum Non Conveniens Standard

Forum non onvenienss a discretionary doctrine that permits a district court to dismiss
or transfer a case if the current forum is inconveni®@aeNowsco WelBerv., Ltd. v. Home Ins.
Co, 799 F. Supp. 602,12-13 (S.D.W. Va. 1991)(Copenhaver, J.pff'd, 974 F.2d 1331 (4th
Cir. 1992).Forum non conveniens a flexible inquiry.Piper Aircraft Co. v. Reynod54 U.S.
235, 249 (1981)The United StatesSupremeCourt has refused to layown rigid rules in this
area. “Each case turns on its factsl’ at 249 Absent a “clear abuse of discretion,” a caurt’
reasonable conclusions desergibstantial deference3ee d. at 25. The party seeking to
dismiss basedroforum non convenierfsas“the burden of showing that an adequate alternative
forum exists.” Jiali Tang v. Synutra Intl, In¢c.656 F.3d 242, 248 (4th Cir. 2011) (citing
Galustian v. Peter591 F.3d 724, 731 (4th Cir. 201®id. Bank PLC v. N. Fox Shipping N,V.
242 Fed. App’x 84, 90 (4th Cir. 2007)\n alternative forum exists if it is “1) available; 2)
adequate; and 3) more convenient in light of the public and private interests invédved.”

To meet the availability requirement, tdefendantmust show that it is amenable to
process in the foreign jurisdictio®eePiper Aircraft 454 U.S. at 254 n.22 (“Ordinarily, [the
availability] requirement will be satisfied when the defendant is ‘abilen® process’ in the

other jurisdiction.”). “A foreign forum is adequate when (1) all partas come within that



forum’s jurisdiction, and (2) the parties will not be deprived of all remediéseated unfairly,
even though they may not enjoy the same benefits as they might receive in araAroeud’
Tang 656 F.3d at 249 (internal quotation marks omitted). Generatligaage in the law that is
unfavorabé to the plaintiff is notdispositive.Piper Aircraft 454 U.S. at 247However, an
unfavorable change in law is relevant “if the remedy provided by the alterrfatum is so
clearly inadequate or unsatisfactory that it is no remedy at all .ld. a 254. In other words,
“[iln rare circumstances[,] . . where the remedy offered by the other forum is clearly
unsatisfactory, the other forum may not be an adequate alternative, and theegitiedment
may not be satisfiedld. at 255 n.22.

If an dternative forum exists, a district court may proceed to the nextstenghing the
public and private interests in the ca8edistrict court must weigh these factors in light of the
appropriate deference due to the plaintiffs forum cholee id.at 25%. Usually, when a
domesticplaintiff selectsthe United States as her forum, a court gives substantial deference to
that choiceld. It is assumed that a plaintiff's home forum is convenient to the plairdifat
255-56.“When the plaintiff is foreignhowever, this assumption is much less reasorialoleat
256. Therefore when a foreign plaintiff setés a United States court as herum, this
presumption applies “with less forcéd. at 255.

B. Analysis
i. Availability of the Alter native Forum

A foreign forum is availabld the defendant is amenable to prociesthat forum.Seeid.
at 254 n22. In its briefing, Ethicorasserts that it is “established andukated under the laws of
New Zealandand] can be served with New Zealgmmcess.” (Brin Supp. of Defs.Mot. to

Dismiss Claims Brought bilew ZealandPls, at 3. Moreover Ethicon states that it will not



dispute that it is subject thlew Zealant jurisdiction. Seeid. at 4. The plaintiffs do not
address whethédew Zealands an avagble forum.

The availability requirement isusually satisfied if the defendant stipulates that it is
amenable to service of process in the foreign jurisdict8ee Tang656 F.3d at 249Here,
Ethicon has conceded in its briefing that it would disfute the jurisdiction oNew Zealand
courts. While Ethicon has not provided a written stipulation affidavit on thisissue other
courtshave found thabn-record concessiorare sufficient to satisfy this requiremer@ee, e.g.
Miller v. Boston Scientific Corp. 380 F. Supp. 2d 443, 448 (D.N.J. 2005) (finding
defendant’s concession in briefing that “it has a presence in Israel [and] ectstjthe
jurisdiction of the lIsraeli courts,” coupled with the court’'s power to condition dismissal upo
defendant’s agreement to submit to process, wégient in establishing the existence of an
alternative forum). To provide further assurance that Ethicon is amenable tosproeal
condition dismissal upon its agreement to submit to procedtewm Zealand Accordingly, |
FIND that New Zealands an available alternative forymrovided Ethicon submits to process
in New Zealand

ii. Adequacy of the Alternative Forum
An alternative forum is adequate if “1) all parties can come within that forum’s
jurisdiction, and (2) the parties will not be deprived of all remedies or treated unfaigly, ev
though they may not enjoy the same benefits as they might receive in an snuiot."Tang
656 F.3d at 249 (internal quotation marks omitted). As previously noted, Ethicon has stated that
it will submit to the jurisdiction oNew Zealandcourts. However, the parties disagree whether
New Zealand’'s Accident Compensatidct, a no faultbased compensation scheme, is an

adequate remedy.



1. TheAccident Compensation Act

In 1972, he New Zealand legislature passed the Accident CompensationSéet
Rosemary Tobin & Elsabe Shoemdihe New Zealand Accident Compensation Scheme: The
Statutory Bar and the Conflict of Laws9 Am. J. Comp. L. 493194 (200%. Under theAct, an
individual can obtain damages for covered injuridsat 49798. The covered injuries fall into
several categories, such tasatment mjury, gradual processes, disease or infection, and, under
limited circumstances, mental injunsSdeEx. 2, Decl. & Audrey Rosemary Tan, Br. in Supp.
of Defs.” Mot. to Dismiss Claims Brought by New Zealand Pls. (“Tobin Dedlf 27-36). The
term “treatment” includes “the failure of any equipment, device, or tool usquhd of the
treatment process, including thailure of any implant or prosthesis . . . .” Accident
Compensation Act 2001, cl @3(6) (N.Z.).

To obtain coverage for treatmenjury, an individual must prove “a causal link between
the injury and the treatment on the balance of the probabiliti@@bin Decl., 132). Thus a
plaintiff can obtain damages without having to prove the liability of the person who injured
them. See d. In exchange for these benefits, New Zealanders entered a “social coatrdct”
relinquishedtheir right to sue for compensatory damages in New Zealand cdamntsB.
Campbell,Compensation for Personal Injury in New Zealaftl (1967). However, under the
Act, an individual can still sue for exemplary damadgexidentCompensation Act 2001 cl 319
(N.Z.).

2. The Accident Compensation Act Provides an Adequate
Remedy

The plaintiffs argue the Act does not provide an adequate remedy bécdoss not

allow them to litigate their claims in couRut differently plaintiffs contend that a remedy is



adejuate only if it isa judicial remedy, rather aadministrativeone? Ethicon argues tha&iper

only requireghe alternative forunto providesomeremedy. The origin of that remedy, Ethicon
contends, is irrelevant to tHerum non conveniensnalysis. Insupport, Ethicon citekueck v.
Sundstrand Corp236 F.3d 1137 (9th Cir. 2000). lmeck New Zealand citizengereinjured in an
airplane crash in New Zealantd. at 1141. The plaintiffs brought suit against the Canadian
manufacturer of the plane and the American manufacturer of the plane’s Ground Proximity Warning
Systemin a United States coutd. In affirming the district court’s dismissal of the actionforum

non conveniengrounds, the Ninth Circuit Court of Appeaitsted that

The district court was not required to ask whether plaintiffs could bring this
lawsuit in New Zealand, but rather, whether New Zealand offers a remedy for
their losses. . . . The effect Biper Aircraftis that a foreign forum will be
deemed adequate uste it offers no practical remedy for the plaintiff's
complained of wrong. A New Zealand remedy is unquestionably available
here. According to the complaint, the losses for which Plaintiffs seek
compensation are their physical injuries sustained in thededciand the
resulting loss of earnings. Plaintiffs do not dispute that they can file and have
filed claims with the ACC for these losses; nor do they dispute that they have
received compensation from the ACC for those losses. Although New Zealand
law doesnot permit Plaintiffs to maintain this exact suit, New Zealand,
through its no-fault accident compensation scheme, has provided and continues
to provide a remedy for Plaintiffs’ losses. Plaintiffs have not shown that this
type of administrative remedy &0 inadequate that it is tantamount to no
remedy at all. Théorum non convenieranalysis does not look to the precise
source of the plaintiff's remedy, so we will not require the alternativenido

offer a judicial remedy.

Id. at 1144-45 (footnote orthed).
The Fourth Circuitalsohas indicated that an adequate remedy may be administrative in

nature. InJiali Tang v. Synutra Internationa 656 F.3d 242, 244th Cir. 2011), Chinese

2 |In support of their position, the plaintiffs ciHL Players’ Ass’n v. Plymouth Whalers Hockey Cl&6 F. Supp.

2d 1155, 1161 (E.D. Mich. 2001Nat’'l Players’ Ass’nis inapposite to this case. Unlike the instant action, the
plaintiff in Nat'l Players’ Ass’nhad only sought injunctive relief, which was not available to a friliagant and
unlikely to be enforced by Canada’s Attorney Gendthlat 1164. In addition, the plaintiff did not and could not
establish its entittement to damagksk. Effectively, the plaintiff had no remedy at all. Here, the plaintiffs deehav
access to a remedy in New Zealand. As Professor Audrey Rosemary Tobin esnduger declaratip the
plaintiffs’ injuries qualify as a “treatment injury.” (Tobin Decl., T%73). Thus, if they can establish causation, the
plaintiffs can obtain the benefits that are available under the Accidemp&sation Act.%eed. I 75.).
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consumers broughtin action against a United States corporation iiguries related to
contaminated infant formula. The district court fouhdt China provided an adequate remedy
becausehte Chinese government had set up a fund to compensate children and their ¥amilies
had been injured by contaminatedant formula. Id. at 248.The Fourth Circuitaffirmed the
district court’s conclusiond. at 251.Citing Lueckapprovingly, the Fourth Circuit stated that

[T]he forum non convenierdoctrine does not limit adequate alternative remedies

to judicial ones. Indeed, the reach of the doctrine extends to nonjudicial

alternative remedies such as the Fund which was established to specifically

redress the grievances of contaminated formula victims. Additionally,uthe i5

not an inadequate rexdy merely because Plaintiffsnd not enjoy the same

benefits as they mighreceive in an American codriSignificantly, Plaintiffs do

not argue that compensation from the Fund “is so clearly inadequate or

unsatisfactory, that it is no remedy atall . . . .”
Id. at 25051 (internal diations omitted).

Like Tang the plaintiffs are not arguingat they have no remedy at atisteadthey are
dissatisfied with the remedies available in New Zealdiger Aircraft establishes a low
threshold for establishing the adequacy of a remé&dg.defendanneed only show thdhere is
some remedy available, even if the remedy is less favorable than one availtigeUnited
States See PipeAircraft, 454 U.S. at 255 n.2Here, the legal experts proffered by the parties
all agree that the Nedealand plaintiffgqualify for cover under the Accident Compensation Act.
Therefore, the plaintiffs are entitled to a variety of remedidsch they can obtain without the
additional burden of proving faultWhile they may not be able to litigate the subject matter of
the dispute, thegtill canobtain aremedy Moreover,the plaintiffscan file suitin New Zealand
for exemplary damagegshus undercutting the plaintiffargument that they are completely
barred from New Zealand'’s judicial system

Finally, other courtsin addition to the Ninth Circuit irLueck have found that the

Accident Compensation System is an adequate rentely, e.g.In re Silcone Gel Breast



Implants Prod. Liab. Litig., 887 F.Supp. 1469, 147%N.D. Ala. 1995) (finding Accident
Compensation Act providesih adequateemedyfor plaintiffs suing for injuries related to breast
implants and notinghat“[r]elegation of a claimant to an administrative forum for compensation
[does] not, in and of itself, preclude dismissakedon forum non conveniefis Stonnell v. Int
Harvester Cq.478 N.E.2d 518 (lll. App. Ct. 1985) (finding Accident Compensation provided an
adequate remedy to plaintiffs suing for a wrongful death related to defecotertbecause
plaintiffs could receie compensation under the Accident Compensation Acgordingly, |
FIND thatNew Zealands an adequate alternative fordm
iii. Convenience of the Alternative Forum
Because | have found that an alternative forum exists, | now must determitmemthe
balance of the private and public factorsstijhe scales in favor of dismissédefore | conduct
this analysis, | note again that the usual deference given to a plaintitffa fdroice applies with
“less force” when a foreign plaintiff selects a United States court dsituen.
1. Private Factors
In considering the private interests of the litigants, | must consider theviiejjdactors:
[1] relative ease of access to sources of pri@&favailability of compulsory
process for attendance of unwilling, and the cost of obtaining attendance of
willing, witnesses;[3] possibility of view of premises, if view would be

appropriate to the action; apd] all other practical problems that make Ito&
a case easy, expeditious and inexpensive.

® The plaintiffs ato argue New Zealand is an inadequate forum because it does not allow drclmssortium. As
other courts have found, the inability to pursue a loss of consortium tighe alternative forum does not make it
inadequateSee, e.gMassaquoi v. Virgi Atl. Airways 945 F. Supp. 58, 61 (S.D.N.Y. 1996) (“English law may be
less favorable to plaintiffs than American law because it does not recdéggszef consortium claims; however, this
does not render England’s remedy ‘clearly unsatisfactoryri®)e Vioxx Litig, 928 A.2d 935, 941 (App. Div. 2007)
(“[W]e are aware of no precedent holding that jurisdiction must hitained in an inconvenient forum simply
because loss of consortium claims would not be recognized by the altecmtiveRather, isuch circumstances,
dismissal has been found to be warranted. . . . We deem it unreasonabledaspasitive weight in forum non
conveniensanalysis to such a derivative cause of action, regardless of the loss ohgedaremedy. Such tail
waggirg cannot overcome the wadktablished principles governing forum determination in this cotjtext.



Gulf Oil Corp. v. Gilbert 330 U.S. 501, 508 (1947).
a. Relative Ease of Access and Ability to Obtain
Attendance of Willing Witnesses and Availability of
Complusory Process
Because thehort formcomplaintalleges implantatiorof the device in New Zealand
Ethicon argues that | can presuithe plaintiffs recaved medical treatment in New Zealand
Therefore, Ethicolwontendghat a majority of evidence related to causation, injury, and damages
must be locatechiNew ZealandAs a result, Ethicon claims it wouldate significant time and
expense traveling longer distances to collect” a majority of the evidetigis itase(Br. in Supp. of
Defs.” Mot. to Dismiss Claims Braht by New ZealandPls, at 11). The plaintiffs claim that
Ethicon would have little difficulty in obtaining evidence from willing witnesses.
In a products liability action, where a majority of the evidence related to maysajury,
and damageis located in the alternative forum, courts generally find this fact weighs in favor of
dismissal.Aguinda v. Texaco, Inc303 F.3d 470, 479 (2d Ci2002) @ffirming dismissal where
“Plaintiffs sustained their injuries in Ecuador and Peru, and their relevadical and property
records ardocated therd; De Melo v. Lederle Labhs801 F.2d 1058, 106@3 (8th Cir. 1986)
(affirming dismissal whereevidence of plaintiffs medical history, “necessary regardless of the
theory of recovery was located inBrazil); Doe v. Hyland Therapeutics D807 F.Supp. 1117,
1125 (S.D.N.Y.1992)(granting dismissalvhere bulk of evidence essential to establisluagsation,
product identification, harm, and damages was located in foreign Yotedingham v. Parke
Davis 628 F.Supp. 1447, 1450 (E.D.N.YL986) (grantingdismissalwhere “the vast majority of
evidence relating to the causatiomalamages elements of plaintifftkhims” was locatedbroad).
Here, the record indicates ththe femaleplaintiffs wereimplanted with the product iNew

Zealand Moreover,the plaintiffs appear to concedthat theyreceived medical treatment for



injuries inNew Zealand(SeeBr. in Opp’'n to Defs.” Mot. to Dismiss Glas Brought by New
Zealand Pls.at 13). Although I lack additional evidence othe plaintiffS medical treatment
history, | find it reasonable to infer that evidence related to causationy,ind damages are
located inNew Zealand Although evidence related tine plaintiffs claims are located ilNew
Zealandand the United States, on balarEthicon will face a greater burden in accessing evidence if
atrial proceedsn the plaintiffs forum of choice.

Although New Zealand is not a party ttee Hague Conventiorithe Evidence Acbf 2006
providesa procedure for obtaining eviden¢Ex. 1, Decl. of David John Goddard, Br. in Opp’n to
Defs. Mot. to Dismiss Ne Zealand Pls(*Goddard Decl.”) 1 7579). This act ionsistent with the
Hague ConventiorSee id.There is no indication from the record that the Evidence Act of 2006 can
compel an unvling witness to testify in a foreign countrgee idIf Ethicon wsedthis procedure, it
appears that most of the testimony would have to be presented vitapetdepositionSee idAs
the United States Supreme Court has observed{ix the place of trial at a point where litigants
cannot compel personal attendance and may be forced to try thesr @a deposition, is to create a
condition not satisfactory to court, jury or most litiganttilf Oil Corp, 330 U.Sat511.

However, if atrial were held inNew Zealangda New Zealand counhight also have difficulty
obtaining the presence of unwilling witnesses located in the United Statesthiédessconsidering
the evidence and witnessibss court anticipates atecated inNew Zealandand the preference for
live testimony,l find this factor weighs slightly in favor dllew Zealandas the more convenient
forum.

2. Public Factors

The public factors | must consider are the following:

[1] the administrative difficulties flowing from court congesti¢2} the local
interest in having localized controversies decided at h¢8jehe interest in

having the trial of a diversity case in a forum that is at home with the law that
must govern thedon; [4] the avoidance of unnecessary problems in conflict
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of laws, or in the application of foreign lawW5] and the unfairness of
burdening citizens in an unrelated forum with jury duty.

Gulf Oil Corp, 330 U.S. at 508nternal quotations omitted)

a. Local Interest in Having Localized Controversies
Decided at Home

Ethicon argues New Zealand has a strong interest in regulating mesh prodiatet
and sold in New Zealand because these products are regulated by New Zealatadtsyesnd
statutory rgime. The plaintiffs arge the United States has a significant interest in regulating
United States corporations that design, manufacture, and distribute defectivegpgboloally.

First, numerous American plaintiffs have brought actions against Etimcthris MDL.
This voluminous litigation is more than sufficient to protect the American inter@stsnsplated
by the plaintiffs See In revioxx MDL 1657,2009U.S. Dist. LEXIS55973, at *25E.D. La.
Feb. 11, 2000 see also In re Fosamax PmadLiab. Litig., MDL 1789, 2009 WL 3398930, at *5
(S.D.N.Y. Oct. 21, 2009) (“The presence of other similar actions further reducénitesl
States’ interest in this particular matter as they ‘ensure| ] that approgaatiagis of care are
applied,” and if the Defendants are found liable, then they and others will be deterred from
engaging in similarly inappropriate conduct in the future.”) (ciinge Rezulin Prod. Liab.
Litig., 214 F. Supp. 2d 396, 399 (S.D.N.Y.2002)).

Second, rany courts recognize th#éhe forum that regulates the product has a strong
interest in the resolution of an action involvinge thproduct. See, e.g. Vasquez v.
Bridgestone/Firestone, Inc325 F.3d 665, 671 (5th CR003) (“If accepted, plaintiffs’ argument
would curtail the rights of foreign governments to regulate their internal ecesm@amd threaten
to engulf American courts with foreign claif)s Kryvicky v. Scandinavian Airlines Sy807

F.2d 514, 517 (6th Cir. 1986)[(]his court has held that the country where the injury occurred

11



has a greater interest in the ensuing products liability litigation than the younére the
product was manufactured.lj) re Fosamax Prosl Liab. Litig.,, MDL 1789, 2009 WL 3398930
at*4 (S.D.N.Y. Oct. 21, 2009)“[T]he foreign country in which the product was sold and
ingested has the foremost interest in defining the standard of conduct which phgicabce
companies must follow in distributing products under its regulatory scherb®e v. Hyland
Therapeutics Diy.807 F. Supp. 1117, 1129 (S.D.N2X92);Ledingham v. Parkédavis Div. of
Warner Lambert C.628 F. Supp. 1447, 1451 (E.D.N.¥986) (“[W]hen a regulated industry,
such as the pharmaceutical industry, is involved in an action, the country whemeitheccurs
has a partidarly stronginterest in the litigation.”)Harrison v. Wyeth Labs. Div. of Am. Home
Products Corp.510 F. Supp. 1, 4 (E.D. Pa. 1988if'd sub nom. Harrison v. Wyeth Labs., a
Div. of Am. Home Products Cora76 F.2d 685685(3d Cir. 1982)* Questionsas to the safety
of drugs marketed in a foreign country are properly the concern of that country; theot dlets
United States are i#quipped to set a standard of product safety for drugs sold in other
countries.”).

Here, the Medicines Act of 1981 regulates Ethicon’s mesh implants, which were
distributed to plaintiffs in New ZealandS€eEx. 2, Decl. of Rebekah Jane Brown, Br. in Supp.
of Defs.” Mot. to Dismiss Claims Brought by New Zealand Pls. (“Brown Decfl) 2840).
Therefore, New Zealand like has a strong interest in controlling the interpretation of its
regulatory standards for medical devicAscordingly,| FIND that New Zealand has a strong
interest in this litigation.

b. Choiceof Law, Avoiding Application of Foreign Law,

the Unfairness of Burdening Citizensin an Unrelated
Forum With Jury Duty
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In deciding a motion to dismiss based forum non conveniend need not conduct a
lengthy choice of law analysisSeeCorporacion Timv. Schumacher18 F.Supp.2d 529 533
(S.DN.Y. 2006)(“[T]he Court need not ultimately decide the conflict of laws issue for purposes
of this decigon [regardingforum non conveniehs. . .”); Varnelo v. Eastwind TranspNo. 02
2084, 2003 WL 230741, at *27 (S.D.N.Y. Feb.3, 2008]t is well established tha court
considering &orum non conveniensiotion should not engage in a compleonflict of laws
inquiry . . . 7). The likelihood that foreign law may appiweighs heavily in favor of dismissal.

In re Vioxx, MDL 1657,2009U.S. Dist. LEXIS55973, at'30 n.4(E.D. La. Feb. 11, 2009see
alsoLedingham v. Parke-Davis Div. of Warner-Lambert,&28 F. Supp. 1447, 1452 (E.D.N.Y.
1986) (‘This Court’s unfamiliarity with Canadian law supports dismissal of the actiomen t
basis offorum non convenieriy.

As these cases were directly filed, the choice of law that applies is the place where the
plaintiff was implanted with the produ&anchez v. Boston Scientific Cofdo. 2:12ev-05762,
2014 WL 202787, at *4 (S.D. W. Va. Jan. 17, 20H#ere, the plaintifwasimplanted inNew
Zealandand thudNew Zealandthoice of law rules woultikely apply. Having to apply a foreign
country’s choice of law rules in itself suggeslismissal is appropriatdzinally, it would be
unfair to burden American citizens with jury duty relatedmnaction that involve New Zealand
citizens who were injured iNew Zealand

c. Administrative Difficulties Flowing from Court
Congestion

“Administrative difficulties follow for courts when litigation is piled up in cosigel
centers insteadf being handled at its originGulf Oil v. Gilbert 330 U.S. 501, 508 (1947). This
court is managing priial matters for over 40,000 transvaginal cases involving products from

several different manufacturers. Although multidistrict litigationolmes some congestion,
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retaining jurisdiction over foreign actions would further exacerbatadh@nistrative difficulties
this court is facingln re Vioxx MDL 1657,2009U.S. Dist. LEXIS55973, at *20 (E.D. La. Feb.
11, 2009; In re Fosamax Prosl Liab. Litig., MDL 1789, 2009 WL 3398930, at *6 (S.D.N.Y.
Oct. 21, 2009)Accordingly, | FIND the public interest factors weigh in favor of dismissal.
Because the balance of the private and public factors indicates dismisgaprapriate, |

GRANT Ethicoris motion to dismissubject to the conditions set forth below.

1.  Conclusion
For the reasons stated below, Ethicsomotionto dismiss[Docket 4] is GRANTED
provided that:
A. Ethicon submits to service of process and jurisdictionNaw Zealandwith
respecta this action.
B. Ethicon will not, in raising any statute of limitations or similar defensilaw
Zealand include the period that a suit, not barred by a statute of limitations in this

country, was pending against it in a court of the United States.

“In re Vioxx 2009U.S. Dist. LEXIS55973, at *41.
14



It is ORDERED that Ethicon advise this court of its consent to the above conditions
within fourteen days of the date of this Order. This court will dismiss this aasiaaEthicon,
Inc. and Johnson & Johnson, honly upon timely receipt of Ethicon’sriiten stipulation

The courtDIRECTS the Clerk to send a copy of this Memorandum Opinion @raer

to counsel of record and any unrepresented party

ENTER: February 14, 2014
/’J o~
\ ((/f y /'/ " ( ] ) / J
\¢ ' ; ;2/ 4 // 7 ':’i \—-//W%f ’//M.,
JOSEPH R” GOODWIN  /

UNITED STATES DISTRICT JUDGE

® Ethicon, LLC has beenamed in this action as well. MDL 2327, In re Ethicon, Inc., Pelvic RepaSystem
ProductsLiability Litigation, the plaintiffs moved to amend the Master Complaint to désnitthicon, LLC [Docket
886], and defendants have responded that they do not object [Docket 918]. Adgpadihgugh Ethicon, LLC has
not yet been dismissed from the Master Complaint, it will s as a result, upon filing of Ethicon’s notice of
consent, Ethicon, LLC will be dismissé@m this action
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