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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

CEDEAL HARPER,
Plaintiff,

V. CIVIL ACTION NO. 2:13-cv-19796
MICHAEL BLAGG, et al.

Defendant.

MEMORANDUM OPINION AND ORDER

Pending befor¢éhe Court is a motion to dismiss filed Bgfendants David Ballard, Jason
Collins, Paul Parry and Jim Rubenstein (collectively referred to as “the Supervisory
Defendants”): (ECF 17) For the reasons that follow, the CoBRANTS the motion to
dismisswith respect to thedeur Defendants

l. BACKGROUND

Plaintiffs Complaint, which was filed on July 15, 2013, alleges that his right to be free
from cruel and unusual punishment under the Eighth Amendment was violated by the Defendant
prison officials wherne was pepper sprayed while sitting, handcuffed and shackled, in a common
area of his segregation unit at the Mount Olive Correctional Complex (“MOCC").

Specifically,Plaintiff alleges that, on Thursday, June 6, 2013, while housed in Pod 8, Cell
806 in the Quilliams Il segregation unit at MOCRlaintiff was escorted out of his cell by two
officers, with his hands cuffed behind his back and his legs shackled togett&F. 2 € 5, 113

He was taken to the day room and handcuffed to a stool, wiliifals/ shackled. (d.) Plaintiff

! Defendants Michael Blagg, Margaret Clifford, and James McCloud filed an Answee Complaint (ECF 15).
Discovery is proceeding concerning these defendants and a separate Time idamvéllbe etered.
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further alleges that, while he was sitting on the staeljtenantMargaret Clifford, “in an overly
dramatic fashion and out of nowhere,” jumped in fronPEintiff and started yelling at him,
telling him to “lookat the wall.” Plaintiff alleges that, while Clifford was yelling at him, she had
a container of Oleoresin Capsicum (*OC spray” or “pepper spray”’) pointBthmtiff's face.
(Id., T 14.)

Plaintiff further alleges that he attempted to “deescalate” tuat®n by talking to
Clifford, but she told him to “shut up and face the wall,” and he complied with her commands.
(Id.. 115) Plaintiff contends that, while he was looking at the wall, Clifford toldg@ffMichael
Blagg to spray Plaintifff he movel. Plaintiff alleges that he turned his head to see to whom
Clifford was talking, and Blagg sprayed him twice with the OC sprdg., { 16) Plaintiff
further alleges that Blagg told hita “look at the floor,” so Plaintiffput his head down and sat
there quietly.” (d., §17.)

Plaintiffs Complaint further alleges that, after a minute or so, Captain James McClou
came over and whisperedmtaintiff's ear, stating, “Now you can file another lawsuit(fd. at 6.)
Plaintiff contends that he did not respond and sat there for approxirteatetynutes before they
removed him from the pod for decontaminatiorid. &t 6, { 18.)

The Complaint does not indicate whether the incident itself wasovetorded.
However, from Plaintif6 allegations, it apgars that a video recording was made after the
incident, in which lieutenant Clifford stated thaPlaintiff was sprayed with the OC spray for
“refusing an order.” I¢l., 1 19) Plaintiff further alleges that, while on camera, he reminded
Captain McCloud about the comment he had made to Plaintiff, but he believes McCloud told him

to get in the shower. Id., 1 20.)



Plaintiff further alleges that, after he had been placed back in his cell, he saw Warden
David Ballard, Associate Warden of Security Paul Y2and others come into the podRlaintiff
states that he “stared at” Warden Ballard, who “looked back at him,” until aeroiffistructed
Plaintiff to sit on his bunk. 1d., 1 21) Plaintiff does not allege that Ballard or Parry were present
at the tme that he was pepper sprayed.

Plaintiffs Complaint alleges th&laintiff believes that the actions of Clifford, McCloud
and Blagg were “a concerted effort to retaliate agalisintiff for filing Civil Actions
2:12cv-00656 (an excessive force cagaiast Captain McCloud and others) or Civil Action No.
2:12cv-07451 (a suit that includes retaliation claims against Captain McCloud and oth@ds).”
at67, 122

The Complaint further alleges thHaefendants McCloud, Clifford, Collins, Parry, Bab
and Rubenstein:

has or had actual knowledge of the pervasive, longstanding and well documented

violations of constitutional rights, excessive force and retaliation anddheg to

adequately and properly investigate, take corrective action agsup&ivise or
discipline their employees or subordinates who engaged in such alleged conduct
and, thus, tacitly authorized thelaintiff's and other inmates[] alleged
constitutional violations and/or injuries and failed to protect Rkaentiff and

other inmates from such constitutional violations and injuries. Also the

individuals created policies or customs allowing, encouraging and/or tacitly

authorized the constitutional violations or injuries.
(Id. at 7,  23. The Complaint further alleges that:

At this facility, Mount Olive Correctional Complex, superiors or supervisors allow

subordinates to: (1) spray people or use excessive force for refusing orders, suc

as but not limited to: (A) not shaving, (B) kicking a door, (C) flooding a cell, (D)

popping a sprinkler, or (E) anything or order that is not essential to the séfaty

officer or an inmate; (2) not use efforts to temper before using force on inmates i

segregation; and (3) violate policies such as the-Le#izal Use of Force and
Calculated Use of Force.



d., T 24.)

Plaintiffs Complaint further alleges that he had informed the Commissioner (James
Rubenstein) and Warden (David Ballad) of the excessive use of force aratiogtagainst him
and other MOCC inmates through grievancestber forms of communication. Id(, at 78,

25.)

Plaintiff claims that, due to the excessive force and retaliation, he has suffered pain and
emotional distress, humiliation and embarrassment, nightmares and mood swhg§. 26)

He claims he stéred physical harm such as burning of the face, eyes and private partsngreathi
problems, sinus problems, and swelling of the fadel.) (

Plaintiff contends that he exhausted his administrative remedies concerning this incident
by filing a grievane on June 6, 2013. He claims that he received responses denying his
grievances stating that “Relief sought cannot be granted at this levelThate has been no
retaliation against you.” Id., 1 27) Plaintiff further alleges that he appealed thespoases to
the Commissioner, but does not know the datiel.) (

Plaintiffs Complaint contains allegations concerning the conduct of all @e¢fendants.
However, for the purpose of addressing mma&ion to dismiss filed byDefendants Rubenstein,
Ballard, Collins and Parry, th€ourt will focus on the specific allegations concerning those
Defendants. First, the Complaint identifies thBséendants as follows:

6. Defendant Jason Collinsis the associatewarden ofprograms of Mount

Olive CorrectionalComplex. Plaintiff does not know exactly what this
person does.

7. Defendant Paul Parryis the associatewarden ofsecurity of theMount

Olive Correctional Complex.Plaintiff does not know exactlwhat this
person does.



8. Defendant David Ballard is the Warden of Mount Olive Correctional
Complex. Plaintiff does not know exactly what this person does.
He may be legally responsible for the operation of Mount Olive
Correctional Complex and for the welfare of all the inmates of the
persongsic].

9. DefendantJim Rubensteins thecommissioner ofthe State of West
Virginia. He is legdly responsible for the overalbperation of the
Departments aridr each institution under its jurisdiction, including but not
limited to Mount Olive CorrectionalComplex.

(ECF 2 at 3 As to these Supervisory Defendants, the Complaint further alleges:

By having knowledge of the pervasive, longstanding and well documented

violations of constitutional rights or injuries, excessive force and retaliagainst

the petitioner Plaintiff] and other inmates and failing to take corrective action

against the misconduct, encouraging the misconduct, allowing the misconduct to

continue, failing to protect against the misconduct, failing to adequately and
properly supervise or discipline subordinates or creating policies or custams tha
allow the misconduct and thus tacitly authorizedRlantiff's and other inmates|[’]

constitutional violations and injuries, Defendants . . . Collins, Parry, Ballard and

Rubenstein is [sicare] also violatingPlaintiff Harper’'s rights under the Eighth

Amendment to the United States Constitution and cauliatiff Harper pain,

suffering and/or emotional distress.

(Id. at 11, § 39 Plaintiff seeks monetary damages, as well as dectgratal injunctive relief.
(Id. at 1214, 11 36-46.)

Plaintiff has attached two exhibits to his Complaint. Exhibit A is a Violation Report
indicating thatPlaintiff was charged with Refusing an Order on June 6, 2013. (ECF 2,EX. A
The Violation Report, which was submitted by Sgt. Michael Blagg, contend®IHiatiff was
sprayed with OC spray because he was given multiple verbal directions ta sterat and stop
moving around on the stool on which he was sitting because he was causthdh€room to
become agitated. Id.)) The Violation Report indicates thRlaintiff began fidgeting and looking

around the day room area. At that time, Blagg deployed two one-second burstsprapidte

Plaintiff's facial area. 1€l.)



The second exhibittiached to the Complaint is West Virginia Division of Corrections’
Policy Directive 312.02 concerning Leksthal Use of Force. Iq., Ex. B.)

On April 9, 2013,Defendants Ballard, Collins, Parry and Rubenstein filed the pending
motion to dismiss (ECF 17)and a Memorandum of Law in support thereof (ECF 18).
Defendants’ motion asserts thiaintiff's Complaint documents fail to state a claim upon which
relief can be granted, and should be dismissed pursuant to Rule 12(b)(6) ad¢he Relles of
Civil Procedure.

Il. LEGAL STANDARDS

In Bell Atlantic Corp v. Twomb)y650 U.S. 544, 570 (2007), the Supreme Court observed
that a case should be dismissed for failure to state a claim upon which reltef gaanted if,
viewing the welpleaded factual allegans in the complaint as true and in the light most
favorable to thelaintiff, the complaint does not contain “enough facts to state a claim to relief that
is plausible on its face.” While the complaint need not assert “detailathfadlegations,” it
must contain “more than labels and conclusions” or a “formulaic recitatidrec#lements of a
cause of action.”Id. at 555.

The Supreme Court elaborated on its holdingwomblyin Ashcroft v. Igbal556 U.S.

662 (2009)a civil rights case. The Cduwrote:
Two working principles underlie our decisionTiwombly First, the tenet

that a court must accept as true all of the allegations contained in a complaint is

inapplicable to legal conclusions. Threadbare recitals of the elementsio$e of

action, supported by mere conclusory statements, do not suffis@nibly 550

U.S.] at 555, 127 S. Ct. 1955 (Although for the purposes of a motion to dismiss we

must take all of the factual allegations in the complaint as true, we “are not bound to

accepts true a legal conclusion couched as a factual allegation” (internafigoota

marks omitted). Rule 8 . .. does not unlock the doors of discoveryPlaurdiff

armed with nothing more than conclusions. Second, only a complaint that states a

plausibleclaim for relief survives a motion to dismisdd., at 556.
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In keeping with these principles a court considering a motion to dismiss can
choose to begin by identifying pleadings that, because they are no more than
conclusions, are not entitled to the assumption of truth. While legal conclusions
can provide the framework of a complaint, they must be supported by factual
allegations. When there are wpleaded factual allegations, a court should
assume their veracity and then determine whether they plausibly give ase t
entitlement to relief.
556 U.S. at 678-679.
[ DISCUSSION
Defendants’ motion will be reviewed under Rule 12(b)(6) of the Federal Rules of Civil

Procedure and thEwombly/Igbalstandard. The Supervisory Defendants asshat Plaintiff's
allegations against them attempt to set forth a cause of action for “sopgthability” for the
alleged constitutional deprivations by other officers. Their Memorandum oflréver asserts:

In doing so, however, thelaintiff hasmerely recited the elements of a cause of

action, without including any factual support for his conclusions. Therefore the

allegations in the Complaint against these Defendants are not entitled to the

presumption of truth and are insufficient to state a claim upon which relief can be

granted pursuant to Rule 8 of thederal Rules of Civil Proceduras that Rule has

been interpreted iddbal] which is dispositive of this issue.
(ECF 18 at 3 TheCourtwill address the Supervisory Defendants’ specific arguments made i
their notion and supporting memorandum ddintiff’'s response thereto in turn.

A. Official Capacity Gaims

The Supervisory Defendants’ Memorandum of Law asserts Blaintiff has
impermissibly attempted to sue theBefendants in the official capacities, and that such

allegations must be disregarded for purposes of determining whethBfaihgff has stated a

claim upon which relief can be granted. Their memorandumvobtates in pertinent part:



In order to state a claim fatamages under 42 USC Section 1983, an
aggrieved party must officially allege that he was injured by “the deprivatiamyof
rights, privileges, or immunity secured by the constitution and laws” by adigers
acting under color of state lawSee USC Section 198@onell v. Department of
Social Servicegt36 US 658, 691 (1978)The Supreme Court indbal] began its
analysis by acknowledging that “government officials may not be held liable f
the unconstitutional conduct of their subordinates under a theory of respondeat
superior.” [gbal] Supra at 1948. Rather, “aPlaintiff must plead that each
government official Defendant, through the Official’s own individual actions has
violated the Constitutiorf”] Id.

(ECF 18 at 3.

The Supervisory Defendanfurther assert tha&laintiff has impermissibly attempted to
sue them for monetary damages in their official capacity because, neither a stigeoffiorals
acting in their official capacities, are “persons” under the civil rightstetatu(d. at 3-4.) In
Will v. Michigan Dept. of State Policd91 U.S. 58, 71 (1989), the Supreme Court stated:

Obviously, state officials literally are persons. But a suit againstt& sta

official in his or her official capacity is not a suit against the offibiglrather is a

suit against the official’s office. As such, it is no different from a gairest the

State itself. We see no reason to adopt a different rule in the present context,

particularly when such a rule would allow petitioner to circumvengoessional

intent by a mere pleading device.

We hold that neither a State nor its officials acting in their official capacities

are “persons” under 8 1983. The judgment of the Michigan Supreme Court is

affirmed.
[Citations omitted].

Based upon this holding, Defendants assert that “only the actions of the Supervisory
Defendants in their individual capacities can be considered for purposes of detgnwhether
Plaintiff has sufficiently stated a cause of actionld. &t 4).

Pursuant to the Eleventh Amendment to the United States Constitution, the power of the

federal judiciary does not extend to suits by a citizen of one state against amotbesuits by a



citizen against his or her own statélans v. Louisianal34 U.S. 1, 9 (1980). The dslenth
Amendment of the United States Constitution bars a suit in a federal courivate parties
seeking to impose a liability upon a State or State officials, which may be@aigdblic funds in
the state treasuryQuern v. Jordan440 U.S. 332, 337 (1979). Absent consent, federal suits
against a state by a citizen of that state or another state are prohibitedeyvdreh Amendment.
Kentucky v. Grahapd73 U.S. 159, 199 (198Fennhurst State Sc& Hosp. v. Halderman465
U.S. 89, 99100 (1984). The Eleventh Amendment, howepermitsa federal courto enjoin
state officials to conform their future conduct to federal law, which is distingiois from a
retroactive monetary award paid fraate funds. Id. at 337. Thus, althoudplaintiff may seek
injunctive relief fromDefendants in their official capacity, it is clear tbefendants are immune
from liability for monetary damages in that capacity under the Eleventh Amenhdmen
Consequentlythe CourtGRANT Sthe motion to dismiss to thextent thahe is seeking monetary
damages against the Defendants in their official capacities.

B. Individual Capacity Giims

The Supervisory Defendants’ assert thatRlaentiff's Complaint also fails to state a claim
upon which relief can be grantadainst them becauBéaintiff has not sufficiently alleged facts to
support a claim of supervisory liability concerning the alleged violatioRlaintiff's Eighth
Amendment right$. Plaintiff does not allege that any of the Supervisory Defendantspresent

at the timePlaintiff was pepper spray2or that they were in any way directly involved in this

2 Although Plaintiff tas alleged that the conduct of Defendants Blagg, Clifford and McCloud alstedidis
First Amendment rights with regard to their alleged retaliation for his fiih¢awsuits, a close reading of the
Complaint indicates that his supervisory liability allegations are limitedetd&ighth Amendment clams.

®  The allegations in the Complaint appear to stateDef¢ndants Ballard and Pamyalked through the pod after
the incident occurred.
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incident. RatherPlaintiffs Complaint alleges that the alleged failure of the Supervisory
Defendants to properly investigate, train, supervise @&ulptine their subordinate correctional
officers amounts to deliberate indifference that permitted the violatiBraoftiff's constitutional
rights. (d. at 45).

In Shaw v. StroudLl3 F.3d 791 M Cir. 1994), theourt held that supervisors may keble
for the actions of their subordinates where the supervisor, by his own conduct,livasty
indifferent to, or tacitly authorized or approved prior constitutional violations.h Saiaility is
not based onespondeat superipbut rather upond recognitiorthat supervisory indifference or
tacit authorization of subordinates’ misconduct may be a causative factee sonstitutional
injuries they inflict on those committed to their care.” 13 F.3d at @98tihgSlakan v. Porter
737 F.2d 3644" Cir. 1984)). InShaw the Fourth Circuit discussed the following elements
necessary to establish a supervisor’s liability under 42 U.S.C. § 1983:

1) The supervisor had actual or constructive knowledge that his
subordinate was engaged in conduct tlpatsed “a pervasive and
unreasonable risk” of aostitutional injury to citizens like the
Plaintiff;

2) The supervisor’s response to that knowledge was so inadequate as to show
“deliberate indifference to or tacit authorization of the alleged offensive
practices,” and

3) There was an “affirmative causal link” between the supervisor’s
inaction and the particular constitutional injuries suffered by the
Plaintiff.

13 F.3d at 799. (ECF 18 at®. In Farmer v. Brennan511 U.S. 825 (1994however, the
Supreme Court clarified that a prison official’s actual subjective awarenesgxéessive risk of
harm or safety was required to hold the official liable under the Eighth Amendntakrdat 837—

38. Thus, a prison official cannot be held liable foe failure to alleviate a risk that he should

10



have perceived, but did not in fact perceiviel. at 838. [d.)

In discussing th&Shawrequirements,he Supervisory Defendants assert thatlantiff
cannot satisfy the actual knowledge element by pairtth a singléncident or isolated incidence.
(ECF 18 at 6.) They further note that glaintiff may showdeliberate indifference or tacit
authorization by demonstrating a supervisor's continued inaction ifateeof documented
widespread abuses(ld. at 5.) However, thePlaintiff must be able to show “that there was an
affirmative causal link between the supervisor’s inaction and the partiCatestitutional injuries
suffered by thélaintiff.” Id. (Id. at 67).

The Supervisory Defendarftgther contend

All the Plaintiff's allegations against these Defendants contained in the Complaint
are entirely conclusory and form like recitals of the legal elements of the @laim
supervisory liability, without one single supporting fact that can leacCiist to
conclude thélaintiff’'s claims for Supervisory liability are plausible, as opposed to
merely “possible.” lgbal] requires that th@laintiff demonstrate to some degree,
the supporting factual basis upon which the claim for Supervisory liaisiligsed.

The allegations in the Complaint do not meet this standard and, therefore, it is
proper for this Court to dismiss these Defendants from the alapt®oned matter.

(Id. at -8.)
Finally, the Supervisory Defendants assert that they are drittlgualified immunity on
Plaintiff's claims. As noted in thegupporting nemorandum ofdw:

Qualified immunity is designed to protect public officials from the threat of
litigation resulting from decisions made in the course of their employm8&ae
Clark v. Dunn 195 W. Va. 272, 465 S.E.2d 374 (1995). In order to sustain a
viable claim against a State agency or its employees or officials acting within the
scope of their authority sufficient to overcome this immunity, it must be establishe
that the gency employee or official knowingly violated a clearly established law,
or acted maliciously, fraudulently, or oppressivelifarkulo v. W. Va. Bd of
Probation 199 W. Va. 161, 483 S.E.2d 507 (1996). In other words, the State, its
agencies, officials, @hemployees are immune for acts or omissions arising out of
the exercise of discretion in carrying out their duties, so long as they do nat violat
any known law or act with malice or bad faithd. Syl. Pt. 8

11



(ECF 18 at 89) AlthoughDefendants haveited West Virginia case law, the federal authority
on qualified immunity generally applies the same principles, establishing tijavéfnment
officials performing discretionary functions are entitled to qualified immundsnftiability for
civil damage to the extent that ‘their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have know#ilson v. Laynel41
F.3d 111, 114 (ACir. 1998). Th& memorandum ofaw reiterates:
The onlyallegations or inactions which allegedly for [sic; form] the basis of
liability against these Defendant[s] are their failure to properly investigain,
supervise, and discipline other officers. All BRintiff's claims against these
Defendants assed in his Complaint, therefore, allege deficiencies in the
management of subordinates, which is a discretionary function, and which falls
under the protection and [sic; of] qualified immunity.
While the Plaintiff has alleged willful, wanton, intentional, malicious,
callous and reckless conduct on the part of these Defendants in an apparent attempt
to defeat qualified immunity, such conclusitory [sic; conclusory] allegaticmaot
entitle[d] to consideration under the reasoning and analysisqb&l], absent
supporting facts which would make such allegations plausible. As previously
noted herein, thePlaintiff has only alleged conclusitory [sic; conclusory]
statements reciting the elements of a cause of action. Therefore, it is oper f
this Court to dismiss the Defendants from the alramioned matter.
(ECF 18 at 8-9.)

On October 1, 201Rlaintiff filed a Response to the Supervisory Defendants’ Motion to
Dismiss. (ECF 30 After repeating the allegations he made against the Supervistanydaats
in his ComplaintPlaintiff agrees that his claims againsefendants in their official capacities
cannot proceed, at least to the extent that he is seeking monetary damdges. 4,( 7#8.)
Plaintiff, howevernotes that the law permits himgeek injunctive relief from thed@efendants
in their official capacity; thusPlaintiff claims that thes®efendants are not entitled to complete

dismissal. Id. at 4, 7-8) TheCourt will addres#laintiff's claims for injunctive relieinfra.
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Concening Defendants’ assertion that they are thdi to qualified immunityPlaintiff's
Response states:

Plaintiff avers at this stage of the proceedings, based upon the facts alleged in the

Complaint taken in light most favorable to the Plaintifie defendants[’] conduct,

under the circumstances, did violate clearly established constitutional rights of

which a reasonable person would have known. ThusRldietiff avers that the

allegations in the Plaintiff's Complaint states enough facts to state atolaatef

that is plausible on its face against defendants Ballard, Rubenstein, Parry and

Collins, and that the facts presently before the court are insufficient tossthiak

these defendants are entitled to qualified immunity.

(Id. at 13)

Plaintiff’s claims againsDefendants Blagg, Clifforcdand McCloud arise under the Eighth
and First Amendments. Fir®]aintiff claims that the use of pepper spray against him under the
circumstances was an excessive use of force that violated his Eighth Aem¢midyint to be free of
cruel and unusual punishment. Secdnlintiff alleges thaDefendants Blagg, Cliffordand
McCloud violated his First Amendment rights because they were allegedintietaagainst
Plaintiff for his having filed two lawsuits-one concerning prior conduct Befendant McCloud
and other staff and the other concerning various conditions of confinement at M@QGe
instant caseRlaintiff has alleged that, immediately aftélaintiff was pepper sprayed, McCloud
told him, “Now you can file another lawsuit.” (ECF 2 at 6, 1 18.)

The Complaint, however, does not allege any specific facts concexctimg) conducby
each Supervisory Defendant. As note@&vans v. Chalmers

To begin with, the Supreme Court explaineddgbal that “a supervisor's mere

knowledge” that his subordinates are engaged in unconstitutional conduct is

insufficient to give rise to liability; instead a supervisor can only be hddteIlfar

“his or her own misconduct.” [556 U.S. at 677.]

703 F.3d 636, 661 (4" Cir. 2013). Thus, to hold the Supervisory Defendants li&ntiff
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must allege facts that allow th@ourt to draw a reasonable inference that the Supervisory
Defendants’ own conduct permitted the constitutional violation to octgfval, 556 U.S. at 677.
ThePlaintiff's allegations irparagraph 23 concerning thesef@nhdants state that they:

Has [sic] or had actual knowledge of the pervasive, longstanding and well
documented violations of constitutional rights, excessive force and retakation

they failed to adequately and propemhyestigate [sic], take corrective action
against, supervise or discipline their employees or subordinates who engaged in
such alleged conduct and, thus, tacitly authorized Rleentiff's and other
inmates[’] aleged constitutional violations and/or injuries and failed to protect
the Plaintiff and other inmates from such constitutional violations and injands

failed to protect the Plaintiff and other inmates from such constitutional violations
and injuries. Also the individuals created policies or customs allowing,
encouraging and/or tacitly authorized the constitutional violations or injuries

ECF 2 at 7.) This allegation mothing more than a vague, conclusory statement of the elements
of a supervisory i&bility claim.  While Plaintiff has attempted to specify allegedly
unconstitutional conduct that the “superior or supervisors” at MOCC have allowed to oCéur (E
2 at 7, 1 24), even his list of such conduct is insufficient to allow the court to dessoaable
inference of specific misconduct by these particular Supervisory Defendants.
Likewise, paragraph 35 of his Complaint states:
By having knowledge of the pervasive, longstanding and well documented
violations of constitutional rights or injuries,@ssive force and retaliation against
the Petitioner and other inmates and failing to take corrective action against the
misconduct, encouraging the misconduct, allowing the misconduct to continue,
failing to protect against the misconduct, failing to adegly and properly
supervise or discipline subordinates or creating the policies or customsdhat all
the misconduct, and thus tacitly authorized Biaintiff's and other inmat¢$
constitutional violations and injuries, Defendants . . . Collins, Parry, Ballard and
Rubenstein is [sic; are] also violati®jaintiff Harper’'s rights under the Eighth

Amendment to the United States Constitution and cauliaqtiff Harper pain,
suffering and/or emotional distress

(ECF 2 at 1312.) These allegations do not allege specific facts concerning the conduct of each of
theseDefendants upon which tl@ourt can draw a reasonable inference that they in fact violated
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thePlaintiff’'s constitutional rights. Accordingly, pursuant to the holdingsTmomblyandigbal,
Plaintiff has notshown a claim for relief against &endants Ballard, Collins, Parry and
Rubenstein that is plausible on its face.

C. ThePlaintiff’'s Claim for InjunctiveRelief.

In paragraph 36 of his Complair®]aintiff alleges that he “has no plaiagdequate or
complete remedy at law to redress the wrongs described herein.” @&QR,2 3§ He further
claims that he will be irreparably injured unless @oairt grants him declaratory and prospective
injunctive relief. (d.) Also, in paragraphs 38 and Fdaintiff requests “any and all prospective
relief the court deems appropriate and necessary” and a “preliminary angnpatnmjunction
order defendants Ballard Rubenstein, Parry and Collins to: (A) any and alkamgcesnd
appropriate reliehe court deems necessary and appropriatéd” a{ 13, 1 38 and 39.)

These requests for injunctive relief are also vague and conclusory. In ordeeie
injunctive relief,Plaintiff must show real and immediate threat of injlrgs Angeles v. Ly
461 U.S. 95, 10D6 (1983), and in prison conditions cases, prospective relief may extend no
further than that necessary to correct the violation of the federal right theeba infringed. 18
U.S.C. § 3626(a)(1)(A).

Moreover, greliminary injuntion is an extraordinary remedy never awarded as of right.
In each case, the Court must balance the competing claims of injury and cdmsidéec¢t of
granting or withholding the requested relief, paying particular regard fouthiee consequences.
Wenberger v. RomerdBarcelg 456 U.S. 305 (1982).“A plaintiff seeking a preliminary
injunction must establish [1] that he is likely to succeed on the merits, [2]etiatikely to suffer

irreparable harm in the absence of preliminary relief, [3] thatbddance of equities tips in his

15



favor, and [4] that an injunction is in the public interesWinter v. Natural Res. Def. Council,
Inc., 555 U.S. 7, 20 (2008) (citingunaf v. Geren553 U.S. 674, 6890 (2008)). The plaintiff
must demonstrate a likebod of irreparable harm without a preliminary injunction; a mere
possibility of harm will not suffice. Id. at 21. And “[i]n exercising their sound discretion, courts
of equity should pay particular regard for the public consequences in employingrfuedrary
remedy of injunction.RomereBarcelq 456 U.S. at 312.

Regarding likelihood of success, prior law in the Fourth Circuit was that there is a
“flexible interplay’ among all the factors considered for all four [factors] are intertwined and
each affects in degree all the otherdBlackwelder Furniture Co. of Statesville v. Seilig Mfg.,Co.
550 F.2d 189, 196 (4th Cir.1977) (citations omittedccordingly, plaintiffs were not strictly
required to demonstrate likelihood of success on thasneather, “it [was] enough that grave or
serious questions on the merits are presented.’But in the wake of the Supreme Court decision
in Winter v. NRDCtheBlackweldetalancing approach “may no longer be applied in granting or
denying preliminarynjunctions in the Fourth Circuit.”"Real Truth About Obama, Inc. v. FEC
575 F.3d 342, 347 (4th Cir.2009) ( RTAO Vacated on other grounds59 U.S. 10892010) and
adhered to in part sub nom. Real Truth About Obama, Inc. v, BECF.3d 355 (4th €R2010)
(RTAO II).*

Instead, the Fourth Circuit has held that a party seeking the preliminangtion must
demonstrate by “a clear showing that it is likely to succeed at trial on the nRTi&O | 575 F.3d

at 351. The Fourth Circuit has not expressly required that a movant prove success ontthis me

*  Although the original decision iReal Truthwas vacated by the Supreme Court for further consideration in light

of the decision irCitizens United v. Federal Election Commissi®s8 U.S. 31q2010), the Fourth Circuit reissued
its opinion on Parts | and Il of its earlier opinianthe case See575 F.3d at 345347.
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“‘more likely than not” in order to meet the requirement of a clear showing, but the new
requirement “is far stricter than tiBtackwelderequirement that the plaintiff demonstrate only a
grave orserious question for litigation.” I1d. at 345-46.

BecausePlaintiff's Complaint fails to state a plausible claim agadstendants Ballard,
Collins, Parry and Rubenstein, and because Rlantiff has made no specific request for
injunctive relief, or shown that he is likely to suffer immediate and irreparalhe, Defendants
Ballard, Collins, Parry and Rubenstein may rewhain in this civil action. Without a claim for
injunctive relief, these officials may be fully dismisseda&$endants in this case

IV.  CONCLUSION

For the reasons stated herein, the CARANT S Defendants’ motion to dismig&CF
17],DISMISSESWITH PREJUDICE Defendants David Ballard, Jason Collins, Paul Parry, and
Jim Rubenstein from this actioand DIRECTS that this matter beeferred to United States
Magistrate Judge Dwane L. Tinsley fure continuation of the proceedings concerning the
remaining Defendants in this case.

IT1SSO ORDERED.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record and any

unrepresented party.
ENTER: March18, 2014

. /]
“ /j;(/J_,_
2 SO

THOMAS E. JQHNSTON
UNITED STATES DISTRICT JUDGE
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