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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

FLOYD J. WHITE, et al.,

Plaintiffs,
V. CIVIL ACTION NO. 2:13cv-30533
S/TPR. R.A. MARSH, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending are the motion to amend the Complaint of plaintiffs, Floyd J. White andalbebo
L. White (collectively “Plaintiffs”) and the motion to dismiss filed by defendatsoper R.A.

Marsh(“Trooper Marsh”} and the West Virginia State Polfcollecively “Defendants”§. For

! Plaintiffs’ Complaint asserts claims against Trooper Marsh in hiwichéhl and official capacity. (ECF 1.)
Plaintiffs’ Amended Complaint, submitted in response to Defendamiton to dismiss, appears to concede that
their section 1983 claims against Trooper Marsh in his official capacity raperiissible. $ee ECF 9
(acknowledging that section 1983 causkaction against State of West Virginia are barre@egWill v. Michigan
Dep't of State Police491 U.S. 58, 71 (1989) (“[A] suit against a state official in his or heciafftapacity is not a
suit against the official but rather is a suit against the officialiseffAs such, it is no different from a suit against
the State itself.”).

2 Plaintiffs’ Complaint and Amended Complaint refer to the West Virginia Seatice as both “an agency of the
State of West Virginia” (ECF 1 at 1; ECF19at 1) and “a political subdivision of the State of West Virginia” (ECF

1 at 2; ECF 4l at 2). Plaintiff make no argument in their response brief, however, regarding the dftthe State
Police. In light of Plaintiffs’ concession that their section 1983rdaagainst the state are barred, however, and in
further light of the disposition of Defendantsiotion to dismiss, the Court has no occasion to address the issue
further. See Krein v. W. Virginia State Poljc&11-CV-00962, 2012 WL 2470015, at *1, 6 (S.D. W. Va. June 27,
2012) (explaining that “[tlhe West Virginia State Police . . . is an agehthe State of West Virginia” and that
“state agencies, or state officials sued in their official capacities cannot biosdaghages under section 1983").

% In their Amended Complaint, Plaintiffs assert section 1983 claimismistgTrooper Marsh in his individual capacity
and assert a state constitutional tort count against both Defendants 9-(EICIH consideration of this fact as well
as the fact that the motion to dismiss is brought by both defendantSailrt refers herein to the defendants
collectively.
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the reasons that follow, Plaintiffsnotion to amend the ComplaifECF 9] is GRANTED and
Defendantsmotion to dismis$ECF 6] is GRANTED.
l. BACKGROUND

This case arises from a search of Plairtiffsoperty conducted as part of a larger
investigationinto the theft of motor vehicleés.As relevant here, Plaintiff Floyd White brother,
Marvin White, was being investigated in association wéhain motoivehicle thefs and other
incidents In thefall of 2011 TrooperMarsh obtainecind execute@ search warrant (“Search
Warrant #1) for Marvin Whités residence.

Later that yearpn December 1, 201TrooperMarsh applied for and obtainedsearch
warrant for Plaintiffs property as part of this imstigation(*Search Warran#2”). (ECF 61.)
The warrant asserted that Marvin White had committed an offense of receiviagsterting a
stolen vehicle, and that such stolen property and other evidence would be lota¢edexttified
property. Thewarrant application included an attachment describing the locatitwe @iroperty
to be searchednd how to get to the property. Also included weve aerial photographs of the
property. The description did not contain any information regarding who owned the yropert

Trooper Marshs accompanyingaffidavit detailed the history of theavestigation of
Marvin White, including the October search of Marvin Wisteesidence.The affidavitfurther
providedthat Trooper Marsh had learned of Plaintiff FloWdhite's association with Marvin
White and his reported involvement in the stolen vehicle scheme. The afatavitlescribed

information obtained concerninghe propertyon which certain stolen vehicles were keypid

* In the memorandum accompanying their motion to dismiss, Defendavespiinstakingly detailed the scope of
the investigation that led to the disputed warrants. As Defentiagedy acknowledge (ECF 7 at 2 n.3), however,
most of these factg@ not dispositive for purposes of the instant motion. In light of thgodisoninfra contained

in Part Il and Part LB, the facts recited herein are drawn from Plaintiffs’ Amended Compdaid those exhibits
attached to the Defendants’ motion to dismiss that are incorporatedabyifel Amended Complaint. For
purposes of considering the motion to dismiss, Plaintiff's-pielhded factual allegations are accepted as true.
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Trooper Marshs efforts to locatehat property, including 8yover of Floyd Whités property
that identified certain vehlies that may have been stolen.

On December 52011, the police executed Searclavént#2 and seized several items,
including vehicles. The search was not completgge to weather conditions. (ECF 6-2 at 12.)

On December 14, 201TrooperMarsh applied for an additional search warrant (“Search
Warrant#3”) for Plaintiffs’ property to continue the searcommencecarlier that month(ECF
6-2 at 1.) The warrant again identified Marvin White as having committed certain veheie
crimes. (ECF & at 2.) The property descriptiam this warrant applicatiomwas substantially
similar to thatfor Search Warrant #2, but provided some additional identifying information and
GPS coordinatetor the property. (ECF 62 at 5.) Trooper Marsh affidavit further identified
the prior search as having been executed at Plaing$sdence andxplained that investigators
sought to continue the prior seatobcaise ithad not been completed dueitclementweather
conditions. (ECF 62 at 11.)

Nearly a year and a half latem dlay 14, 2013a Fayette County grand jury indicted
Plaintiffs on various state charges relating to stolen profertifCF 62 at15-20.) Plaintiffs
were arrested and detain@eICF 91 at 4), and at some point during these criminal proceedings
moved to suppress the evidence obtained during the execution of Search &\&2iamd #3
(ECF6-2 at 23, 49.)

On July 2, 2013, the Circuit Court of Fayette Coumtgnted Plaintiffs motion holding

that search warrants that domlescribe the property of the person named on the face of the

® Plaintiffs allege that five vehicles owned by the Plaintiffs were seipeitig the December 5, 2011, execution of
Search Warrant #2 and that these vehicles were subsequently destroyedsamaat Hre West Virginia State Police
Rainelle Detachment. (ECFat 4.) Because the Court finds that Plaintiffs have failed to plead titwtorsal
violation, the Court need not address the parties’ apparent dispute mggdelicause of this arson nor evaluate the
degree to which Plaintiffs may legitimately seek recovery for any sugiegy damage.

® Plaintiff Floyd White was dditionally indicted on a firearm offense. (ECR @it 18.)
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warrant are flawed. (ECF3 at 46, 49.) That same day, following this ruling, the state court
dismissed the indictmentgpon motion by the Statd West Virginia (ECF 91 at 4.)
On November 27, 2013, Plaintiffs filedigtcivil action.
Il. MOTION TO AMEND

Plaintiffs seek leave to amend their Complaint to drop certain counts and make other
corrections.

Federal Rule of Civil Procedure 15(a)®) states, in pertinent part, that “[a] party may
amend its pleading once as a matter of course within . . . 21 days after servicepainaives
pleading or 21 days after service of a motion under Rule 1@&)or (f),whichever is earlier.”

If a party seeks to amend its pleadings in all other cases, it may only dotsdH&iopposing
party s written consent or the colgtleave. The court should freely give leave when justice so
requires.” Fed. R. Civ. P. 15(a)(2). Rule 15(a) grants the district court broadtidmscre
concerning motions to amend pleadings, and leave should be granted absent somsuelason “
as undue delay, bad faith, or dilatory motive on the part of the movant, repeatedtéadure
deficiencies by amendments previously allowed, undue prejudice to the oppos$ing. pgor]
futility of amendment.” Foman v. Davis371 U.S. 178, 182 (1962%ee also Ward Elec. Serv. v.
First Commercial Bank819 F.2d 496, 497 (4th Cir.198Gjadhill v. Gen. Motors Corp.743

F.2d 1049, 1052 (4th Cir. 1984).

Here, Plaintiffs Motion to Amend was filed on March 14, 2014, which is within 21 days
of the Defendantsfiling of their motion to dismisoon February 28, 2014.t is, therefore,
properly submitted pursuant to Fed. R. Civ. P. 15(a)(1)(B).

Moreover,even were that not so, permitting amendment would be proper here because

the AmendedComplaintdrops causes of action that Plaintiff concedes are barred by existing



case law and makes a numbeiiroportant clerical correction® clean up what Plaintiffs have
acknowledged was a “sloppyriitial pleading (ECF 8 at 8). Moreover, the Amended Complaint
does not alter the facts or raise new claims. Fin&lfendants have not objected. To the
contray, they have addressed the Amended Complaint in their tefphaintiffs regonse to the
motion to dismiss.

For all these reasons, and pursuant to Fed. R. Civ. P. 15(a)(1)(B), theGRAINTS
Plaintiffs motion for leave to file an Amended ComplalBCF 9] The Court will proceed to
consider Defendaritsnotion to dismiss as it relates to those claims that remain in the Amended
Complaint.

1. MOTION TO DISMISS

PlaintiffSs Amended Complaint states two counts under section 1983 andcstatee
constitutional tort count.(ECF 91.) All of thesecounts,however, are based on Plaintiffs
assertionthat the search warrants executed on Plaihtgfeperty were invalid because they
were obtained through Trooper Marshknowing use of misleadingr omitted information
resulting in an illegal search and seizu(ECF 8 at 4-5.) Plaintiffs theory ofhowsuch #ieged
intentionalmisstatement oomissionconstitutesa violation of Plaintiffs constitutional rights is
not entirely cleg but the Cairt endeavors below t@addresswhat appearto be Plaintiffs
arguments

A. Legal Standard

Under Federal Rule of Civil Procedure 8(a)(2), a complaint must contain “a siubrt a
plain statement of the claim showing that the pleader is entitled to relief.” Allegatiuss be
simple, concise, and direct” and “[n]o technical form is required.” Fed. R. Civ. P. 8(d)\(1)

motion to dismissinderFed. R. Civ. P. 12(b)(6psts the legal sufficiency of a civil complaint.



See Edwards v. City of Goldsbord 78 F.3d 231, 243 (4th Cir. 1999). “[I]t does not resolve
contests surrounding the facts, the merits of a claim, or the applicabilityefehses.”
Republican Party of N. C. v. Marti®80 F.2d 943, 952 (4th Cir. 1992) (citing ®AWright &

A. Miller, Federal Practice and Procedu&1356 (1990)).

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as truéto state a claim to relief that is plausible on its fdcAshcroft v. Igbal 556
U.S. 662, 678 (2009) (quotingell Atlantic Corp. v. Twombj\650 U.S. 544, 570 (2007)). A
court decides whether this standard is met by separating the legal conclusmortad factual
allegations, assuming the truth of only the factual allegations, and then detgriwimether
those allegations allow the court to readdy infer that “the defendant is liable for the
misconduct alleged.”ld. A motion to dismiss will be granted if, “after accepting all well
pleaded allegations in the plaintgf complaint as true and drawing all reasonable factual
inferences from thos@acts in the plaintiffs favor, it appears certain that the plaintiff cannot
prove any set of facts in support of his claim entitling him to religtivards 178 F.3d at 244.

B. Consideration of Extelad Evidencen a Motion to Dismiss

Defendants have atthed to their motion to dismiss the three search warrants, a property
receipt related to Search Warrant #2,copy of the indictmenagainst Plaintiffs, and the
transcript of the statcourt suppression hearing and ruling. Defendants contend that these
documents were incorporated by reference in Plaih@tsmplaint but that Plaintiffs failed to
attach such documents to the Complaint.

Generally, onsideration of evidencextrinsic to the complaintonverts a motion to
dismiss into a motion for summanydgment. Fed. R. Civ. P. 12(d). However, in reviewing the

sufficiency of a complaint, a court ot limited to the four corners of that document. A court



may also considefdocuments incorporated into the complaint by refererare matters of
which a ourt may take judicial noticé Tellabs, Inc. v. Makor Issues Rights, Ltd, 551 U.S.
308, 322 (2007jciting 5B C. Wright & A. Miller, Federal Practice and Procedu& 1357 (3d
ed. 2004 and Sup@007)).Several circuits, including the Fourthaverecognized that a court
may in additionconsider documents attached to a motion to dismiesnthey are “integral to
and explicitly relied on in the complaint and. the plaintiffs do not challenge [their]
authenticity.” Am. Chiropractic Asa v. Trigon Healthcare, In¢.367 F.3d 212, 234 (4th Cir.
2004) (quotingPhillips v. LCI Intl Inc., 190 F.3d 609, 618 (4th Cir. 1999)AccordBroder v.
CablevisionSys Corp, 418 F.3d 187, 196 (2d Cir. 200®arrino v. FHP, Inc, 146 F.3d 699,
705—-06(9th Cir.1998; In re Burlington Coat Factory Securities Litjd.14 F.3d 1410, 1426 (3d
Cir. 1997) This “prevent[s] parties from surviving a motion to dismiss by artful pleadity or
failing to attach relevant documents188 LLC v. Trinity Indus.Inc., 300 F.3d 730, 735 (7th
Cir. 2002) (citingBeddall v. State St. Bank & Trust Cd37 F.3d 12, 17 (1st Cir. 1998)).

Plaintiffs Amended Complaintexplicitly references the three search warrants and
Plaintiffs state indictment. (ECF 91 at 2-3.) It also makes allegations regarding property
removed fromPlaintiffs property during the execution of Search Warrant #2 and references the
state coutt order of dismissawhich was based upothe motion of the Statef West Virginia
following a supprssion hearing.

Plaintiffs do not object to consideration of any of &éxhibits proffered by Defendants,
nor do they contest the autheitiycof the exhibits. Indeed, to the contrary, their response brief
specificallycites Search Warrant #2, Search Watré3, and the suppression hearing transcript

in Defendants’ exhibits(ECF 8 at 2 & nn. 1-2, 5.)



Accordingly, the Court finds that the documents attached to the motion to dismiss are
integral to and explicitly relied on ithe Amended Complaint and that Plaintiff does not
challenge the dhenticity of those documents. The Court will, therefore, consideset exhibits
without converting Defendants’ motion into one for summary judgrhent.

C. Discussion

Plaintiffs seek relief pursuant to 42 U.S.C. § 194BEF 91 at 5-6), which states in
pertinent part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any
citizen of the UnitedStates or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to the party
injured . . ..

To prevail, Plaintiffs must show that the official chargadted personally in the
deprivation of the Plaintiffsrights. Evans v. Martin2:12CV-03838, 2014 WL 2591281, at *4
(S.D.W. Va. June 10, 2014)Here, Plaintiffs allege that Trooper Marslolated ther Fourth
Amendment rightsvhen he obtained and executed Search Warrants #2 and #3.

The Fourth Amendment requires that warrants) be issued by a neutral and detached
magistrate, (2) contain a particularized description of the place to bénegand persons or
things to be seized, and (3) be based on probable cause, supported by oath apaffitnaed
States v. Hazelwoopd12 F. Appx 617, 618 (4th Cir. 2011(unpublished)citing United States
v. Clyburn 24 F.3d 613, 617 (4th Cir. 1994)

“The test for determining the adequacy of the description of the location to bbexka

whether the description is sufficient ‘tmable the executing officer to locate and identify the

" For purposes of the disposition of the motion to dismiss, however, the @senves that only Search Warrant #2,
Search Warrant #3, and, to some extent, the suppression hearing ttaascopsignificance.
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premises with reasonable effort, and whether there is any reasonable prolfadtligyother
premise might be mistakenly searchedUnited States v. Lor&olang 330 F.3d 1288, 1293
(10th Cir. 2003)citation omitted).

“ Probable cause exists when there is a fair probability that . . . evidence oeandlii
be found in a particular placé. Evans v. Chalmers03 F.3d 636, 65(4th Cir. 2012)(quoting
United States v. Grubb%47 U.S. 90, 9%2006), cert. denied134S. Ct. 98 (U.S. 2013nnd
cert. denied134 S. Ct. 617 (U.S. 201)3)see alsaHazelwood 412 F. Appx at 618 (4th Cir.
2011) (“The crucial element determining probable causevigther it is reasonable to believe
that the itemdgo be seized will be found in the place to be searthdditing United States v.
Lalor, 996 F.2d 1578, 1582 (4th Cir. 1993)).

Here, Search Warramt#2 and #3 wereissued 6r a place—Plaintiffs property—in
conjunction with an ongoing investigation of Marvin Whitélha property was identified
through both a textual description and photographs. The affidavit in sup@etafh Warrant
#2 further described the property and Trooper Marséfforts to identify the propertgnd
providedinformationdemastrating that therevas a fai probability that evidence of the stolen
vehiclecrimealleged against Marvin Whiteould be found on the property describeBCFE 61
at 5, 16—19.) The affidavit in support of Search Warrant i@ntified the property inwen
greater detail, and, in fact, noted that the property was Plaintélsdenceand clearly
demonstrated probable caud&CF 62 at 11.) Cf. United States v. Paleg&56 F.3d 709, 713
(8th Cir. 2009)(“[I] t is sufficient that the description of the premises in the warrant is such that

the officer can, with reasonable effort, ascertain and identify the mieeded, and avoid



mistakenly searching the wrong premi8es.That is all that was required saisfy the Fourth
Amendment See, e.gHazelwood412 F. Appx at618.

To the extent that Plaintiffs argue that the ownership of the property torch seaded
to beexplicitly disclosedn the warrant or affidavjtthey cite no pertinent authority support of
that contentiomor has any such authority been identified. Indeed, the authority appears to be to
the contrary.See, e.gMartin v. Indiana State Polic&37 F. Supp. 2d 974, 981 (S.D. Ind. 2008)
(“The Fourth Amendment does not require that a search warrant name the owesdeotof
the property to be searched.tf, Hazelwood 412 F. Appx at 618-19 (4th Cir. 2011)finding
unpersuasive defendasitcontention thatthat the officers failure to determine the identity of
the owners or residents of tfeearchedhome defeats a finding of probable cause, as there was
ample evidence before the magistrate from which she could find a substéeatinbdd that
contraband would be found in [defendaihtesidencd.

To the extent that Plaintiffs argue that there was something unconstitutional abdout th
subsequent prosecutitmased on evidence obtained during the execution of Search Warrants #2
and #3 despitetheir not being named as fecs in those warrants, &y cite no pertinent
authority in support of such contention anditla@gument is without merit.See, e.g.United
States v. Ellison632 F.3d 347, 350 (6th Cir. 201(hoting that precedent does not require “the
name or alescription of a person .. to establish probable cause for a search wajrésitation
omitted); see alsoZurcher v. Stanford Daily436 U.S. 547, 5556 (1978) (citations omitted)
(“Search warrants are not directed at persons; they authorize the segotdcefs] and the
seizure of‘things; and as a constitutional matter they need not even name the person from

whom the things will be seized. . The critical element in a reasdni@ search is not that the

8 To the extent that the state court held that a search warrant is flawed if itala#ssaribe the property of the
person named on the face of the warrant (E@Fab49), this Court does not agree with that conclusion.
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owner of the property is suspected of crime but that there is reasonable chekevethat the
specific ‘things’ to be searched for and seized are located on the property to which entry is
sought?).

To the extent that Plaintiffargue thatTrooper Marsh obtained thegarrans to search
Plaintiffs property for the purpose of obtainingvidenceagainst Plaintiffsand onlynamed
Marvin White as a suspect in the stolen vehicle criorethe warrant applicatiolm misleadthe
state judg€ECF 8 at 89), that argumenalso fails

As noted above, Plaintiffs were not required to be named on the warrantthe
affidavit—either as gspects or as property ownerand the warrant anaffidavit clearly
demonstrated probable cause that at least evidence of Marvin White's allegea-thetficl
crimes would be present on the identified property. That is, the warrants sahsfiedurth
Amendment.

Moreover, Plaintiffs have cited no penent authority in support of such a theory and
Plaintiffs Amended Complaint does not allegpgfficientfacts in support of such a theoryhis
IS SO even accepting as true Plaintiffs’ assertion regarding Troopesh®lantent—i.e., that
Trooper Marsh “new [sic] that his entry upon, and seizure of plaintiffs [sic] propadybased
upon the falsity contained in the affidavit . . . which misrepresented the groandsiray
pertinent to Marvin White.”

Plaintiffs’ reference tdl'rooper Marshs intentionalmisstatements asmissionfrom the
warrant and application suggests thate Plaintiffs may beasserting aviolation of Franks v.
Delaware 438 U.S. 154 (1978).SeeEvans 703 F.3dat 652 (reviewing claims pursuant to

Frankswhere Plaintiffs section 1983 claims involved allegations that thatpolice made false

11



statements or omissions material to the issuance of the search wasemtgdMiller v. Prince
George’s Cnty.475 F.3d 621, 627 (4th Cir. 2007) (extendirgnksto § 1983 claims).
As the Fourth Circuit has explained:

Franksprovides a tweprong test. First, plaintiffs must allege that
defendants “knowingly and intentionally or with a reckless
disregard for the truth” either made false statements in their
affidavits or omitted facts from those affidavits, thus rendering the
affidavits misleading. Second, plaintiffs must demonstrate that
those “false statements or omissions [amglaterial, that is,

‘necessary t8 a neutral and disinterested magistrate
authorization of the search.

Evans 703 F.3cat 650 (citations omitted)

“A Franksviolation exists based ammitted facts if . . the affidavit, if supplemented by
the omitted information would not have been sufficient to support a finding of probable cause.”
Hawkins v. Gage Cnty., Neld3-3107, F.3d __ , 2014 WL 3582886 at *7 (8th Cir. July 22,
2014) (internal quotation marks and citations omittesge alsoEvans 703 F.3dat 651 (“To
determine materiality, we excise tbh#ending inaccuracies and then determine whether or not
the corrected warrant affidavit would provide adequate grounds for the Sedneternal
guotation marks and citation omitted).

Here, Plaintiffs may beallegingthat the search warrants wetieectedat thembut that
TrooperMarshknowingly and intentionally omittethis fact and thaPlaintiffs were theowness
of the property to be searched. Even assuming without decidinBlthatiffs allegesufficient
facts that this information was purposely omitted by Trooper Martat does not answethe
guestion ofwhether Plaintif§ havesufficiently pleaded d&ranksviolation. For that to be the
casetheomission must have been material.

With respect to materialitghe “corrected” affidavitvould have explicitly statethe fact

that the property to be searched was owned by Plaintiffs and that it was nat loyviMarvin
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White. This fact however,does nothing to defeat probable cause in consideration of the
affidavit's particularizeddescription of the place to be searchmad the significant detail
provided in the affidavit that supports the conclusion that there was a fair probabitity tha
evidence of a crime would beund on the property describedSimilarly, the rescission of
Marvin White’s name from the warrant would also not impact the constitutionality efah@ant
for the reasons stated above.

Accordingly, for each of these reasptiee Court concludes thBtaintiffs have not pled
Fourth Amendment violation and that the Amended Complaint therilitsdo state a claims
a matter of law and must be dismisSed.

IV.  CONCLUSION

For these reasons, Plaintiffisiotion to amend the Complaint [ECF 9]GRANTED,
Defendantsmotion to dismiss [ECF 6] is alSeRANTED, and Plaintiffs Amended Complaint
[ECF 9] isDISMISSED WITH PREJUDICE. The CourDIRECTS the Clerk to remove this
case from the Coug docket.

IT1SSO ORDERED.

The CourtDIRECTS the Clerk to send a copy of this Order to counsel of record.

° To the extent that Plaintiffs’ Amended Complaint also alleges agaéfenBants a “state constitutional tort” count
based on a violation of “Article Ill, Section 6 of the West Virginia QGibmson, which incorporates the
constitutional rights guaranteed Plaintiffs under the Fourth and Fourteenth Amendments to the Unitesk Sta
Constitution” (ECF 91 at 5—6), Plaintiffs acknowledge that this count is predicated on the assertion that a Fourth
Amendment violation occurred when Trooper Marsh presenteavéineants to the circuit court judge and then
executed the searches (ECF 8 at 5). Because Plaintiffs have not allegethaARmemdment violation, however,
the Court concludes that this count must also be dismisSédState v. Duvernqyl95 S.E.2d 631, 634 (W. Va.
1973) (noting that the West Virginia Supreme Court of Appeals “hatiorzelly construed Article 111, Section 6 in
harmony with the Fourth Amendment”).
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ENTER: September 8, 2014

1

THOMAS E. J(@HNSTON
U%?TED STATES DISTRICT JUDGE
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