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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
JEREMY A. POWELL et al.,
Plaintiffs,
V. CIVIL ACTION NO. 2:13-cv-32179
THE HUNTINGTON NATIONAL BANK,
Defendant
MEMORDANDUM OPINION AND ORDER
Pending before the Court is Defendant The Huntington National Bank’s motion for
judgment on the pleadings [EGF Also pending is Rlintiffs’ motion for leave to file a surreply
[ECF 20]. For the reasons set forth herein, the dokNI ES bothmotions.
l. BACKGROUND
Plaintiffs Jeremy A. Powell and Tina M. Powgleéd a Complaintin the Circuit Court of
Kanawha County, West Virginia on OctolEs, 2013(ECF 1-1). TheComplaintalleges that
Plaintiffs “bring this action on his [sic] own behalfdaon behalf of a class of West Virginia
consumers who have had unlawful late fees charged to their home loan accoudts.” (
Plaintiffs allege two claimgor relief. Count | allegethat Defendant illegally assessed late fees
in violation of the termsf Plaintiffs’ mortgagdoan contract and in violation tfieWest Virginia

Consumer Credit and Protection ASWVCCPA”) (W. Va. Code§ 46A-3-112)' Count Il

! Section 46A-3-112 provides in pertinent part:

* k k k%

(2) A delinquency charge under [this section] may be collected only orexe installment however

long it remains in default. No delinquency charge may bectell with respect to a deferred
installment unless the installment is not paid in full within ten days itdteeferred due date. A

delinquency charge may be collected at the time it accrues or at any time thereafter.
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alleges a misrepresentation claim under Section26A270f the WWCCPA? The Complaint
allegesthat the action is a class action brought pursuant to West Virginia Rule of @ieddoire
23 (Id.at56.)

On December 13, 2013, Defendant timely removedstée case to this Court (ECF 1).
Defendanthenmoved for judgment on the pleadin@CF6). Plaintiffs responded iopposition
(ECF 12), Defendanteplied (ECF19), and Plaintiffs filed a motion for leave to file a surreply
(ECF 20). This matter is ripe for adjudication.

. LEGAL STANDARD

Rule 12(c) of the Federal Rules of Civil Procedstecinctly provides: “After the
pleadings are closedbut early enough not to delay trial—a party may move for judgment on the
pleadings.” Williams v. Basic Contracting Servs., In€ivil Action No. 5:09¢v-00049, 2009
WL 3756943 (S.D. W. Va. Nov. 9, 2009) (citiByrbach Broad. Co. v. Elkins Radio Caor@78
F.3d 401, 40506 (4th Cir. 2002) When considering a motion for judgment on the pleadings
under Rule 12(c), the Court applies the same standard as when considering a motion to dismiss

pursuant tadRule 12(b)(6). Id. (citing Burbach, 278 F.3d at 4096 (4th Cir. 2002)). A court

(3) No delinquency charge may be collected on an installment wehjpeid in full within ten days
after its scheduled or deferred installment due date, even though anreatligng installment or a
delinquency or deferral charge on an earlier installment may not have bigem gull. For
purposes of this subsectiopayments shall be applied first to current installments, then to
delinquent installments and then to delinquency and other charges.

2 Section 46A2-127 provides in pertinent part:

No debt collector shall use any fraudulent, deceptive or misleading refatéseror means to
collect or attempt to collect claims or to obtain information concerning owarsu Without limiting
the general application of the foregoing, the following conduct is déémeolate this section:

* k k k%

(d) Any false representation or implication of the character, extent orraraba claim against a
consumer, or of its status in any legal proceeding.

2



must accept all welbleaded allegations in the plaintiftemplaintas true and draw all reasonable
factual inferences from those facts in the plaintiff's favédwards v. City of Goldsborol78
F.3d 231, 244 (4th Cir. 1999)

Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and plai
statement of the claim showing that the pleader is entitled to relief.” “To suavimetion to
dismiss, acomplaintmust contain sufficient factual matter, accepted as true, ‘to state a claim to
relief that is plausible on its face.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiisgl|
Atlantic Corp. v. Twombly550 U.S. 544, 570 (2007)). Plausibiltgquires that the factual
allegations “be enough to raise a right to relief above the speculative levan the assumption
that all the allegations in tr@mplaintare true.” Twombly 550 U.S. at 555. A court decides
whether this standard is met bgparating the legal conclusions from the factual allegations,
assuming the truth of only the factual allegations, and then determining whetlgealtegations
allow the court to reasonably infer that “the defendant is liable for the misdaithged: Id.

If evidence outside the pleadings is tendered to and accepteddoythehe motion for judgment
on the pleadings is converted into a motion for summary judgment under Ruld.g6iting A.S.
Abell Co. v. Baltimore Typographical Unip838 F.2d 190, 193 (4th Cit964); Fed. R. Civ. P.
12(d). The motion is not converted into a summary judgment motion i€ considers
documents and facts of which it may take judicial notiée. (citingR.G. Fin. Corp. v. Vergara
Nunez 446 F.3d 178, 182 (1st Cir. 2008)ymbruster Prods. v. WilsgiMNo. 932427, 1994 U.S.
App. LEXIS 24796, at *5, 1994 WL 489983 (4th Cir. Sept. 12, 1994) (unpublished)).coliite
may take judicial notice of certain facts which are not subject to reasonghiéedisedral Rule

of Evidence201, and of the existence and contents of various types of official documents and



records. Id. (citing Lovelace v. Software Spectrum8 F.3d 1015, 1018 (5th Cid996)
(documents filed with government agenciederson v. FDIC918 F.2d 1139, 1141 n. 1 (4th
Cir. 1990) (records of bankruptcy courBratcher v. Pharm. Prod. Dev., In&45 F.Supp.2d
533, 538 n.3 (W.D.N.C. 2008) (EEQCbmplains and rightto-sue notices)). A court may also
consider documents attached to the Complagdf-eceral Rule of Civil Procedure 10(c), as well
as those attached to the motion to dismiss, so long as they are integralCntpkintand
authentic. Philips v. Pitt Cnty. Mem’l Hosp 572 F.3d 176, 180 (4th Cir. 2009) (citing
Blankenship v. Manchj71 F.3d 523, 526 n.1 (4th Cir. 2006)

The purpose of a Rule 12(b)(6) motion is to test the sufficiency Gfomplaint
“importantly, [a Rule 12(b)(6) motion] does not resolve contests surrounding the factgritse m
of a claim, or the applicaliy of defenses.” Edwards 178 F.3d at 24314 (citing Republican
Party v. Martin 980 F.2d 943, 952 (4th Cir. 1992)).

1. DISCUSSION

On December 13, 2013, Defendant timely removed the state case to this Court.(ECF 1)
The tendered bases for this Court’s jurisdiction are federal question jtiasdiader 28 U.S.C.
88 1331 and diversity jurisdiction under the class action provisions contained in 28 §.S.C.
1332(d).

In support of its motiorior judgment on the pleadingBefendant arguethat Plainiffs’
claims arecompletelypreempted byhe National Bank Act (“NBA”), 12 U.S.C. 88 85 and 86.
Defendant reasons that,dagise PlaintiffsComplaint has not alleged a violation of the NBA or a
predicate state law claim that isthorized by the NBAif is entitled to judgment as a matter of law

becausdlaintiffs’ Complaintfails to state a viable claim for relief(ECF 7 at 1.)



For the reasons set forth belawe Court finds thathe NBA does not preempt the claims
alleged in PlaintiffsComplaint Consequently, Defendant may not rely on this Court’s federal
guestion jurisdiction. The Court does have jurisdiction over this case, however, based on its
diversity jurisdiction under 28 U.S.C§8332() and 1453. The Court will addresach othese
jurisdictionalissues in turn.

A. Plaintiffs’ state law claims are not preempted by the National Bank Act

In its notice of removalDefendant purports to invoke this Court’s federal questifn
civil action filed in a state court may be removed to federal court if the claim isasiadaunder”
federal law. 28 U.S.C. § 1441(b).To determine whether the claim arises under federaldaw,
court musexamine the “well pleaded” allegations of themplaintand ignore potential defenses:
Beneficial Nat'l Banks. Anderson539 U.S. 1, 6 (2003)A defense that relies on the preemeti
effect of a federal statuteill not provide a basis for removalFranchise Tax Bd. of Cal. v.
Construction Laborers Vacation Trust for Gal., 463 U.S. 113 (1983). As a generarule,
absent diversity jurisdiction, a case will not be removable iCitvaplaintdoes not affirmatively
allege a federal claim.Beneficial] 539 U.Sat6. Two excetions to this general rule are: @)
state claim may be removed to federal centten Congress expressly so provides; andv&n a
federal statute wholly displaces the stat® cause of action through complete-praption® Id.
at8. As explained by the Supreme CourBaneficial

When the federal statute completely prapts the sttelaw cause of action, a

claim which comes within the scope of that cause of action, even if pleadedsn ter
of state law, is in reality based on federal lawhis claim is then removable under

3 Although not pertinent here, a state claim can also be removed thheuglileral supplemental jurisdiction statute,
28U.S.C. 8 1367(a), as long as there is another removable claim.
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28 U.S.C. § 1441(b), which authorizes any claim thaséa under” federal law to
be removed to federal court

The NBA, 12 U.S.C. 88 2216d, authorizes a national bank “to charge interest at the rate
allowed by the laws of the state in which the bank is locatdd.Beneficial the Court held thah
actiors against national banks for ugu88 85 and 86 of the National Bank Act provide the
exclusive cause of action for such claims and there is “no such thing aslawsteli@m of usury
against a national bank.’Id. at 11.

Thus, in determining whdter the NBA preempts Plaintiffs’ claimsthe Court must
examine the charactertbfeclaims. If they assert usury claingsichclaimswould bepreempted
by 88 85 and 86 of the NBand this Court would have federal question jurisdiction over this case.
If Plaintiffs’ Complaintdoes not assert usury claims but purely state consumer protection claims
that do not challenge the rate of interest chardedieral question jurisdiction is lacking and
absent diversity jurisdiction, remand to state court woeldelguired.

Plaintiffs’ Complaint states the case “arises out of the systematic abusiveelvaing
practices of the Defendant” afidoncerns the assessmentHiyntingtonof illegal and multiple
late fees to its West Virginia consumers who have thamehtbans serviced bguntington”

(ECF +1 at 4.) The Complaint statthat Defendant “regularly and systematically charges late
fees toconsumers who have made a timely payment of the current month’s installment” in
violation of state law prohibiting & “pyramiding” of late fees.Id. With respect to the
individual defendants, the Complaint alleges that Defendant’s imposition oéésddo violated

the terms of Plaintiffs’ loan noteld. at 5.



Count lis styled “lllegal Assessment of Late Fe€dgss and individual claim).”ld. at 6.
This Count, which incorporates all preceding paragragibtes

18.  Plaintiffs’ Note prohibits the assessment of late fees for payments
made within the contractual period and prohibits the assessment of momnéhan
late fee for each late payment

19. Pursuant to West Virginia Code, 8 463112, Huntingtormust first
credit payments, for purposes of assessing late fees, to current installments
Moreover, Huntingtormay only charge a late fee once, no matiw long an
installment remains in default.

20. Nevertheless,Huntington regularly and systematically assessed
Plaintiffs late fees for months in which they made timely monthly payments.

21. As a result, Defendant assessed Plaintiffs and the putative clas
members late fees in violation of the terms of their contracts and West Virginia
Code 8§ 46A-3-112.
22. By assessing Plaintiffs and the putative class memberse
unlawful late fees, Huntington caused Plaintiffs and the putative class members t
sufferdamages.
Id. at6-7.
Count Il is styledFalse Representation of Amount of Claim (Class and individual cfaim).
Id. at 7. This claim incorporates the preceding paragraphs and states: éBsimg®r collecting
late fees that it had no right to assessntington misrepresented the amount of a claim in violation
of West Virginia Code 8§ 46A-227." Id.
The Complaint seeks a declaration that Defendant’s conduct is unlawful, actlal a
compensatory damagestatutory civil penalties and attorneys’ femsd interest. Id. at 7~8.
In its motion for judgment on the pleadings, Defendant reasons that, Bedeficial

Plaintiffs’ claims are completely preempted by 88 and 86 of the RA. (ECF 7 at 510.)

Defendant contends this is sedauseunder 12 C.F.R. § 7.4004te fees fall within the legal



definition of “interest’ 1d. at6. Defendantciting Smiley v. CitibankSouth Dakota), N.A517

U.S. 735, 745 (1996), asserts the following proposition: “A challenge to the amount of interest
charged is asury claim. Plaintif§ claim, therefore, that a national bank violated state law by
assessing late fees that were excessive or improper is legally a claim fory aviotation,
regardless of how that claim is denominatedd:. at 7.

In response, Plaintiffs do not dispute that8&8and 86 of the NBA premptall state law
claims that challengas usuriousates ofinterest charged by a national banks. (ECF 12 at 5.)
Plaintiffs contend, however, that their claims do not assert that the amount$dftlagee feeat
issue is usurious. Rather, Plaintiffs’ claims are based on the distinct thabpdfendant’s
regular and systematic assessment of late fees when a consumer has made aytimealyqs the
current month’s installment violates the terofsthe consumer’s loan contract and violates 88
46A-3-112 and 46A-2-1270of the WVCCPA . Plaintiffs stress that their theory of liability is
that Defendant assessed late fees witelate fees should have been assessed.

The Court agrees with Plaintiffisatthey donot assert claims that challeragusurioughe
rate of interesfthat is, theamountof the $15 late fe® charged by Defendantindeed, the word
“usury” appears nowhere on the face of the Complaint. Nor do Plaintiffs groundltieis n
West Virginia’s usury statute, West Virginia Code 8@%. Here it is clear that Plaintiffs’
claims do notassert that the $15 late feeexcessive If they did, such a claim would assart
theory ofusury. Raher, Plaintiff's theory is that Defendés practice of assessing a late fee in a
month where Plaintiffs made a timely payment violated the terms of the loaactcetdalso

violated West Virginia Code 88 468-112and 46A-2-127. Because this theory does not



challenge the rate of interest charged by Defendant, Plaintiffs’ claims areunptciaims and are
not pre-empted by 88 85 and 86 of the NBA.

The Court’s determination is not in conflict with tBepreme Court’s holding i8miley
In that case, the Supreme Court examined the question whether 8§ 85 of the NBA authorized a
national bank to charge late fees that were lawful in the bank’s home state butiLimaing state
where the credit card holders resided. 517 U.S. at Biley contended that the late fees were
unconscionable undeCalifornia law. Id. at 738. The national bank, Citibank, was located in
South Dakota. Id. at 737/38. Smiley had two credit cards with Cibk. Id. The agreement
for one cardprovided that Smiley would behargel a $15 late fee for each monthly ek in
which she failed to make the minimum monthly paynvathin twentyfive days of the due date.

Id. Under the other card agreement, Citibank would impose a late feeinftB& minimum
payment was not received within fifteen days of its due.déde at 738. Also, amdditional
charge of $15 or 0.65% of the card’s outstanding balance, whichever was greater, evould b
assessed if the minimum payment was not recdiyeithe next minimum monthly payment due
date. Id.. The state court dismissed 3ayis complaint on the grounds that her challenge to the
late fees was prempted by § 85 of the NBA and the state appellate courts affirmed the dismissa
Id. at 738-39.

The issue before th®upremeCourt in Smileywas whether thetatutory term “interets
included late fees.Id. At the timeSmileyfiled hercomplaint, the federal regulati¢ph2 C.F.R. 8§
7.4001(a)which expressly states that “interest” under 8§ 85 includes “late feadnot yet been
promulgated Id. 739. This regulation however,was adoptedhowever,in the course of

Smiley's appeal Id. The Court found that, although use of the term “interest” in &858



ambiguous, deference should be given to the Comptroller of Currepcigment as to the
meaning of “interest'as set forthin § 7.4001(a). Id. at 746-743. The Court then held that
inclusion of “late fees” inthe definition of “interest” under 8§ 7.4001(ayas a reasonable
interpretation of the term “interest” in § 89d. at 745-47. In making this determination, the
Court rgected among othecontentios, Smiley’s argumenthatlate fees should not be deemed
interest because such fees are flat charges@mércentage charges. The Court stated‘that
Comptroller'srefusal to give the wordraté the narrow meaning [Smiley] demands” was not
unreasonable.The Court noted that at the tintke NBA was enacted the word “rate” was
commonly understood to mean “the price or amount stated or fixed on any tHohg.at 746.
Contrary to Defendant’s assertidBmileydoes notstand for the broad proposition that
“state law claims governing the charging of late fees” are preempted by 88 85 af the NBA.
(ECF 7 at 2.) RatheBmileysimply held that the Comptroller of Currency’s inclusion of “late
fees” within the definibn of “interest” was a reasonable agempggigment It is true that lhe
Court thenaffirmed, without further discussion, the state dlppe cours’ affirmance of the
dismissal of Smiley’s complairin preemption grounds.But it appears that Smiley’s ains
includeda challengeo the amountsof the late fees, which is a challenge to the rate of “interest”
and isa challenge prempted by 8§ 85 of the NBABecause the Court did not examine this
specific question, howeveEmileysimply stands for the poi of law that the Comptroller’s
inclusion of “late fees” within the regulatory definition of “interest” is lawfuiGmileydoes not
broadly holdhat8 85pre-emptsall challenges to the lawfulness of a national bank’s assessment of
late fees. Nor doesSmiley stand for a rule that 8§ 85 pesnpts state law claims that do not

challenge a late fee as excessive or usurious
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The Court finds that Plaintiffs’ claims do not challenge the rate of interegjechény
Defendantput rather challengBefendant’s pratce of charging an otherwise naoisurious late
fee when no late fee should dearged in the first placeThe Court’sview on this matter is not a
novel interpretation. In W. Va. ex rel. McGraw v. Capital One Bank (USA) NCAvil Action No.
3:10-cv-0211, 2010WL 2901801 (July 22, 2010)Chambers, J.)this Court applied similar
reasoning in the context of a national bank’s practice of imposingtioedimit fees in certain
circumstancesndthe bank’s failurego reportits imposition of certain feesntil issuance of the
consumer’'s second credit card statement. Judge Chambers reasondde tipdaintiff's
challenges werelaimsthat thebankengaged in deceptiy@actices and not claims that the amount
of the fees chargedas excessive.ld. at *3-4. See also Hood ex rel. Miss.JP Morgan Chase
& Co.,737 F.3d 78, 902 (5th Cir.2013) (per curiam)stating thatassuminghe bank’payment
protectionfees werewithin the definition of‘interest under § 85none of the plaintiff's claims
could be &irly construed as allegations that the bank violated the NBA beqadaintiff did not
claim that the rate of interest the bank charged was excgebsiveatherchallengedhe bank’s
practice of improperly enrolling certain unqualified customers irpyenent protectionlpns;
Young v. Wells Fargo & Cp671 F.Supp.2d 1006, 1021 (S.Dowa 2009) (“Hence, the basis of
the alleged excessiveness is that Wells Fargo charged fees when they shoaldvhotly
different claim from a claim that Wells Fargo applied an illegal inteegst”); Cross-Cnty. Bank
v. KlussmanNo. G-01-4190SC, 2004 WL 966288t *6 (N.D.Cal. Apr. 30, 2004) (“Plaintiff
does not challenge the legality of the rate of interest charged by Defendrattser, Plaintiff
claims that vaous interest fees were not disclosed, were unwarranted, were based onttiaarges

were themselves improper, and in short, should never have been charged at all.”).
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In sum, the Court finds that Plaintiffs’ claims are not-@nepted by the NBA.
Consequetty, Defendant improperly removed this case from state court on the bdsideoél
guestion jurisdiction. The Court nowturns to Defendant’s alternative ground for jurisdictien
diversity jurisdiction.

B. Diversity jurisdiction under the Class ActiomiFness Act

As an alternative basis for this Court’s jurisdiction, Defendant invokes the Stéss
Fairness Act of 2005 (“*CAFA”), 28 U.S.C. 8 1332(dCAFA grants district courts original
jurisdiction over “a class action” if the class has more th@@ tembers, the amount in
controversy is greater than $5,000,000, and the parties are minimally diverse. 28 U.S.C. §
1332(d)(2), (5)(B). To “determine whether the mattin controversy” exceeds $5,000,000, “the
claims of the individual class members shadl aggregated.ld. § 1332(d)(6). The minimal
diversity requirement is satisfied when “any member of a class of plaiigtiff citizen of a State
different from any defendant.”ld. 8 1332(d)(2)(A). A “class action” is “any civil action filed
under rué 23 of the Federal Rules of Civil Procedure or similar State statute orf juidicial
procedure authorizing an action to be brought by 1 or more representative persons &s a clas
action.” 1d. § 1332(d)(1)(B).

The Court notes at the outset that Plffisatdid not seek remand of this case following
removal. Nor have they challenged the accuracy of Defendant’s diversity jurisdictesmants.

The Court is otherwise satisfied that it has diversity jurisdiction over this ksl on the
allegations seforth in Defendant’s notice of removal. Defendg@husibly allegesthat the
putative class exceeds 100 members and that the amount in controversy exceeds $5,000,000.

(ECF 1 at 1216.) Defendant is a federally chartered bank with a principal place of business
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Columbus, Ohio and the individual Plaintitied putative class membease all West Virginia
residents. Thus, the minimal diversity requirement is satisfied. Plai@idi'splaint states that
it brings this putative class action pursuant to West Virginia Rule of Cioddéiure 23, the state
counterpart of Federal Rule of Civil Procedure 23. Accordingly, the Court has diversit
jurisdiction in this case.
IV.  CONCLUSION

For the reasons stated herein, the CD&MNI ES Defendant’s motion for judgment on the
pleadings [ECF 6] anBENIES Plaintiffs’ motion for leave to file a surreply [ECF 20].

IT1SSO ORDERED.

The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: September 26, 2014

| /
////ﬁa -

[ ]
T,HOMAS E. JOHNSTON
UNITED STATES DISTRICT JUDGE
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