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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
FRED D. DOUTY,

Plaintiff,
V. Civil Action No. 2:13-32832
JIM RUBENSTEIN, et al.,

Defendants.

N N N N N N N N

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff's second “Motion to Compel Discovery” (Document
No. 65), filed on January 30, 2015. Having thoroughly considered the issues raised by this Motion,
the undersigned concludes that Plaintiff's Motiom¢Dment No. 65.) should be granted in part and
denied in part.

STANDARD

The Federal Rules of Civil Procedure contengothat in conjunction with disclosure, civil
discovery is a process of elucidation and clarifaraof facts and circumstances relevant to claims
and defenses as presented in pleadings through which the claims and defenses are validated, defined
and shaped and issues are sharpened and rédimeohsideration at the dispositive motion stage
and trial of a civil case. The civil discovery process is to be engaged in cooperatively. Violation of
the Rules undermines the process.

Rule 26(b)(1) of the Federal Rules of Civil Procedure provides as follows:

Parties may obtain discovery regardimy aonprivileged matter that is relevant to

any party’s claim or defense — including txistence, description, nature, custody,

condition, and location of any documents or other tangible things and the identity

and location of persons who know ofyadiscoverable matter. For good cause, the

court may order discovery of any matter relevant to the subject matter involved in
the action. Relevant information need noglknissible at the trial if the discovery
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appears reasonably calculated to lead to the discovery of admissible evidence.
Discovery is generally limited therefore to nonprivileged information which is relevant to any
party’s claims or defenses, and relevant infdromais information which is admissible at trial or
might reasonably lead to the discovery ddrmation which is admissible at trial. S8tate ex rel.

Erie Ins. Property and Cas. Co. v. MazzadE8 W.Va. 593, 596, 625 S.E.2d 355, 358 (2005)(“A

threshold issue regarding all discovery requestslévancy. This is so because ‘[t]he question of
the relevancy of the information sought througécdivery essentially involves a determination of
how substantively the information requedbedrs on the issues to be tried.” quotBylabus Point

4 of State Farm Mut. Auto. Ins. Co. v. Stephek@&3 W.Va. 622, 425 S.E.2d 577 (1992).)

When parties request relevant nonprivilegddrimation in Interrogatories under Rules 33,
their request “must be answered:(A) by the partyttom they are directed.” Fed.R.Civ.P. 33(b)(1).
Federal Rule of Civil Procedure 33(b)(3) through (5) state further as follows:

(3) Answering Each Interrogatory. Each Interrogatory must, to the extent it is not

objected to, be answered separately and fully in writing under oath.

(4) Objections. The grounds for objecting to an interrogatory must be stated with

specificity. Any ground not stated in a &g objection is waived unless the court,

for good cause, excuses the failure.

(5) Signature. The person who makes the answatsst sign them, and the attorney

who objects must sign any objections.
“Generic non-specific objections will not suffice when posed in response to reasonable
Interrogatories. Objections to reasonable Interragegonust be specific to each Interrogatory and

explain or demonstrate precisely why or howghsy is entitled to withhold from answering.” Vica

Coal Co., Inc., v. Croshy212 F.R.D. 498, 503 (S.D.W.Va. 2003). The Court requires strict

adherence to these Rules. Saria v. Massachusetts Mutual Life Insurance C@2®&nR.D. 536,

538 (S.D.W.Va. 2005).



When parties request relevant nonprivileged information in a Request for Production or
Inspection of Documents under Rule 34, “[tjhe pastwhom the request is directed must respond
in writing . . ..” Fed.R.Civ.P. 34(b)(2)(A). Fedémrule of Civil Procedure 34(b)(2)(B) and (C)
provide as follows:

(B) Responding to Each Item. For each item or category, the response must either

state that inspection and related activiigiébe permitted as requested or state an

objection to the request, including the reasons.

(C) Objections. An objection to part of a request must specify the part and permit

inspection of the rest.

Objections to Rule 34 requests must be stepedifically, and boilerplate objections regurgitating

words and phrases from Rule 26 are completely unacceptable. Frontier-Kemper Constructors, Inc.,

v. EIk Run Coal Company, In246 F.R.D. 522, 528 - 529 (S.D.W.Va. 2007).

The Rules anticipate that each objection tosaaliery request will state precisely why the
request is objectionable in view of the claims dafénses presented in the litigation. In most if not
all cases, an objection to a discovery requesbiriccmity with the Rulesvill contain (1) a recital
of the parties’ claims and defenses, (2) a summttye applicable statutory and/ or case law upon
which the parties’ claims and defenses are predicated including the elements of each claim or
defense, (3) a discussion of Court decisions cenisig the breadth or scope of discovery and any
limitations upon discovery in the same or a sinty@e of case and (4) a statement respecting how
and/or why the request seeks information whigtrétevant or will not likely lead to the discovery
of relevant information or is vague, overly broad, burdensome or interposed for an improper
purpose. Failure to state objections specificallganformity with the Rules will be regarded as a

waiver of those objections. Sabol v. Bropk69 F.Supp.2d 324, 328 (D.Md. 2006).

Pursuant to Rule 36, “[a] party may serve ag ather party a written request to admit, for



purposes of the pending action only, the truthrof matters within the scope of Rule 26(b)(1)
relating to: (A) facts, the application of law &xf, or opinions about either; and (B) the genuineness
of any described documents.” Fed.R.Civ.P. 36(a)(1). Federal Rule of Civil Procedure 36(a)(4) and
(5) provide as follows:
(4) Answer. If a matter is not admitted, the answer must specifically deny it or state
in detail why the answering party cannatthfully admit or deny it. A denial must
fairly respond to the substance of the matter; and when good faith requires that a
party qualify an answer or deny only a pafra matter, the answer must specify the
part admitted and qualify or deny the rest. The answering party may assert lack of
knowledge or information as a reason for failing to admit or deny only if the party
states that it has made reasonably inquiry and that the information it knows or can
readily obtain is insufficient to enable it to admit or deny.

(5) Objections. The grounds for objecting to a regienust be stated. A party must
not object solely on the ground that the request presents a genuine issue for trial.

Additionally, Rule 36(a)(6) allows a party who has served a request for admission to move the court
“to determine the sufficiency of an answer ormaabijon. Unless the court finds an objection justified,
it must order that an answer be served.” Fed.R.Civ.P. 36(a)(6).

Federal Rule of Civil Procedure 37(a)(1) provides that if a party fails to cooperate in
discovery, “[o]n notice to other parties and all affected persons, a party may move for an order
compelling disclosure or discovery. The motion maslude a certification that the movant has in
good faith conferred or attempted to confer wiith person or party failing to make disclosure or
discovery in an effort to obtain it without coaxttion.” Rule 37(a)(4) provides that an incomplete
answer or response “must be treated as a fadure. answer, or respond.” Rule 37 (a)(5)(A) — (C)
provide as follows:

(A) If the Motion is Granted (or Disclosure or Discovery is Provided After Filing).

If the motion is granted — or if the discloswr requested discovery is provided after

the motion was filed — the court must, afjeving an opportunity to be heard, require
the party or deponent whose conduct necessitated the motion, the party or attorney
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advising that conduct, or both to pay the movant’s reasonable expenses incurred in
making the motion, including attorney’s fees. But the court must not order this
payment if:

) the movant filed the motion before attempting in good faith to obtain
the disclosure or discovery without court action;

(i)  the opposing party’s nondisclosure, response, or objection was
substantially justified; or

(i)  other circumstances make an award of expenses unjust.

(B) If the Motion is Denied. If the motion is denied, the court may issue any
protective order authorized under Rule@&nd must, after giving an opportunity

to be heard, require the movant, the attorney filing the motion, or both to pay the
party or deponent who opposed the motion its reasonable expenses incurred in
opposing the motion, including attorney’s fees. But the court must not order this
payment if the motion was substantially justified or other circumstances make an
award of expenses unjust.

(C) If the Motion is Granted in Part and Denied in Part. If the motion is granted in

part and denied in part, the court may issue any protective order authorized under
Rule 26(c) and may, after giving an oppoityio be heard, apportion the reasonable
expenses of the motion.

ANALYSIS

A. Request for Admission Nos. 12 and 13.
REQUEST FOR ADMISSIONS NO. 1Admit the plaintiff produced authentic
documents marked exhibit's P - S,aatted with his Ameded Complaint, from
medical service Wexford Health, Inc.
RESPONSE: This particular request for admission is incorrectly directed to this
Defendant. This Defendant has no authority or permission to review, analyze or
comment upon the Plaintiff’'s medical records at any time.
REQUEST FOR ADMISSIONS NO. 13. Admit the documents stated in Request No.
12, above, both nurses and/or doctorguiised the plaintiff with first degree
chemical burns.
RESPONSE: See Response to Request for Admission No. 12.

In his Motion to Compel, Plaintiff first gues that Defendant Andrew Hudson’s response

to Plaintiff's Requests for Admission is insuffcit and needs to be supplemented. (Document No.
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65.)

In Response, Defendants argue that DefenHadson does not have “the opportunity to
touch, review or interpret any of the Pl#i's medical records.” (Document No. 84, p. 2.)
Defendants note that Exhibits P - S are medeabmds and “[tlhese medical records are under the
care, custody and control of Wexford Htealnc., a vendor of the WV DOC.” (l[dDefendants
contend that Defendant Hudson “has no background or understanding to enable him to respond to
Request No. 12 admitting that Exhibits P - S are authentic documentg.’Afditionally,
Defendants claim that Defendant Hudson “hasdpegise in which to admit Request for Admission
No. 13 concerning an alleged diagnosis that the#ffssustained first degree chemical burng.”)1d.
Defendants further note that cectional officers are not required to review or interpret medical
records as part of their job responsibilities.)([defendants advise Plaintiff that “Wexford Health,

Inc., may admit the authenticity of such documents or interpret what the documents revgal.” (1d.
Defendants, therefore, argue that Defendant Hudson should not be required to supplement his
responses to No. 12 and 13 of Plaintiff's Requests for Admissioh. (Id.

In Reply, Plaintiff argues that “prison affals cannot claim they do not know the answer
unless they state that they have made a good-faith effort to secure the information, or materials
necessary to provide an admit or deny to the qu@®ocument No. 95, p. 1Blaintiff states that
he “has provided defendants with the documiengsiestion,” and “defendants did not make a good
faith effort to secure the informati to provide complete answers.” {IdPlaintiff contends that
Defendants could have taken the medical records to Wexford Health, Inc., to have them state
whether they are authentic. (IéPlaintiff further asserts that Defendants could have spoken directly

with the health care professional that made the diagnosis. (Id.



The undersigned finds Plaintiff's above objeatwithout merit. Rule 36(a)(4) provides that
“[tlhe answering party may asséatk of knowledge or informatn as a reason for failing to admit
or deny only if the party states that it has made reasonable inquiry and that the information it knows
or can readily obtain is insufficient to enable it to admit or deny.” Fed. R. Civ. P. Rule 36(a)(4).
Clearly, Plaintiff seeks Defendant Hudson’s adnoissif specific facts that are outside Defendant
Hudson’s knowledge and expertise. Itis undispthiatiDefendant Hudsasa Correctional Officer
at MOCC. Clearly, the authenticity of medical restor a medical diagnosis would be outside the
expected knowledge, experience, and expertisecofrectional officer. Defendant Hudson is not
required to review Plaintiff's medal records or contact Plaintiffteealth care providers so that he
may answer Plaintiff's Request for Admissioancerning specific facts that are outside his
knowledge and expertise as a correctional officer. It is héDEYERED that Plaintiff’'s Motion
to Compel as to Request for Admission Nos. 12 and DENIED.
B. Third Request for Production of Documents No. 3.

REQUEST FOR PRODUCTION NO. 3. Any aalldocuments from your oleoresin
capsicum and tear gas supplier from January 1, 2012, to the date of your response.

RESPONSE: Sergeant Richard Toney isharge of ordering oleoresin capsicum

for the West Virginia Division of Corrections. At this time, a search is still being

made by these Defendants as to wigpes of documents, if any, might be made

available to the Plaintiff in this civil #ion. Accordingly, this particular request for

production of documents will be supplemeahées soon as practicable, if documents

responsive to this request are located.

In his Motion to Compel, Plaintiff argues that the requested information is relevant.
(Document No. 65, pp. 4 - 5.) Plaifiexplains that the information is relevant as to the following:

(1) “[1]s there a contract between MOCC and/or WVYDOC and the oleoresin capsicum/tear gas

supplier, and if so, exactly what are those sépahs?;” (2) Was the use of said chemicals more



prevalent at certain time than others; and ifvgere the policies or customs martial law, state of
emergency, and/or no efforts to temper in affect during those times;” and (3) “[W]hat are the
contents in these chemicals - extracts used in pepper sprays varies widely among manufacturers,
from 12% to 12.6% - and is there any directions, instructions, and/or warnings directly related to the
discharge of canister contents.” (Id. 5.) Plaintiff explains thavidence of the habit of a person

or routine practice of an organization is et to prove that & conduct of the person or
organization on a particular occasion was in conformity with the habit or routine practice. (Id.

In Response, Defendants argue that it is not appropriate for them to respond further to
Plaintiff's above Request for Documents. (Do@mntiNo. 84, pp. 2 - 3.) Defendants explain that they
disclosed to Plaintiff that Sergeant Richard Toiseyn charge of ordering oleoresin capsicum for
the WVDOC. (Id, p. 2.) Defendants state that they “are at a loss as to what type of documents
should be supplied to Plaintiff in this instance.” Yldlthough Plaintiff “lists numerous reasons
why he believes he ought to be entitled to receive various types of documents involving oleoresin
capsicum,” Defendants argue that “Plaintiff's request for any and all documents concerning
oleoresin capsicum is so broad and ambiguous that it is impossible for these defendants to respond
to this discovery request in a cogent manner.’, 4d3.)

In Reply, Plaintiff argues that Defendant&mowledge they purchased oleoresin capsicum
from Aerko International. (Document No. 95, p. 23iRliff states that Aerko’s website states that
it is a “contract aerosol manufacturer.” jldkinally, Plaintiff argues that he is entitled to any
handling or warning instructions that are relevant to the oleoresin capsicym. (Id.

Regarding Plaintiff's Request for Productibio. 3 seeking documents from Defendants’

oleoresin capsicum and tear gas supplier, the Court deems certain portions of the request to be



relevant. In his Motion, Plaintifbglains that he is seeking a cagfyDefendants’ contract with the
oleoresin capsicum supplier and a copy of theadignts and product warnings from the oleoresin
capsicum supplier. The undersigned finds thabteeresin capsicum supplier’s ingredient list and
product warning are relevant to Plaintiff’'s claim and should be produced. The Court notes that
Plaintiff alleges that he suffered injuries, sucliia$ degree burns, due to Defendants’ use of the
oleoresin capsicum spray. To the extent Plairgifequesting a copy of the contract between the
WVDOC/SRJ and the oleoresin capsicum supplierCingrt finds such a contract to be irrelevant.
To the extent Plaintiff generally requests “ang all documents from your oleoresin capsicum and
tear gas supplier,” the Court finds the request tmMeely broad and irrelevant. It is therefore hereby
ORDERED that Plaintiff’'s Motion to Compel as tbe Third Request for Production Number 3 is
GRANTED in part and DENIED in part. Defendants shall produce the oleoresin capsicum
supplier’s ingredient list and product warning.
C. Third Request for Production of Documents No. 4.

REQUEST FOR PRODUCTION NO. 3. The log books, and document, from Mount

Olive Correctional Complex, Quilliams 1l unit, rotunda (tower) from the date

September 1, 2013, through October 1, 2013.

RESPONSE: The log book for Quilliartisunit from September 1, 2013, through

October 1, 2013, has not been located. Furtberneven if that particular log book

is located, it may contain information pentiaig to other inmates which this Plaintiff

is not entitled to receive. Accordingly, thparticular request for production will be

supplemented as soon as practicable radacted format if the subject log book is

located.

In his Motion to Compel, Platiif argues that the request information is relevant. (Document
No. 65, pp. 6 - 7.) Plaintiff explairislefendants are required to ensure that appropriate permanent

logs are implemented and maintained to dlighly document all inmate and staff movement,

activities and incidents.”_(Id.p. 6.) Plaintiff contends that the *“daily log books’ identify
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ranks/names of officers on duty, all inmate aadf shovement, unit activities and incidents/unusual
occurrences will be logged.” ()dPlaintiff asserts that the “original [daily log book] is turned in at
Central Control at the end of each shift themed over to the Records Office for filing. {ld.
Plaintiff states that the”’pass down log book€lude post inventory, indents/unusual occurrences

and any special orders or notices to be logged.) @dkintiff argues that the “segregation
commander turns in completed pass down log bto#tse Records Office for filing.” (1§l Plaintiff

claims that “other log books’ are those approved by the segregation commander and associate
warden of security” and “the segregation commantaeis in completed ‘other’ logs to the Records
Office for filing. (1d.) Finally, Plaintiff states that he “adxts to defendants’ redacting and altering
those aforementioned log books and requests this Court for in-camera review fifst.” (Id.

In Response, Defendants argue that theyé&responded that the log book for Quilliams 1
unit from September 1, 2013 through October 1, 2013 has not been located.” (Document No. 84.,
p. 3.) Defendants state that they “cannot produce a log book which has not been located.” (Id.

In Reply, Plaintiff contends that Defendaatg “unlawfully obstructing plaintiff's access
to evidence and/or have unlawfully altered, degtd, or concealed these log books or other material
having potential evidentiary value.” (Document No. 95, p. 2.)

Concerning the “daily log books,” Plaintiff contends that the log books are turned in at
Central Control at the end of each shift anentiiurned over to the Records Office for filing.
Concerning the “pass down log books” and “otheblogks,” Plaintiff contends that the segregation
commander turns in completed log books to teedrds Office for filing. The undersigned finds that
Defendants should conduct a further search tamate whether these log books exist. If no such

log books exist, or if such log books existedaé time but no longer exist, the Defendants are
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ORDERED to respond with an explanation as to theustaf such evidence. To the extent the log
books exist, the undersigned finds that they are relevant and Defenda@&RRERED to
produced them forn camera review. The undersigned finds, however, that any information
contained in the log books concerning other inmateetiselevant to Plaintiff's claims and should
be redacted. Defendants shall produce a copy of the logs books, a proposed redacted copy and an
un-redacted copy, for the Courtiscamera review.
D. Request for Production of Documents Nos. 6, 7, 8, 9.
REQUEST FOR PRODUCTION NO. 6. Any aatl documents from Mount Olive
Correctional Complex, Quilliams Il unit rectean yard insofar that they show the
plaintiff's image on said recreation yaréem the dates September 1, 2013, through

September 30, 2013.

RESPONSE: There are no documents responsive to this particular request for
production of documents.

REQUEST FOR PRODUCTION NO. 7. Any and all documents in Mount Olive
Correctional Complex, Quilliams Il unit multipurpose room insofar that they show
the plaintiff's image on the dates September 5, 2013, and September 16, 2013.

RESPONSE: There are no documents responsive to this particular request for
production of documents.

REQUEST FOR PRODUCTION NO. 8. Any aat documents from Mount Olive
Correctional Complex, Quilliams Il unit, naontact and contact visit rooms on the
date September 16, 2013, insofar that they show plaintiff's image.

RESPONSE: There are no documents responsive to this particular request for
production of documents.

REQUEST FOR PRODUCTION NO. 9. Any aati documents from Mount Olive
Correctional Complex, corridor’'s leading to and from Quilliams Il unit, and
correctional hearing officer Brian Gregood’s office on the dates September 30,
2013, and October 17, 2013, insofar as they show plaintiff's image.

RESPONSE: There are no documents responsive to this particular request for
production of documents.
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In his Motion to Compel, Plaintiff argues thiaé request information is relevant. (Document
No. 65, p. 8.) Plaintiff explains the foregoingredevant because : (1yideos could show the
severity of plaintiff's injuries, or at least sholote injuries;” (2) “establish that plaintiff was taken
to the multipurpose room by Officers Ward and Williams where pictures were taken to document
his injuries for evidence;” (3) “that defendants Hudson, Hypes, Hess, and Wimmer observed the
injuries in question;” and (4) “insidioustant by defendant Hudson on September 30, 2013)” (Id.
Plaintiff disagrees with Defendgs that no documents responsive to his request exisjf l@atiff
contends that “Mount Olive is a maximum setyuacility with numerousideo cameas throughout
the complex, which are in plain sight for inmates, staff members, and citizen’s to see and are not
hidden.” (1d)

In Response, Defendants state that they “stand by their responses to these requests for
production of documents.” (Document No. 84, p.Befendants continue to argue as follows: (1)
“There are no documents showing plaintiff's ireag the recreation yard from September 1, 2013,
through September 30, 2013;” (2) “There are no damimshowing the plaintiff's image in the
Quilliams II unit multipurpose room from Sephber 5, 2013, to September 16, 2013;” (3) “There
are no documents showing the Plaintiff’'s irmag non-contact and contact visiting rooms on
September 16, 2013;” and (4) “There are no docunsta&ing the plaintiff's image in the corridor
leading to and from Quilliams 1l unit and Cortienal Hearing Officer Brian Greenwood’s office
on September 30, 2013, and October 17, 2013)’'Diefendant contends that they “cannot produce
documents which the plaintiff has requested whistsuant to defendant’s search do not exist.j (Id.
Defendants, however, stated that “if the Gosw requires, the defendants will undertake an

additional search to determine if these requastens can be located, and will have an appropriate
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representative sign an affidavit regarding the scope and breadth of the seanch.” (Id.

In Reply, Plaintiff requests that sanctions beased if “during the course of this action it
becomes known that the defendants unlawfully altered, destroyed, or concealed those security
videos.” (Document No. 95, p. 3.)

The undersigned finds that Defendants haygropriately responded to Request for
Production Nos. 6, 7, 8, and 9. Defentastate that they have conducted a search for the requested
documents, but have been unable to find any document responsive to Plaintiff's request. The
undersigned notes that defense counsel propgrmgdithe discovery responses certifying that his
responses were complete and correct. Defendanigver, do not dispute Praiff’s claim that the
jail is monitored by security cameras at all times. The undersigned finds that Defendants should
conduct a further search to determine whetherpdiogographs or videos exist. To the extent the
photographs or videos exist, the undersigned finds that they are relevant and Defendants are
ORDERED to produced them. If no such photographs or videos exist, or if such photographs or
videos existed at one time but lemger exist, the Defendants @®&DERED to respond with an
explanation as to the status ofsevidence. If the Defendants wistseek the entry of a Protective
Order concerning these photographs or videey, should submit a proposed Protective Order for
entry by the Court.

The undersigned acknowledges that the West Virginia Division of Corrections’ policy
provides that audio and video material receivethinates in the mail from an attorney will not be
processed or provided to the inmate. Specifically, the policy memorandum provides as follows:

After receiving advice from Senior Assistant Attorney General, Charles

Houdeyschell, Jr., our policies regarding receipt of audio/video material from an
inmate’s attorney and the court system have changed as follows:
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Audio/Video material received in the mail from an attorney:

This material will no longer be processed. Instead, the material will be returned to
the attorney, advising him/her that arrangements may be made to meet with the
inmate personally to review the material. The attorney must take the audio/video
material with him/her when leaving the facility.

Audio/Video material received in the mail from a court:

These items may be picked up at thee&S&tiop after the packags opened in the
inmate’s presence to verify that they were mailed for a court. The material will be
documented on the inmate’s Personal Propeedgrd and will be counted as part of
allowable compact disks.

Therefore, it is herebRDERED that defense counsel shall hand-deliver a copy of the DVD in

guestion, with proper labeling to indicate that the DVD is evidence in Civil Action No. 2:13-cv-

32832 in the United States Districv@t for the Southern District &Yest Virginia, and shall review

the DVD with the Plaintiff in pex@n, at some point prior to the conclusion of the discovery period.

Thereatfter, in accordance with the policy memorandum discussed above, it isORRBRRED

that the DVD shall be documented as part oRlaéntiff’'s Personal Property in the State Shop, and

the Defendants or their agents at MOCC, shalNide the Plaintiff with access to review the DVD

as necessary during the course of this litigation.

E.

Request for Production of Documents Nos. 10 and 11.

REQUEST FOR PRODUCTION NO. 10. Amnd all documents concerning the
extraction video of inmate SamuelmRsey # 49810, from Quilliams Il unit, pod 4,
cell 412, on the date September 1, 2013.

RESPONSE: There is no extraction vidganmate Samuel Ramsey # 49810 from
Quilliams 11 unit, pod 4, cell 412, on Septemide 2013. Furthermore, even if such
an extraction video existed, the Plaintiftms civil action would not be entitled to
receive the same as it pertains to other inmates and not himself.

REQUEST FOR PRODUCTION NO. 11. Anyé all documents concerning the
extraction video of inmate Roger Dyree Smith # 44876, from Quilliams Il unit,
pod 4, cell 413, on the date September 1, 2013.

RESPONSE: There is no extraction vod#f inmate Roger Dwayne Smith # 44876
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from Quilliams Il unit, pod 4, cell 413, on September 1, 2013. Furthermore, even if

such an extraction video existed, the Plaintiff in this civil action would not be

entitled to receive the same as it pertains to other inmates and not himself.

In his Motion to Compel, Plaintiff argues that the extraction videos concerning Inmate
Ramsey and Inmate Smith are relevant. (DocurNen 65, p. 10.) Plaintifalleges that the videos
contain “evidence directly related the facts and defenses in this casePléidtiff explains that
the videos prove that he was “quoting the State and U.S. Constitutions,” not yelling obscenities as
stated by Defendants. (JdRlaintiff states that Defendant Wimer filed an Incident Report charging
Plaintiff with “a rule violation alleging @lintiff was yelling andscreaming obscenities while
defendants extracted Inmate Smith #44876 from his cell.) @aintiff alleges that “after
correctional hearing officer Brian Greenwood reweeMhe video in quesin, he found the plaintiff
‘not guilty’ because that video clearly showsdintiff only quoted the Constitutions.” (JdRlaintiff
further states that the “video established thatas defendant Wimmer who yelled sexual threats
to the plaintiff.” (1d) Plaintiff further argues that “defendarare not being frank when they claim
those requests for production do not exist.”)(Id.support, Plaintiff attach a copies of an Incident
Report involving Inmate Roger Smith dated September 1, 2013. (Document No. 65-1, p. 8.)

In Response, Defendants argues that Pfaistinot eritled to theextraction videos of
Inmates Samuel Ramsey and Roger DwaynelSifidocument No. 84, p. 6.) Defendants explain
that “[i]tis the policy of theMount Olive Correctional Complex that it does not produce information
concerning any aspect of one inmate’s incarceration to another inmateDdfdndants further
argue that there are no extraction videos raggidmate Roger Dwayne Smith and Inmate Samuel
Ramsey. (19.

In Reply, Plaintiff requests that sanctions beased if “during the course of this action it
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becomes known that the defendants unlawfully altered, destroyed, or concealed those security
videos.” (Document No. 95, p. 3.)

The undersigned finds that Plaintiff's Motido Compel should be granted as to the
extraction video of Inmate Smith and denied as to the extraction video of Inmate Ramsey. Based
upon a review of Plaintiff's claims and a reviek the record, the undersigned finds that the
extraction video of Inmate Smith is relevantréview of the Incident Report prepared by Joe
Wimmer on September 1, 2013 (DOUTY 0005) resethlat Plaintiff was allegedly yelling
obscenities during the extraction of Inmate Smith. A further review of the record reveals that
Andrew Hudson deployed two one second burstaxdresin capsicum because Plaintiff was yelling
obscenities causing a disturbance within the @g@@yTY 0007). Plaintiff corgnds that he was not
yelling obscenities during Inmate Smith’s extraction and Defendants used excessive force by
deploying the bursts of oleoresin capsicum. €f@e, the undersigned finds that the video of
Inmate Smith’s extraction is clearly relevant. The undersigned notes that Plaintiff fails to explain
how or why the video of InmatRamsey’s extraction is relevant and his conclusory claim of
relevancy is insufficient. According, it is hereDRDERED that Plaintiff’'s Motion to Compel is
DENIED as to Request for Production No. 10 &RANTED as to as to Request for Production
No. 11.

Concerning Defendants’ claim that the extractvideo of Inmate Smith does not exist, the
CourtORDERS Defendants to conduct a further searcheiew of the Incident Report involving
Inmate Roger Smith dated September 1, 2013, reveals that the extraction and decontamination of
Inmate Smith was videoed by Nicholas Boydhu@®ocument No. 65-1, p. 8.) If no such video

exists, or if such photographs or videos existiedne time but no longer exist, the Defendants are
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ORDERED to respond with an explanatias to the status of such evidence. To the extent the video
concerning Inmate Smith exists, DefendantsGIROERED to produced it by hand-delivering a
copy of the DVD in question, with proper labeling to indicate that the DVD is evidence in Civil
Action No. 2:13-cv-32832 in the United States DatiCourt for the Southern District of West
Virginia, and shall review the DVD with the Plaifith person, at some point prior to the conclusion
of the discovery period. Thereafter, in accoawith the policy memorandum discussed above,
it is herebyORDERED that the DVD shall be documented @ert of the Plaintiff's Personal
Property in the State Shop, and Befendants or their agents at I@Q, shall provide the Plaintiff
with access to review the DVD as necessary duhiegourse of this litigation. If the Defendants
wish to seek the entry of a Protective Ordancerning the video, they should submit a proposed
Protective Order for entry by the Court.
F. Request for Production of Documents Nos. 12, 13, and 14.

REQUEST FOR PRODUCTION NO. 12. Any and all documents concerning

Plaintiff's violation report hearinfpr docket no. MOC-13-0914-E; and MOC-13-

0915-E, conducted on the date September 16, 2013.

RESPONSE: Incident reports for MOC-13-0914-E and MOC-13-0915-E, as they
pertain to the Plaintiff herein are attacheteto, respectively, as Exhibits B and C.

REQUEST FOR PRODUCTION NO. 13. Any and all documents concerning
Plaintiff's violation report hearinpr docket no. MOC-13-1028-G, conducted on
September 20, 2013.

RESPONSE: The incident report for MOC-1828-G, as it pertains to the Plaintiff
herein is attached hereto as Exhibit D.

REQUEST FOR PRODUCTION NO. 14. Any and all documents concerning
Plaintiff's violation report hearinfpr docket no. MOC-13-1080-G; and MOC-13-
1081-G, conducted on the date October 17, 2013.

RESPONSE: The incident report for i1 3-1080-G and MOC-13-1081-G, as they
pertain to the inmate herein are attached hereto as Exhibits E and F.
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In his Motion to Compel, Plaintiff complasrthat although “defendants did produce paper
documents, they have failed to produce the audio-recordings from the aforementioned requests.”
(Document No. 65, p. 11.) Plaintiff contends thjghose records are relevant evidence in which
plaintiff has direct communication, verbally, with defendants Hudson, Hypes, and Wimmer
regarding facts and defenses at issue) (Id.

In Response, Defendants argue that they have produced the incident reports for all the
incident numbers requested by Plaintiff. (Do&nnNo. 84, p. 6.) Defendants explain that “[these
paper documents set forth in detail what transpired between the plaintiff and various correctional
officers during the requested time period.”)Defendants state that “plaintiff did not request audio
recordings in his request for production of docuteeand it is not the policy of the Mount Olive
Correctional Complex to produce audio records to an incarcerated inmade.” (Id.

In Reply, Plaintiff argues th&tolicy Directive 325.00(V)(B)(1§)rovides that “the hearing
proceedings shall be recorded by a stenograptesgnetic tape, or digital recording” and “hearing
recordings shall be retained for a period of (@)oyears.” (Document No. 95, p. 3.) Plaintiff alleges
that the hearings “are well withthis two year retaining period” and “defendants are in possession
of them.” (Id)

Although Plaintiff failed to specifically requetste audio recordings, the undersigned notes
that Plaintiff is proceedingro se and should be granted someway. The undersigned finds that
the audio recordings are relevant as theyolve the underlying facts concerning Plaintiff's
excessive force and battery claims. According, it is he@RPERED that Plainiff's Motion to
Compel isGRANTED as to Request for Production Nos. 12, 13, and 14. Defendants are

ORDERED to produced the audio recordings by hand-delivering a copy of the recording in
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guestion, with proper labeling to indicate that éluelio recording is evidence in Civil Action No.
2:13-cv-32832 in the United States District Courttfte Southern District of West Virginia, and
shall review the audio recording with the Pldint person, at some point prior to the conclusion
of the discovery period. Thereafter, in accoawith the policy memorandum discussed above,
it is herebyORDERED that the audio recording shall be documented as part of the Plaintiff's
Personal Property in the State Shop, and the Defendatiteir agents at MOCC, shall provide the
Plaintiff with access to review ¢haudio recording as necessary during the course of this litigation.
If the Defendants wish to seek the entry Bfratective Order concerning the audio recording, they
should submit a proposed Protective Order for entry by the Court.
G. Request for Production of Documents No. 15.
REQUEST FOR PRODUCTION NO. 15. Any and all documents concerning the
violation report hearing for inmate James Mullins, docket no. MOC-13-0925-G,

conducted on the date September 16, 2013.

RESPONSE: Objection. The Plaintiff hargis not entitled to receive the incident
report/violation report hearing for another inmate.

In his Motion to Compel, Plaintiff argues that he “is not requesting any paper documents,
but specifically the audio-recording, which is kelat evidence pertaining to facts and defense in
this case.” (Document No. 65, p. 11.) Plaintiff aaxds that “[i]n the said recording, during this
hearing is an MOCC guard admitting to enforcingtmélaw, and that defendant Ballard, or other
supervisors, ordered and/or declared said policyustom (note: audio-recordings from disciplinary
hearings are retained for a period of two (2) years.); fio. 11 - 12.) Plaintiff argues that this is
not protected information as the plaintiff has put this at issue before the_bany’ @d.)

In Response, Defendants argue that they “cannot produce a violation report for Inmate James

Mullins as that report has nothing whatsoevetdavith this plaintiff's case.” (Document No. 84,
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p. 6.) Defendants further contend that Plaintiff “dmt request audio recordings in his request for
production of documents, and it is not the polaf the Mount Olive Correctional Complex to
produce audio recordings to an incarcerated inmate)” (Id.

In Reply, Plaintiff again argues that PgliDirective 325.00(V)(B)(18) provides that “the
hearing proceedings shall be recorded by a stapbgr, magnetic tape, or digital recording” and
“hearing recordings shall be retained fopexiod of two (2) years.” (Document No. 95, p. 3.)
Plaintiff alleges that the hearing is “ well withms two year retaining period” and “defendants are
in possession of them.” (Id.

The undersigned notes that Plaintiff alleged tefendants implemented “martial law” and
improperly allowed staff discretion to use chemaggnts and other riot control weaponry. Plaintiff
contends that the above requested audio recording contains evidence proving that correctional
officers were acting under “martial law” at the tioféis injuries. The undersigned finds this audio
recording could contain potentiallylegant information. Defendants a®2&RDERED to produced
the audio recording involving Inmate James Mullins to the Courhfcaimera review.

Based upon the foregoing, it is hereORDERED that Plaintiff's Motion to Compel
(Document No. 65.) ISRANTED in part andDENIED in part. Defendants ar®@ RDERED to
produce any documents responsive to the requespeasically directedl@ove to the Plaintiff on
or beforeApril 24, 2015.

In accordance with Rule 72(a) of the FederdeRof Civil Procedure, the parties are hereby
notified that the rulings set forth above maycbatested by filing objections to this Order within
14 days. If objections are filed, the District Coumjted States Districtudge John T. Copenhaver,

Jr. presiding, will consider the objections and Mpdr set aside any portion of the Order which
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it finds to be clearly erroneous or contrary to law.
The Clerk is hereby directed to mail a copytlos Order to Plaintiff, who is actingo se,

and to counsel of record.

ENTER: April 6, 2015. ]: ¢ :

R. Clarke VanDervort
United States Magistrate Judge
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