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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
STATOIL USA ONSHORE
PROPERTIES INC.,
Plaintiff,
V. CIVILACTION NO. 2:14-cv-021169
PINE RESOURES, LLC,

Defendant.

MEMORANDUM OPINION AND ORDER

The Court has reviewe8tatoil USA Onshore Propersielnc.’s Motion for Summary
Judgmen{Document 103) anlemorandum of Law in Suppd®ocument 104)Defendant Pine
Resources, LLC’s Response in Oppositidal&ntiff’s Motion for Summary Judgmei@ocument
105), andStatoil USA Onshore Properties Inc.’s Reply in Support of Its Motion for Summary
Judgment on DamagéBocument 110). The Court has also revie@etendant Pine Resources,
LLC’s Motion for Summary Judgment on Dama(i@gscument 107) anilemorandum of Law in
Support(Document 108)Statoil USA Onshore Properties Inc.’s Response in Opposition to Pine
Resources, LLC’s Motion for Summary Judgment on Dam@mssument 112), anbefendant
Pine Resources, LLC’s Reply in Support of Its Motion for Summary Judgment on Damages
(Document 113). Additionally, the Court has reweelall attached exhibits. For the reasons

stated herein, the Court fintigat both motions for summajudgment should be denied.
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This case involves a contract dispute betweeRkhiatiff, Statoil, ad the Defendant, Pine.
The Court previously issued apinion granting summary judgnteto Statoil on the issue of
whether it was bound by certain catt provisions as the succesBmthe party that entered into
the contract. (Mem. Op. and Order) (Document 9The Fourth Circuit reversed and remanded.
(4CCA Op.) (Document 97). The factual bgodund is thoroughly set ffth in those opinions,
which the Court incorporates herein. Therefanely a brief summary othe relevant facts is
necessary.

Pine owned the mineral interests for a 56%dcact of land in Barbour County, West
Virginia (the Langley tract). 12008, Pine sold the Marcellusmaral rights to PetroEdge, a non-
party to this suit, for $479,876.0pursuant to the terms of a febhase and Sale Agreement
(PetroEdge PSA). (att'd as Pl.’s Ex. 1) (Dowent 103-1.) Pine retained an 18% overriding
royalty interest (ORRI). The PetroEdge PBwvided, among other things, that the Purchaser
would apply for a meter tap on a gas transraissine within sixty days of execution of the
PetroEdge PSA, sptidone well within one year after ind&tion of the meter tap, and spud three
wells (including the first well) within fiveears after installation of the meter tapd. @t § 5.7.)
The specific language, adeeant, is as follows:

(@  On or before the sixty (6@ay anniversary of the Execution
Date, Purchaser shall apply fomeeter tap on a gas transmission

line of Purchaser’s choice in Banlr County, West Virginia at a
location to be specified by Puraser. The day upon which such

1 The parties dispute the implications of the contract language requiring that the Purchaser ‘spudiierlsm-
Webster defines “spud” as “to begin to drill (an oil well)Spud Merriam-Webster’'s Collegiate Dictionary (10th ed.
1998); see alsoMerriam-Webster.com Merriam-Webster, n.d. Web. (visited June 14, 2017). Likewise,
representatives of Pine and experts for both parties dtaedspudding” a well refers to the start of the drilling
process.
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meter tap is installed shall be referred to herein as the “Langley Tap
Installation Date.”
(b) On or before the one (1) yeanniversary of the Langley Tap
Installation Date, Purchaser shgtlud not less than one (1) well on
the Contract Area. On or beforeetfive (5) year aniversary of the
Langley Tap Installation Date, Rinaser shall spud not less than
three (3) wells on the Contract Area (provided that, for the
avoidance [of] doubt, any wellpadded in satisfaction of the
obligation described in the preceding sentence shall also be credited
towards the obligation described in this sentence).

(PetroEdge PSA §5.7.)

PetroEdge twice negotiated for additional tirmepply for the meter tap and to begin the
first well. It began drilling one well, the Bumgher 5-2H, but did not complete the well or begin
production. The surface entry point of drilling foetBumgardner 5-2H is not within the Contract
Area, and PetroEdge did not cales it to satisfy the PetroEddgeSA until the lateral drilling
reached the Contract Area. There is disput® aghether the Bumgardner 5-2H satisfies one of
the well requirements in the PetroEdge PSAiténcurrent, non-producing state. In 2012,
PetroEdge sold the Marcellus mineral rights to Stataithe Statoil PSA. (att'd as Def.’s EXx. 6)
(Document 105-1.) The Statoil PSA specificallferences the unfulfilledbligation todrill two
additional wells on the Langley tractPine representatives testified that Pine insisted on a drilling
obligation in the PetroEdge PSA because the Langéey was the most valuable to Pine, based
on its size and Pine’s ownershipalf mineral rights for the tract. Those representatives recalled
some negotiation regarding the timing of the ddtiign to spud wells. Ty testified that the
intent of the PetroEdge PSA as a whole, &adtion 5.7 specifically, was to ensure prompt
completion of wells and production of gas.

The PetroEdge PSA contains a provision disclaiming any “special, punitive, indirect or

consequential damages in connection with #gseement and the transactions contemplated
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thereby.” (PetroEdge PSA at § 8.13.) Both parties have submitted expertrepgatsiing the
potential damages arising from tlagk of royalty payments due to the failure to complete wells,
with vastly divergentesults, based on different methodologies and different assumptions as to
anticipated output and anticipated prices.

Statoil previously sought summary judgmen two grounds: that it was not bound by the
contract provisions at issue, and that the résdébreach did not result in damages. The Court
found that it was not bound by the contract priovis and did not reach the damages question.
The Fourth Circuit reversed, findiigat the contract should be readre broadly to give meaning
to a successors and assigns clause and to basworiwith the Pine PSA'’s apparent objective of
promoting mineral production.” (4CCA Op. at 15However, the FourtRircuit “decline[d] to
engage in a complex injury analysis” and instead left “the issue of injury for the district court to
address on remand in the first instanceld. &t 27.) Pine and Staktave filed cross motions

for summary judgment, which are fully briefed and ripe for ruling.

STANDARD OF REVIEW
The well-established standard in consideratib a motion for summary judgment is that
“[t]he court shall grant summary judgment if tii@vant shows that there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter of law.” Fed. R. Civ. P.
56(a)—(c);see also Hunt v. Cromarti®26 U.S. 541, 549 (1999¢elotex Corp. v. Catretd77
U.S. 317, 322 (1986)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986Hoschar v.

Appalachian Power Cp739 F.3d 163, 169 (4th Cir. 2014). A “reaal fact” is afact that could

2 Both parties have filed motions seeking to exclude the opposing party’s expertgurgases of the motions for
summary judgment, the expert reports will be considerd¢det@xtent they provide relevant information within the
applicable standard of review.
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affect the outcome of the casénderson 477 U.S. at 248News & Observer Publ'g Co. v.
Raleigh-Durham Airport Auth597 F.3d 570, 576 (4th Cir. 2010A “genuine issue” concerning
a material fact exists when the evidence is suffitto allow a reasonable jury to return a verdict
in the nonmoving party’s favorFDIC v. Cashion 720 F.3d 169, 180 (4th Cir. 2013Jews &
Observer 597 F.3d at 576.

The moving party bears the burdef showing that there is rgenuine issue of material
fact, and that it is entitletb judgment as a matter of law. Fed. R. Civ. P. 5&alptex Corp.
477 U.S. at 322-23. When determining whether sarpudgment is apppriate, a court must
view all of the factual edence, and any reasonabiéerences to be drawtherefrom, in the light
most favorable to the nonmoving partydoschar 739 F.3d at 169. However, the non-moving
party must offer some “concrete evidence from Wwtaaeasonable juror could return a verdict in
his favor.” Anderson477 U.S. at 256. *“At the summgndgment stage, the non-moving party
must come forward with more than ‘mereesplation or the building of one inference upon
another’ to resist dismissal of the actionPerry v. KapposNo.11-1476, 2012 WL 2130908, at
*3 (4th Cir. June 13, 2012ufpublished decision) (quotirfgeale v. Hardy 769 F.2d 213, 214
(4th Cir. 1985)).

In considering a motion for summary judgmehg court will not “weigh the evidence and
determine the truth of the matteAhderson477 U.S. at 249, nor will inake determinations of
credibility. N. Am. Precast, Inc. v. Gen. Cas. Co. of WWi808 WL 906334, *3 (S.D. W. Va. Mar.
31, 2008) (Copenhaver, J.) (citi®@psebee v. Murphy97 F.2d 179, 182 (4th Cir. 1986). If
disputes over a material fact exist that “camdsmlved only by a finder of fact because they may

reasonably be resolved in favor of eitparty,” summary judgmens inappropriate. Anderson



477 U.S. at 250. If, however, the nonmoving partyisfm make a showing sufficient to establish
the existence of an element essential to gaaty’'s case,” then summary judgment should be
granted because “a complete fedlof proof concerning an esgml element . . . necessarily
renders all other facts immaterial.Celotex 477 U.S. at 322-23.

When presented with motions for summary juéginfrom both parties, courts apply the
same standard of reviewTastee Treats, Inc. v. U.S. Fid. & Guar. C2008 WL 2836701 (S.D.
W. Va. July 21, 2008) (Johnston, aff'd, 474 F. App'x 101 (4th Cie012). Courts “must review
each motion separately on its own merits to metege whether either of the parties deserves
judgment as a matter of law,” resolving fadtdesputes and drawing inferences for the non-
moving party as to each motionRossignol v. Voorhaar316 F.3d 516, 523 (4th Cir. 2003)
(internal quotation marksnd citations omittedgee alsdMlonumental Paving &xcavating, Inc.

v. Pennsylvania Manufacturers' Ass'n Ins.,Ad6 F.3d 794, 797 (4th Cir. 1999).

DISCUSSION

Statoil moves for summary judgment “becaBsge has suffered no cognizable injury and
had no recoverable damages.” (&taMem. in Supp. of MSJ, at 2.) Statoil argues that the
contract does not require that wells be comgleteproducing, and failure to spud wells does not
itself result in lost royalties. Further, Statoilntends, any damages related to the failure to spud
wells would be consequential damages, whach waived in the PetroEdge PSA. Should its
motion for summary judgment lkenied, Statoil argudabat factual disputes preclude summary
judgment for Pine. Statoil emphass disputes related to the propentract interpretation based
on the parties’ conduct, and the assumptions necessary to generate a damages estimate, including

the type of wells, the amount of anticipatatheral production, and future price estimates.

6



Pine argues that Statoil’'s impgetation of Section 5.7 genersien absurd result that would
render the contract senselesBine urges the Court to integb the spudding olglation in the
context of the PSA and in light of the parti@sent, and find that Statoil was required to drill
completed wells and bring them on line. Pinggests that, because the PSA and deed transferred
Marcellus mineral rights, “spuddingfieans to begin to drill at the Marcellus layer. Pine further
argues that “when a party refuses to perfaha underlying work togenerate oil and gas
production, as required by the contract, the pysduction constitutes direct damages flowing
from the breach.” (Pine Resp. to Statoil MSJ5at Pine states & damages are reasonably
ascertainable based on its expert's analysisl seeks judgment in the amount of at least
$1,846,040, plus pre- and post-judgment interest.

Courts considering contract cases must filstermine as a matter of law whether the
contract is ambiguousGoodman v. Resolution Trust Car@g.F.3d 1123, 1126 (4th Cir. 1993)
(“The question as to whether a contract is ambiguous is a question of law to be determined by the
court.”) A writing is ambiguous if it is “reamably susceptible of wvdifferent meanings”
particularly “in light of the surrounding circumstancesEstate of Tawney v. Columbia Natural
Res., LLC633 S.E.2d 22, 28 (W. Va. 2006). Howevet]H§ mere fact thgbarties do not agree
to the construction of a contract does not render it ambiguoBsrkeley County Public Service
Dist. v. Vitro Corp. of Americal62 S.E.2d 189, 200 (W. Va. 1968). #&¥tthe intent of the parties
is set forth in unambiguous languate contract must be enforcactording to its plain meaning.
Zimmerer v. Roman®79 S.E.2d 601, 610 (W. Va. 2009) (citing Syl. piCatiga Development
Company v. United Fuel Gas Compah#8 S.E.2d 626 ( W. Va. 1963))If the contract language

is ambiguous, courts may consider extrinsic ewiddn determine the intent of the partieSstate



of Tawney 633 S.E.2d at 30, footnote 5 (quoting friviatson v. Buckhannon River Coal (3b

W. Va. 164, 120 S.E. 390 (1923)). If extrinsic ende is in conflict osubject to alternative
interpretations, the meaning must be determined by a fact-fitrdlerHowever, courts may
interpret ambiguous contracts when rules of cositn govern the outcome or when there is no
factual conflict regarding the extrinsic evidence.

In West Virginia, compensatory damagesibreach of contract case “are those as may
fairly and reasonably be consider@sl arising naturally—that is, @arding to the usual course of
things—from the breach of the coatt itself, or such as may reasonably be supposed to have been
in the contemplation of both parties at the time timayle the contract, as the probable result of its
breach.” Syl. Pt. Kentucky Fried Chicken of Morgantown, Inc. v. Sell@&b4 S.E.2d 823, 824
(W. Va. 1975). “Compensatory damages...mustproved with reasonable certaintyltl. at
Syl. Pt. 3. Direct damages are “those directly flowing from the contract breach” and “are a natural
consequence of the breach.” Syl. PD2sco Corp. v. Harry W. Trushel Const. C&l3 S.E.2d
85, 87 (W. Va. 1991). Consequential damages are those “that arise from the special
circumstances of the contract,” and require a $hgwhat “at the time of the contract the parties
could reasonably have anticipated that these daswould be a probaliesult of a breach.”Id.
“Whether contract damages are direct or consatitplés a question of law for the trial court.Id.
at Syl. Pt. 3.

The Court’s interpretation of the PetroEdgeARBust be guided by the Fourth Circuit’s
conclusions in this case. The Fourthra@it found, based on the spudding obligations, the
requirement that the purchasetdi@egular meetings, the provisiofws cooperation during drilling

and well maintenance, the procedures set fimtrabandonment and restoration of a well that



ceased to produce, and the mineral royalty compiensstructure, that the PSA had the “apparent
objective of promoting mineral production.” (4C@¥p. at 15.) In concluding that Statoil was
bound by the contract provisions sduie, the Fourth Ciudt noted that “[t]hs elaborate production
scheme would be frustrated iftReEEdge could simply assign its indst to a party that would in
no way be subject to the scheme.ld.Y The Fourth Circuit furthreutilized a broad construction
of the contractual terms.

In light of the Fourth Circuiis construction and findings anide context of the PetroEdge
PSA as a whole, the Court finds the PSA is g@ubus with respect to vetther mineral production
is required. As an initial matter, it is clear t&aatoil is in breach ofé&ktion 5.7(b), as it has not
either begun or completed two of the three remlivells. The parties dispute whether Section
5.7 should be read to require production andm@apamying royalty payments. The plain language
of Section 5.7(b) requires only that the “Purd@rashall spud not less than three (3) wells on the
Contract Area” within five yearafter the installation of a meta&ap. (PetroEdge PSA, 8§ 5.7(b).)
The dictionary, the parties, atige experts all agree that a wisll“spud” when drilling begins,
despite Pine’s arguments to the contrary iitsfing. The contract deenot contain an express
production requirement or a royakicceleration clause, and the atzseof such a provision must
be considered in determining the parties’ infendowever, the Fourth Circuit has found that the
contract as a whole has the objective of priamgomineral development. Although Section 5.7

sets forth deadlines for beginning the wells, it cdagdread to impliedly require that those wells

3 This Court recently found a royakgceleration clause enforceable in LarhgeTams Management, 5:15-cv-6746.
There, a landowner transferred his ingtie a coal mine to Tams Management. The parties signed a contract setting
a timeline for Tams to pursue permits, and a royalty actielerelause requiring Tams pmy the first $2,000,000 in
royalties if it failed to obtain the permits within the deadline set forth in the contMetmorandum Opinion and
Order, 5:15-cv-6746, (March 11, 2016).
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be completed within a reasonable time, and Heation, together with the remainder of the
contract, could be read to require production. Skgoil’s position in this case demonstrates, there
is little point in beginning talrill a well without completing if.

Pine’s representatives testified that it was their understanding that the intent of the contract
was to require production. Statoil has presented evidence that Petoatedgiered the drilling
obligation satisfied with respect to the Bumgamd&-2H well, which remains incomplete and is
not producing. The extrinsic ewddce presented, theoe¢, does not clearlesolve whether the
PetroEdge PSA requires production of minerals. The remainder of the PSA does not provide
clarity. Although the PSA clearlyontemplateproduction, it does not cleangquireproduction.

It sets forth the royalties that stitbe paid on any gasoduced, as is typical contracts conveying
mineral rights, but does not expsty require the Purchaser to proegas. Because the contract

does not contain an express production requirement, it is not clear that Pine has been injured by
Statoil’'s breach of the spudding obligation. Thte Court need not aeh Pine’s arguments
regarding the proper calculation @dmages, except to note that there remains significant factual
dispute to be considered at trial, should the caaeh that point. Neith@arty has met its burden

of demonstrating that it is entitled to judgmentasatter of law. In short, Statoil has not shown

that it would be entitled to judgment as a matietaw if factual disputes and inferences were
resolved in favor of Pine. Likése, Pine has not shown that ibwd be entitled to judgment as

a matter of law if factuatlisputes and inferences were resoluedavor of Statoil. Therefore,

4 However, there may be scenarios in which a company would choose to delay producing minemés iof h
improved market conditions, even with a completed w@&ecause the PetroEdge PSA is silent as to any production
requirement, it is not clear whether there circumstances in which Statoil or its successor(s) could choose to place
a viable well off-line, if the PSA isead to require completed wells.
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summary judgment is not appropriate.

CONCLUSION
WHEREFORE, after thorough reviewdacareful consideration, the Court her€@RDERS
that Statoil USA Onshore Properties Inc.’s Motion for Summary Judg(mdument 103) be
DENIED, and thaDefendant Pine Resources, LLC’s Matior Summary Judgment on Damages
(Document 107) b®ENIED.

The Court observes that therfi@s conducted mediation prido the issuance of this
opinion. Accordingly, the Cou®RDERS that this matter bREFERRED to the Honorable
Omar J. Aboulhosn, United States giktrate Judge, for mediation.

The CourtDIRECTS the Clerk to send a certified copytbfs Order tdMagistrate Judge

Aboulhosn, to counsel of record,cato any unrepresented party.

ENTER: June 16, 2017

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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