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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

WILLIAM V. WHITING,

Plaintiff,
V. CIVILACTION NO. 2:14-cv-25223
CHRISTOPHER S. BUTCH,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the court is the defendakitgion for Summary Judgment [ECF No. 25].
On February 11, 2016, the court issued a NoticeOppmbrtunity to Respond [ECF No. 43], stating
the court is considering granting summary judgnienthe defendant on gunds not raised in the
defendant’s Motion. For the reasotiescribed below, the cO@RANT S summary judgment for
the defendant on the grounds raised by the courteifspally, that the @intiff has failed to
present sufficient evidende support of his claim. The defendant’s MotiofDiENIED as moot.

l. Background

The plaintiff filed a Complaint alleging breaohcontract and legal malpractice against
his former divorce attorney, ChristopherBsitch, on August 28, 2014. ComfECF No. 1]. The
action stems from the plaintiffdissatisfaction with the divisioof marital property in a court-
approved Settlement Agreement, forigéhthe plaintiff blames Mr. ButclBee, e.g.ld. at 4-5.
The plaintiff alleges he was entitled to fifty percehthe marital estate but only received twenty-

two percentld. at 9-10. Plaintiff attached to his Colaint the Final Order of Divorce and the
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Property Settlement Agreement incorporateddimerwhich specifically states that each party
“fully understands the facts and aflthe terms of this Agreemeas expressed and that each party
believes the Agreement is fair, just, eqoiéaand reasonable.” Final Order of Divorte,Re
Marriage of Whiing & Whiting No. 10-D-261 (Fam. Ct. KanawlCty. W. Va. Nov. 13, 2012)
[ECF No. 1-1]. It further states:

To the extent that the marital propersydivided in a manner which is not 50/50

each party agrees that in his/her opinion the division is nevertheless both equitable

and fair. Each party has been fully inforntédhe statutory righto a 50/50 division

and each offers no objection to the abaovenner of the division or to the values

assigned to the propernty assets divided.
Id. This Order bears the plaintiff's signature.

Nevertheless, the plaintiff claims he was dgadhin the amount dhis shortfall because
Mr. Butch breached his duty to provide “compeétegpresentation and lelgservices with the
reasonable diligence and care in compliance and conformity with the professional standards and
skills required of a lawyer regsenting a client underircumstances similar to those of [the
plaintiff].” Compl. 4-5. This language forms thesimof both the legal malpractice and breach of
contract claimsCompare idat 6,with id. at 9.

The defendant moved for summary judgment on December 31, 2015. The Motion for
Summary Judgment argued thal {ie plaintiff's legal malpractice claim should fail because the
plaintiff had failed to make a prima facie casaying presented no evidence to support a recovery,
and (2) the plaintiff's breach of contract and legalpractice claims were collaterally estopped
by the underlying divorce proceedings. Mot. Summ J. 1-2.

The plaintiff subsequently moved to voluntaigmiss his legal malpractice count, stating

that the malpractice count could not proceedthfaut expert testimony to be provided by an



attorney familiar with the standard of care falanestic relations attorney in the Charleston, West
Virginia area,” yet plaintiff hadkailed to timely procure and discloaa expert witness. Mot. Leave
to Voluntarily Dismiss |1 10, 13 [ECF No. 35ee alsoOrder, Jan. 20, 2016 [ECF No. 38]
(granting the plaintiff's motion tdismiss legal malpractice claim).

After the court granted the plaintiff antersion, the plaintiftimely responded to the
Motion for Summary Judgmenhd the defendant timely reptieOrder, Jan. 13, 2016 [ECF No.
33]; Resp. [ECF No. 40]; Reply [ECF No. 42]. Iz iReply, the defendant rat for the first time
the argument that the plaintiff'sdmch of contract claim was altaxtually insufficient. Reply 3.
Accordingly, the court issued a Notice and Oyoity to Respond (“Notie”), pursuant to Rule
56(f) of the Federal Rules of Civil Procedure, mfiicng the plaintiff “the court is inclined to find
that the plaintiff has failed to make a prima &showing that he is atiéd to recover on his
breach of contract action, having provided no erak regarding any of the elements of breach of
contract.” Notice 1, Feb. 11, 2016. The plaintifteafanother extension, timely responded and the
defendant replied. Resp. to Notice. [ECF M6]; Reply to Notice [ECMNo. 47]. The matter is
now ripe for review.

. Legal Standard

Summary judgement is appropriatehere is no genuine dispute as to any material fact
and the moving party is etldd to judgment as a mattef law. Fed. R. Civ. P56(a). After giving
notice and a reasonable time to respond, the coay “grant the motion on grounds not raised by
a party” or otherwise grant summary judgmsma spontefFed. R. Civ. P. 56(ffaccordCelotex
Corp. v. Catrett477 U.S. 317, 326 (1986). In considegria motion for summary judgment, the

court will not “weigh the evidence and determine the truth of the maedérson v. Liberty



Lobby, Inc, 477 U.S. 242, 249 (1986). Instead, the couittdvaw any permissible inference from
the underlying facts in the light most favorable to the nonmoving pdetsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587-88 (1986).

Although the court will viewall underlying facts and infereas in the light most favorable
to the nonmoving party, the nonmoving party noaktes must offer some “concrete evidence
from which a reasonablerjpr could return a verditin his or her favorAnderson477 U.S. at
256. Summary judgment is appropriate whennbiemoving party has theurden of proof on an
essential element of his or her case and doenake, after adequate tirfar discovery, a showing
sufficient to establish that eleme@elotex 477 U.S. at 322—-23. The noowing party must satisfy
this burden of proof by offering me than a mere “scintilla of @ence” in support of his or her
position.Anderson477 U.S. at 252. Likewise, conclusorieghtions or unsupported speculation,
without more, are insufficient to preclutiee granting of a summary judgment motiSee Dash
v. Mayweather731 F.3d 303, 311 (4th Cir. 2013tone v. Liberty Mut. Ins105 F.3d 188, 191
(4th Cir. 1997).

IIl.  Discussion

The plaintiff has failed to offer any sigréfintly probative evidence from which a
reasonable juror could return a verdict in higofa The burden is squarely on the plaintiff to
support the elements of his claiiet, in the year and a half si& filing his Complaint, the only
evidence the plaintiff has produced—and only ispanse to the court's Notice—is a five-page
affidavit restating the allegations in the Complakit. [ECF No. 46-1]. Apended to this affidavit
is a largely irrelevant transcript of settlemeegotiations between the plaintiff and his wife, as

well as the Kanawha County Family Court'sn&li Order of Divorce ioorporating a Property



Settlement Agreement, which was previously agado the Complaint. Sett. Tr. [ECF No. 46-1
at 9], Final Order of Diorce [ECF No. 46-1 at 23].

The court must first determine how to consttbe plaintiff's breach of contract claim
under West Virginia law. When “deciding whetlibe allegations of enalpractice action sound
in contract or are merely posed in language to nfake appear contractual in nature when in fact
they arise in tort,Hall v. Nichols 400 S.E.2d 901, 904 (W. Va. 1990Yest Virginia law has
adopted the following approach:

Where the act complained of is a breaclsmécific terms othe contract without
any reference to the lelgduties imposed by law upatme relationship created
thereby, the action is contractual. Whemélssential claim dhe action is a breach
of duty imposed by law upon the relationstaf attorney/client and not of the
contract itself, the action is in tort.

Id. (quotingPancake House, Inc. v. Redmoid6 P.2d 575, 578 (Kan. 1986)).
To make this determination, the court turnghe plaintiff’'s articlation of his breach of
contract claim:

Pursuant to the Agreement for Legal Seegi, and as a lawyer who claim [sic] to
be experts [sic] in domestic relationsvlavith over 25 years of experience, Butch
owed a duty to provide [the plaintiff] ogpetent representation and legal services
with the reasonable diligence and carecompliance and conformity with the
professional standards and skills requiogédch lawyer representing experience in
domestic relations law to collect the maxaim value of the Marital Estate due and
owing to [the plaintiff] . . . .

Compl. 10. The plaintiff statesahMr. Butch breached his duties @avto the plaintiff under their
“Agreement for Legal Services” by:

(a) failing to properly evaluate and rew the proposed Settlement Agreement
drafted by [plaintiff's wife’s] counsel to nk& sure that the value of the Marital
Estate passing to Willie was not less than 50% of the value of the net Marital
Estate as of the date of entry of the Judgment;

(b) failing to file a motion seeking tmodify the Judgment after entry;



(c) failing to adequately investigate angchver and obtain cumeappraisals for
the marital Property.

Id. The plaintiff later focuses on his expectation of receiving fifty percent of the marital property
in his Response to this court’'s Notice. RespNatice 3 (“[Mr. Butch] breached his obligations
under the contract for legal services by not makung that the marital property was distributed
on a 50/50 basis or that the settlementement contained an equalization clause.”).

The plaintiff has not provided evidence thas tlleged breach pertains specifically to a
contractual term. In his affidavitye plaintiff states that he “hired Defendant Christopher S. Butch
... to provide legal representation and adviamimection with [plaintiff's] divorce proceedings.”
Aff. § 2. The plaintiff avers that “[Mr. Butckggreed to provide comprehensive recommendations
and legal advice in connectiontiwv his divorce and in defensd the dissolution proceedings,
including but not limited to obtainifg a division of the marital perty that was not less than a
50/50 split of the marital propertyAff. § 4. Nowhere does the plaiifi assert that the there was
a contractual obligation that MButch deliver a 50/50 split of ¢hmarital property. The plaintiff
states the defendant agreed to provide “legptesentation and advitejot a guarantee of a
specific outcome. Aff. 4.

The plaintiff is essentily alleging that his @#orney’s conduct felbelow the standard of

care in rendering legal advice and recommendatiddse Hall 400 S.E.2d at 904

L Even the most generous reading of this sentence—understanding the plaintiff to aver that his attorney specifically
contracted to deliver a particular legaltcome as opposed to the plain reading that he contracted to provide legal
advice—does not cure the lack of evidencepaorting such a claim. This single statent in the plaintiff's self-serving
affidavit would be the only evidence of a valid and enforceable contract on a 50/50 settlement outcome—this is plainly
insufficient. See Nat'l Enters., Inc. v. Barne®a01 F.3d 331, 335 (4th Cir. 2000) (finding a “self-serving affidavit”
describing the content of a contract in question insufficient to defeat a motion for summanentiddciting
Anderson477 U.S. at 249%ee also Thompson Everett;In. Nat'| Cable Advert., L.P57 F.3d 1317, 1323 (4th Cir.

1995) (“[1]f the evidence is ‘merely colorable’ or ‘not significantly probative,’ it may not be adequate to oppose entry
of summary judgment.” (quotingnderson477 U.S. at 249-50)).
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(“Notwithstanding the inclusion of the term ‘conttaal’ in the amended complaint, the essence
of the appellants’ cause of action various breaches of duties implied law and not by
contract.”). The obligations asserted by the plaintiff derive from the attorney-client relationship,
and not from a specific term in a contract. Ashstthe plaintiff's claim sounds in tort under West
Virginia law. See Hall 400 S.E.2d at 904 (“Only when the breach pertains specifically to the
‘terms of the contract without any refame to the legal duties imposed by law upon the
[attorney/client] relationship []' is the cause oftian contractual in nature.” (first alteration in
original)); accordConley v. Ryam92 F. Supp. 3d 502, 513 (S.D. W. Va. 2015).

The plaintiff's “contract” claim is indistingusable from the legal malpractice claim that
the court has already dismissed, and it suffers fensame evidentiary deficiencies. The plaintiff
has presented no evidence of the “professi@tahdards and skills required of a lawyer
representing experience in domestic relatiomg”’laf which the defendant has allegedly fallen
short. Compl. 9¢f. Aff. The deficiency idurther underscored by the piéif’s failure to provide
expert testimony on the standard of care, wthelplaintiff has acknowledged was essential to his
legal malpractice claim. Mot. Leave to Voluntarily Dismiss {{ 2, 10.

Because the plaintiff has failed to offer sdaikint evidence from which a reasonable juror
could return a verdict in his favahe defendant is entitled to judgment as a matter of law.

V.  Conclusion

After notice and an opportunity to respond tilaintiff has failed to produce sufficient
evidence to allow a recovery inshfavor. Accordingly, the court herel@RANTS summary
judgment for the defendant. The defendant’s Motion for Sunary Judgment [ECF No. 25] is

DENIED as moot.



The courtDIRECTS the Clerk to send a copy of thisd@r to counsel of record and any

unrepresented party.

ENTER: March 10, 2016
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UNITED STATES DISTKiCT JUDGE



