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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

SHANNON DAVIS,
Plaintiff,
V. CIVIL ACTION NO. 2:14-cv-26957

SECOND CHANCE PRE-OWNED
AUTO SALES, LLC, et al.,

Defendants.
MEMORANDUM OPINION & ORDER
(Defendant’s Motion for Default Judgment)

Pending before the court is Defendant American Credit Acceptance, LLC’s Motion for
Default Judgment Against Second Chance Pre€owkuto Sales LLC (“Motion”) [Docket 35].
For the reasons discussed below, the MotiGdBRANTED..

l. Background

This case arises out of a Retail Installin@ontract and Security Agreement (“RIC”)
between the plaintiff, Shannon Davis, and deéendant, Second Chance Pre-Owned Auto Sales
LLC (“Second Chance”). On March 14, 2014, Ms.viBaentered into the RIC to finance the
purchase of a vehicle. (Compl. ¢bket 1-1] § 16). Pursuant taDeealer Agreement entered into
by Second Chance and American Credit AccegahlLC (*ACA”) in October 2013, (Ex. A,
Dealer Agreement [Docket 35-1ACA subsequently purchaseddatook assignment of the RIC
for the amount of $2,838.13. (Ex. A, McKibben AfDocket 35-1] 1 5). Broadly, the Dealer

Agreement provides that Second Chance Wikfend, indemnify and hold ACA harmless
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against,inter alia, all claims arising out obr resulting from Second Chance’s breach of the
Dealer Agreement, breach o#&nd Chance’s representations and warranties, and any actions of
Second Chance in connection wilie retail installment contracsold to ACA.” (ACA’'s Mem.
of Law. in Supp. of Its Mot. for Defdu. (“ACA’s Mem.”) [Docket 36], at 2).

Shortly after purchase, the vehicle begaqperiencing mechanical problems. (Compl.
[Docket 1-1] § 23). Over the cae of a few months, Second Charfailed to adequately repair
the vehicle, resulting in Ms. Davss'ultimate revocation of acceptanckl. (] 24-51). At the
time of revocation, Ms. Davis had made four of the installment payments due under the RIC in
the amount of $750.82. (ACA’s Mem. [Docket 36], at 2).

The plaintiff filed her compiat in the Circuit Court of Kanawha County, West Virginia,
on September 4, 2014, against both Second CheamteACA advancing the following claims:
(1) Violation of Truth-in-Lending; (2) Breaclkf Implied Warranty;(3) Breach of Written
Warranty; (4) Fraud; (5) Ummscionable Means to Collect;)(&nconscionable Arbitration
Clause; and (7) Unconscionablel&gation Provision Within Arbiaition Clause. On October 17,
2014, ACA removed the case to this court. (Notit®emoval [Docket 1]). Upon receipt of the
plaintiffs Complaint, ACA sent Second @hce a letter demanding Second Chance repurchase
the RIC pursuant to the termstbe Dealer Agreement. (Ex. A, McKibben Aff. [Docket 35-1]
7). After speaking with Second Chance’s manafet,never hearing back from counsel, ACA
sent another letter demanding that Sec@iwnce indemnify and defend ACA against the
plaintiff's claims. (Ex. B, Hvatter Aff. [Docket 35-2] {1 3—4). Second Chance never responded

to these demands.



On October 20, 2014, ACA answered the conmmpldiled a counterclaim against the
plaintiff, and filed a crossclainagainst Second Chance. (Answwe Compl. [Docket 4]). The
crossclaim includes the followingounts: (1) contractual indemiétion; (2) indemnification
and contribution; (3) breach of contract; and (4) unjust enrichmihta{ 17-21). Second
Chance failed to respond to the plaintiff'sngolaint and ACA’s crossclaim. Accordingly, the
clerk entered default as to Second Chance purso&@deral Rule of Civil Procedure 55(a) with
regard to the plaintiff's claims on Decemidd), 2014, (Clerk’s Entry of Default [Docket 13]),
and with regard to ACA’s crossclaim on Febxua6, 2015, (Clerk’'s Emyr of Default [Docket
26]). On May 7, 2015, upon the plaintiff's motionemtered judgment in favor of the plaintiff
against Second Chancgl. Order [Docket 38]see alsoMem. Op. & Order [Docket 37]
(granting in part and denying part plaintiff's Motion for Defalt Judgment pursuant to Rule
55(b))).

Independent of Second Chance, the plairifl ACA reached a settlement agreement,
pursuant to which ACA agreed to pay thaiptiff $8,800 and forgive the balance due on the
RIC. (ACA’'s Mem. [Docket 36], at 4see alsoAgreed Dismissal Order with Prejudice [Docket
32]). The plaintiff also relinquistaeall rights to the vehicle, allding ACA to sell it at an auction
and receive net proceeds $295.00. (ACA’'s Mem. [Docket 36kt 4). Presently, under Rule
55(b), ACA moves for the court to enterfal@t judgment against Second Chance on ACA’s
crossclaims.

Il. Legal Standard

District courts may enter default judgmeaainst a properly served defendant under

Federal Rule of Civil Procedure 55. Rule 55fmpvides for entry of default where “a party



against whom a judgment or affirmative relieb@ught has failed to pldar otherwise defend.”

Fed. R. Civ. P. 55(a). After default is enteredtmy clerk, a party may move the court for default
judgment under Rule 55(b). Indeed, applying to the court for default judgment is necessary
where, as here, the plaintiff's claim is not fosum certain or made ¢&n by computation. Fed.

R. Civ. P. 55(b).

Upon default, all of the well-pleaded facts ge in the complaint as to liability may be
taken as trueSee Ryan v. Homecomings Fin. Netw@83 F.3d 778, 780 (4th Cir. 2001) (“[T]he
defendant, by his default, admitgaintiff's well-pleaded allgations of fact[.]” (quoting
Nishimatsu Constr. Co. v. Hous. Nat'| Bamd5 F.2d 1200, 1206 (5tir. 1975))). “Although
the clear policy of the Rules is to encourag@asstions of claims on #ir merits, trial judges
are vested with discretion, which must be liberally exercised, in entering such judgments and in
providing relief therefrom.United States v. Morad673 F.2d 725, 727 (4th Ci1982) (citations
omitted). The court, however, must not enter default judgment that “differ[s] in kind from, or
exceed in amount, what is demanded in the pleadings.” Fed. R. Civ. P. 54(c).

Il Analysis

ACA seeks judgment in the total aomt of $30,837.20, which @fudes: (1) $8,800.00
for the cost of settlementith the plaintiff; (2) $2,087.31 fothe amount ACA paid to purchase
the RIC from Second Chance, less paymentdentey the plaintiffy(3) $20,244.89 in attorney’s
fees and costs; and (4) a crddit $295.00 for the net sale proce&dSA received for the sale of

the vehicle. (ACA’s Mem. [Docket 36], at 5).

! ACA employee, Katherine McKibben, attests that ACA sold the plaintiffsclefsit an auction for the price of
$295.00, and ACA has attached the relevant Sale Contract. (Ex. A, McKibben Aff. Doclef 38: Ex. A-5, Sale
Contract [Docket 35-1]). Therefore, | find it unnecessary to address this “credit” in my analysis.
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A. Cost of Settlement

The Dealer Agreement specifically eathat the dealer (Second Chance)

shall defend, indemnify, and hold Fim@e Company [ACA] harmless from and

against any and all, claims, losses, liaieif damages, injuries, costs, expenses,

outside attorneys’ fees, courts costs atiter amounts arising out of or resulting

from . . . any actions of Dealer irornection with the Credit Applications and

Contracts sold by it under this Agreement.
(Ex. A, Dealer Agreement [Docket 35-1], at 1Bhe plaintiff contended that ACA violated W.
Va. Code 8§ 46A-2-128 because it knew or shoulceHanown that no debt was owed as a result
of Second Chance’s conduct. (Compl. [Dockét] I 73). Accordingly, her claims against ACA
arose out of the “actions of ¢8ond Chance].” (Ex. A, Dealer Agreement [Docket 35-1], at 13).
In March 2015, ACA reached atdement agreement with the plaintiff on its own. (Ex. A,
McKibben Aff. [Docket 35-1] 1 9see alscEx. B, Hovatter Aff. [bcket 35-2] 1 4-5 (attesting
that ACA sent letters toégond Chance demanding indemnification and inviting Second Chance
to participate in settlement negutons with the plaintiff, but eeived no response)). Pursuant to
this agreement, ACA paid the plaintiff $8,860d forgave the balance due on the RI@.).(
Accordingly, Second Chance is obligated to mddy ACA for the cost of settlement in the
amount of $8,800. (Ex. A, Dealer Agreement [Reic35-1], at 13). ACAS Motion with regard
to the cost of settlementGRANTED.

B. Contract Price

The Dealer Agreement provides:

In the event that Dealer breaches a reprtedion, warranty or covenant contained

in Section 9 with respect @ Contract, Dealer shaif,required and demanded by

Finance Company (i) repurchase such @Gaoitfrom Finance Company and (ii)

reimburse Finance Company for any faesl costs suffered by Finance Company
as a result of such breach.



(Id. at 12). Section 9 requires thtae dealer “fully satisf[y] any and all warranties, expressed or
implied, if any, made to the Buyer relatite the purchase of the Vehicle and Additional
Products.” [d. at 8). Therefore, when Second Chance breached its warranties to the plaintiff,
ACA was authorized to give notice and demarel rgpurchase of the RIC. Upon receipt of the
plaintiffs Complaint, ACA sent Second Cham a letter demanding repurchase of the RIC
pursuant to the terms of theeBler Agreement. (Ex. A, McKibben Aff. [Docket 35-1] | 7).
Second Chance never responded to ACA’s demadndd. (Accordingly, Second Chance is
obligated to reimburse ACA for the costmirchasing the RIC ($283L3), less the amount the
plaintiff paid under the RIC ($750.82), far total amount of $2,087.31. ACA’s Motion with
regard to the contract priceGRANTED.

C. Attorney’s Fees

The Dealer Agreement specifilgaincludes indemnification for attorney’s fees, as well
as reimbursement for fees and costs associafii the dealer's breach. (Ex. A, Dealer
Agreement [Docket 35-1], at 12-13). ACA’s coahsDebra Lee Hovatte has provided an
affidavit detailing the firm of Spilman Thomas Battle, PLLC’s timeand expenses. (Ex. B,
Hovatter Aff. [Docket 35-2]). Upon review, | finthe firm’'s fees and costs to be reasonable.
Therefore, ACA’s motion with gard to attorney’s fees SRANTED, and Second Chance is
liable in the amount of $20,244.89.

IV.  Conclusion

For the reasons discussed ahdMeA’s Motion [Docket 35] iSGRANTED.

The courtDIRECTS the Clerk to send a copy of thisder to counsel of record and any

unrepresented party.



ENTER: August 5, 2015

///w// // %m/i ,

_JOSEPH R~ GOODWIN
UNITED STATES DISTRICT JUDGE
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