IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION
VANDERBILT MORTGAGE
AND FINANCE, INC.,
Petitioner,
V. MISCELLANEOUSNO. 2:14-mc-00136
TONY EDWARD LUCAS,

Respondent.

MEMORANDUM OPINION AND ORDER

The Court has reviewedanderbilt Mortgageand Finance, Inc.’®etition and Motion to
Stay Adversary Proceeding Pending Appeald Request for Temporary Stay Pending
Determination of the Motion to Stay Adversary Proceeding Pending Aflpealment 1), and
accompanyingMemorandum in SuppofDocument 2), filed on July 18, 2014. On August 4,
2014, Petitioner Vanderbilt filed &tipulation (Document 4) whereby the “parties hereby
stipulate that Plaintiff-Rg®ndent [Lucas] shall have through Wednesday, August 13, 2014, to
file a response to [Vanderbilt's] Petition and Motion to Stay.” (Document 4 at 1.) In keeping
with the parties’ stipulation, on Augu&3, 2014, the Plaintiff-Respondent filedR@sponse to
Petition and Motion to Stay Pending App@abcument 5), which the Court has also reviewed,
as well as VanderbiltReply Memorandum in Support of iRetition and Motion to Stay
Adversary Proceeding Pending Appeal and Reqieestemporary Stay Pending Determination

of the Motion to Stay Adversary Proceeding Pending Apfigatument 6) filed on August 20,



2014. For the reasons stated more fully merthe Court finds thathe Petitioner's motion

should be granted in paahd denied in part.

l. FACTUAL AND PROCEDURAL HISTORY
This matter revolves around the lender-baeo relationship between Respondent Tony
Edward Lucas (Mr. Lucas) and Petitioner VandeMortgage and Finarg; Inc. (Vanderbilt),
and Mr. Lucas’ purchase of a mobile homenetime during October 2012. Specifically, he
struggled to make the necessary payments oto#meafter his wife fellll. Despite collection
calls and half payments tendered by Mr. Lucag)déabilt initiated foreasure proceedings on

his home on October 16, 2013.

A. District Court Proceeding

Thereafter, on October 28, 2013, Mr. Lucasdfiluit in the Circit Court of Raleigh
County, West Virginia, againstfanderbilt. His complaint edains two counts. Count One
asserts a claim for several violations of thest\dirginia Consumer Credit and Protections Act
(“WVCCPA"), W. Va. Code 88 46A-1-1-2t seq(2012), while Count Two asserts an additional
claim that the arbitration clause containedthin the parties’ financing agreement is
unconscionable and thereby d@nd unenforceable.

On November 26, 2013/anderbilt filed itsNotice of RemovalDocument 2), and the
next day filed aMotion to Compel Arbitration and t&tay All Further ddicial Proceedings
(Document 3) with an accompanyiMemorandum in SuppofDocument 4). Mr. Lucas never

filed a response in opposition or otherwise oppdkednotion to compel arbitration. However,



on February 3, 2014, the parties submitted a propagesed Order Compelling Arbitration and

Staying All Further Litigatior(Document 7), which this Couentered on February 5, 2014.

A. Other Proceedings

On October 28, 2013, the same day that Mcdsufiled his complaint in Raleigh County
Circuit Court, he also filed &hapter 13 Voluntary Bankruptcy Petitig8eeCase No. 2:13-bk-
20546, Document 1). Aeroof of Claim Objectiorand Adversary Proceeding to Determine
Validity of Lienwas then filed by Mr. Lucas on Januaty2014, resulting in the opening of a
new adversary proceeding, Calle. 2:14-ap-2000. In thgiroceeding, Mr. Lucas’ claims
against Vanderbilt are for unconscionable keent, contract defense of fraud in the
inducement, and unconscionable arbitration claySze Case No. 2:14-ap-2000, Document 1.)
On February 12, 2014, in that case, Vanderbilt fileMidsion to Compel Aritration and to Stay
All Further Judicial ProceedinggCase No. 2:14-apo000, Document 7) anflemorandum in
Support(Case No. 2:14-ap-2000, Document 8). Mr. Lucas fil&ksponse in OppositiqCase
No. 2:14-ap-2000, Document 14), amthearing was held on Apil 2014, before the Honorable
Ronald Pearson, United States Bankruptcy Jddgehe Southern Distrtt of West Virginia.
Vanderbilt's motion to compel arbitration anéysiudicial proceedings was ultimately dented.
(See Case No. 2:14-ap-2000, Document 17.)

Thereafter, on April 23, 2014, Vanddttiled three pleadings: (1¥otion for Leave to
Appeal Denial of Motion tdCompel Arbitration and to Stay Adversary Proceeding Pending
Arbitration (Case No. 2:14-ap-2000, Documents 24),M@}ion to Stay Adversary Proceeding

Pending Appea(Case No. 2:14-ap-2000, Docume25), as well as a (otice of Appeal [of

! The Court notes that the Bankruptcy Judge entere@taier Denying [Vanderbilt's] Motion to Compel

Arbitration and to Stay All Further Judicial Proceedin@ase No. 2:14-ap-2000, Document 27) on April 25, 2014.
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Order of Bankruptcy Judge stylediie Frame Order Non Complex Mattdidase No. 2:14-ap-
2000, Document 23). On ApR9, 2014, Vanderhbilt filed &otion for Leave to Appeal Denial
of Motion to Compel Arbitration and to Stay Adversary Proceeding Pending ArbitrgZiase
No. 2:14-ap-2000, Document 30) as well aSlation to Stay Adversary Proceeding Pending
Appeal(Case No. 2:14-ap-2000, Document 31).

On May 6, 2014, Vanderbilt filed Hotice of Voluntary Dismissal of Appeal Filed on
April 23, 2014 wherein it voluntarily dismissed dockentries 23, 24, and 25, but noted that the
“dismissal shall be without prejudice to thetde of Appeal dated April 29, 2014 (Dkt. No. 29),
the Motion for Leave to Appealated April 29, 2014 (Dkt. Na0), and the Motion for Stay
dated April 29, 2014 (Dkt. No. 31), which agband motions are not dismissedSegCase No.
2:14-ap-2000, Document 37 at 1-2.) On Jub; 2014, the Bankruptcyudge held a hearing,
denied the motion tetay, and entered &rder memorializing the same on July 21, 2014. (See
Case No. 2:14-ap-2000, Dauents 51 & 52.)

On July 18, 2014, Vanderbilt filed Retition and Motion to Stajdversary Proceeding
Pending Appeal And Request for Temporary 8®iyding Determination of the Motion to Stay
Adversary Proceeding Pending Appé@lase No. 2:14-mc-136, Docuntel). Mr. Lucas filed
his Response to Petition and Motion to Stay Pending Appeal (Case No. 2:14-mc-136, Document

5) on August 13, 2014.

. APPLICABLE LAW
11 U.S.C. § 8001 mandates that “[a]n appeal feofimal judgment, order, or decree of a
bankruptcy judge to a district court or bankrupappellate panel shall hiaken by filing a notice
of appeal ...” 11 U.S.C. § 8001. Section 86#fuires that the party file any notice of appeal
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“within 10 days of the da of the entry of the judgment, order decree appead from,” with

the caveat that any “notice of appeal filed after the announcementdetision or order but
before entry of the judgment, order, or decrealldbe treated as filedfter such entry.” 11
U.S.C. 8 8002. Section 8005, titil&day Pending Appeatlirects that “[ajmotion for a stay of
the judgment, order, or decree afbankruptcy judge . . . mustdamarily be presented to the
bankruptcy judge . . .[,]” but wh the understanding that “a nami for such relief, or for the
modification or termination of relief granted bybankruptcy judge, may be made to the district
court . . . but the motion shalhew why the relief, modificatiomgr terminatiorwas not obtained
from the bankruptcy judge.” 11 U.S.C. § 8005.

9 U.S.C. 8§ 16(a) states that “[a]n appealrba taken from an order (A) refusing a stay
of any action under section 3 of this title,”vasll as “from an order (B) denying a petition under
section 4 of this title to orderlatration to proceed,” or from “Anal decision with respect to an
arbitration that is subject to this title.” 9&IC. 88 16(a)(1)(A), 16(a)(B], and 16(a)(3). “As a
general rule, the filing of an appeal “confersgdiction on the court of appeals and divests the
district court of its control over those aspeof the case involved in the appeal&vin v. Alms
and Associates, Inc634 F.3d 260, 263 (4th ICi2011). “Section 16§é1)(A) of the Federal
Arbitration Act (“FAA”), 9 U.S.C. 8§ 16(a)(1)(A)authorizes an appeal from a district court's
denial of a petition to stagn action pending arbitrati under § 3 of that act.Levin 634 F.3d at
264.

“By its clear and unambiguous terms, 8§ 16(HAL entitles any litigant asking for a § 3
stay to an immediate appeal fralmat motion's denial—regardles$ whether the litigant is in

fact eligible for a stay.” Arthur Anderson LLP v. Carlis]e556 U.S. 624 (2009). Further,



“[jJurisdiction over the appeal ‘must be detened by focusing upon the category of order
appealed from, rather than upon the stremdttihe grounds for reversing the order Carlisle,
556 U.S. at 624. (citinehrens v. Pelletie516 U.S. 299, 311, 116 S.Ct. 834, 133 L.Ed.2d 773

(1996)).

1.  DISCUSSION

The issue before the Court is whether appeal to the distt court, following a
bankruptcy court’s denial of a motion to compel @dtion, results in an automatic stay of those
bankruptcy court proceedingsThe Fourth Circuit Court of ppeals recently analyzed a similar
issue inLevin That case presented an appeal fromsgidi court’'s denial of the Appellants’
motion to compel arbitration, with the Appellantassert[ing] that thefiling of [an] appeal
challenging the district court’s arbitrability deiwin divested that court of jurisdiction over the
underlying claims.” Levin 634 F.3d at 263. Theokrth Circuit noted thahere is a circuit split
on this issue, with “[tlhe ThirdSeventh, Tenth, and Eleventh Qiits [holding] that an appeal
regarding arbitrability of claimdoes divest the districtourt of jurisdictionover those claims, as
long as the appeal is notJalous. The Second and Ninth Giit have held that no such
divestiture occurs.”ld. The Fourth Circuit aalyzed other circuit cots’ opinions and reasoning
prior to determining its position on the issue.

“The seminal case adopting the majority positionBiadford—Scott Data Corp. v.
Physician Computer Networ&28 F.3d 504 (7th Cir.1997).1d. (citation omitted.) In joining
with Bradford-Scott and the majority, the Fourth Circuit lcevin echoed theBradford-Scott

court’s holding “that a district court was automatigalivested of jurisdiction by the filing of an

2 The Court does not address the merits of Vanderhiftbtion to compel arbitration. That is for later

briefing and determination.
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appeal that alleged that the claims befohe district court weresubject to mandatory
arbitration.” Id. (citation omitted.) Importantlyf,evinalso emphasized tlpolicy considerations
underlying the reasoning Bradford-Scott

Arbitration clauses reflect the pigs' preference for non-judicial

dispute resolution, which maype faster and cheaper. These

benefits are eroded, and may be lmseven turned into net losses,

if it is necessary to proceed in bqtldicial and arbitral forums, or

to do this sequentially..Immediate appeal under § 16(a) helps to

cut the loss from duplication. Yet mbining the costs of litigation

and arbitration is what lies in s&oif a district court continues with

the case while an appeal under 8§ 16(a) is pending. Cases of this

kind are therefore poor candidaties exceptions to the principle

that a notice of appeal divests thistrict court of power to proceed

with the aspects of the case that have been transferred to the court

of appeals.
Levin 634 F.3d at 263-64. Howevémrvinalso cautioned that “the approach discussed above is
subject to certain safeguardsaatst frivolous appeals,” and thdf]or this reason, each of the
circuits adopting the majority view has crahi® frivolousness exception to the divestiture of
jurisdiction.” Id. at 265. Accordinglyi-evin’sholding also adopted thHgvolousness exception.

But the Court cannot end its inquiry her&eeln re Butler 2013 WL 2102969 (S.D.
W.Va. May 14, 2013) (Copenhaver) gunpublished). To the contga this Court must satisfy
itself that the holding ofevin—reversing the district court’s dision that an automatic stay
from the denial of a motion to compel arbitoatiwvas not warranted—appliessan appeal from a
bankruptcy court to the distti court, which is the procedural posture here.
Petitioner Vanderbilt stresses thagvin’'s divestiture rule applies with equal force to an

appeal from a bankruptcy courtaaistrict court. Vaderbilt proposes thatt]he right to appeal

from either court (and the consequent right &y)sarises from the same statute — Section 16(a)



of the FAA, and that the appeal invokes the ditta® rule, which applies regardless of the court
from which the appeal is také (Document 2 at 10).

Respondent, Mr. Lucas, disagrees, and respthvads’VVanderbilt nowseeks this Court’s
assistance to further delay resolution of Hakruptcy, on which the Chapter 13 plan would
have already been confirmed \anderbilt had simply compliewith the bankruptcy court’s
scheduling order.” (Document 5 at 4.) Murtucas stresses that the case should not be
automatically stayed for two reasons. “FiNggnderbilt has failed to meet the standards for a
stay of a bankruptcy, as well established tbg bankruptcy rules. Second, even adopting
Vanderbilt's proposed rule of law, the appeadlrigolous and a stay ithus inappropriate.” 1d.
at5s.)

Mr. Lucas also argues that the reasonindg.enin “does not stand in the context of a

bankruptcy, when arbitration was denied pregigecause of the profound bankruptcy interest

in simultaneously adjudicating the bankruptcye tibjection to claim, and adversary proceeding
in the same forum for the benefit of the creditors and in compliance with the Bankruptcy Code.”
(Id. at 6.) (emphasis in ginal). Mr. Lucas then states that this Court should “apply the four
factor test for stay pending appeal of ankraptcy order,” and consequently, “[b]ecause
Vanderbilt fails to establish not jushe, but all . . . four. . required factorsts request for stay
should be denied.” Id. at 6.) (internal footnote omitted)He also argues that “[b]ecause the
bankruptcy court . . . approprédy found the appeal frivolous, stay should not issue.ld( at
6-12.)

Petitioner Vanderbilt replies that Mr. Lucas is ignoring “binding precedent and creat[ing]

the potential for wasting the resources of both the parties and the court.” (Document 6 at 1.) It



stresses that the Bankruptcy Court never certthedappeal as frivolougnd that the statement

that there is not likelihood &uccess on appeal does not translate to frivolousness, as Mr. Lucas
posits. [d. At 2-3.) Vanderbilt also maintains that Mr. Lucas wishes to frame the issue “under
the four-factor test applicable to non-arbitratiappeals. The law is clear, however, that the
FAA governs.” [d. at 1.) Finally, Vanderbilt maintainsatit is “entitled to [a] stay pending
appeal as [a] matter of right under the FA&, recognized by the Court of Appeald.evinand

by Judge Copenhaver Butler.” (Id. at 5.)

It is well established that sirict courts act as appellateucts when an appeal is taken
from a bankruptcy court’s judgment, order, or @ecr “On an appeal the district court . . . may
affirm, modify, or reverse a bankruptcy judg@sigment, order, or eétree or remand with
instructions for further proceedings. . .” F&d.Bankr. P. 8013. *“In considering such appeals
from bankruptcy court decisions,etidistrict courts are thusqeired to review the bankruptcy
court's findings of fact for cleaarror, its legal conclusiorge novoand its exercise of discretion
for abuse thereof.”"George Junior Republic iRennsylvania v. William£008 WL 763304, at
*2 (E.D.Pa. Mar. 19, 2008) (citingRS v. Pransky318 F.3d 536, 542 (3d Cir. 2003);
Professional Insurance Management v. OGesualty Group of Insurance Compani285 F.3d
268, 282-283 (3d Cir.2002n re Krystal Cadillac Oldsmobile GMC Truck, Ind42 F.3d 631,

635 (3d Cir.1998))see also In re Modanl®66 F.App'x 272, 274 (4th Cir.2008) (per curium)
(unpublished decision) (“In a bankruptcy appeal, we reviesvtnkruptcy court’s decision
directly, applying the same standard of reviewdisthe district court . . . Under this standard,

we review legal conclusions de novo and factual figdifor clear error.” (citations omitted)).



The Northern District of West Virginia wdaced with the similaissue of whether to
grant a stay pending appeal of a denial by ttmtrt of a motion to compel arbitration and
whether any portion of its case could go forward while the appeal was pendingor&ster v.
Penn Lyon Homes, In2007 WL 4375938 (N.D. W.Va. 2007). €ally, this case preceded the
Fourth Circuit’'s issuance of its opinion and rulingLievin  Further, the case did not involve a
bankruptcy, but a review of it is useful when addneg the issue of whetha stay is appropriate
from a policy standpoint. There, the Court baisedenial of the motioto stay pending appeal
of an earlier denial of a motion to compebignation on frivolousness grounds, injected with
timeliness concerns, finding the denial “approgria¢cause of the defendisiractions in waiting
until shortly before trial to raise the issue of arbitration in a case that is over two years old.”
Forrester, 2007 WL 4375938 at *1.

Here, by contrast, Vanderbilt has sought tmpel arbitration aevery stage throughout
the different cases and venues. It promptly pre@as joint agreement to arbitrate in Case No.
5:13-cv-30294, which was eventually entered, asd pfomptly moved tcompel arbitration in
the bankruptcy adversarial proceeding. Thus,nhoabe said that Vanderbilt's conduct, in any
way, parallels the dilatory conduct that was preseriamester (See also Hill v. PeopleSoft
USA, Inc, 341 F.Supp.2d 559, 560 (D. Md. 2004) (“A conmtglstay of all proceedings is not
here appropriate because of the Defendant’s actionsthar iaactions, in earlier stages of this
litigation. This is a case iwhich the Defendant employer hasdhea ‘death bedtonversion to
the benefits of arbitration aftegnoring and thwarting” the hitration process . . . .)

Moreover, if any fault, resting on dilatoryaymds, is to be assedseetween the parties,

it is not with Vanderbilt. The Respondent, Mr. Lucas, hpteviously agreedo arbitrate his
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claims before the American Arbitration Assation in Case No. 5:13-cv-30294 pending before
this Court. Specifically, MrLucas signed off on a proposed egnl order that stated “to the
extent that [Mr. Lucas] wishes to pursue amgm against Vanderbilthose claims must be
prosecuted in arbitration before the Americanbitration Association, as provided for in the
Arbitration Agreement between [Mr. tas] and Vanderbilt.” (Document 7At the request of
the parties the proposed agreed order compelling aabdn was memorialized in this Court’s
February 5, 201©rder (Document 8), where, in additido the above, Mr. Lucas was ordered
to “initiate the arbitration by filing [his] claim&ith the American Arbitation Association within
one hundred twenty (120) days of the date of @rider, and that failure to do so will result in
dismissal, with prejudice, of all of the [Mr. tas’s] claims.” (Document 8 at 2.) Importantly,
the claims pending before this CourtCase 5:13-cv-30294, which Mr. Lucagreedto arbitrate
and was subsequentbyderedto arbitrate, are nearly identical to those at issue in the adversary
proceeding in Case No. 2:14-ap-2600.

Further, this Court’s order compelling arbitration was entered well before the bankruptcy
court’s hearing on the motion toropel arbitration and stay adgary proceedings Case No.
2:14-ap-2000. Said hearing waat held until April 1, 2014, anfilirther, the bankruptcy court’s
written order was not filed until April 25, 2014. Aview of all four dockets orbiting this matter
reveals that after agreeing tdarate and stay litigéon in this Court on February 5, 2014, Mr.
Lucas subsequently filed a response in opieoson March 6, 2014 (Case No. 2:14-ap-2000,

Document 14) to Vanderbilt's motion to arbitrated stay in the adveasal proceeding. This

3 The Court notes that Mr. Lucas’iginal state court complaint alleged claims for unlawful debt collection

(Count 1) and unconscionable arbitration clause (Count Il), while his adversary proceeding complaint allkeges cl

for unconscionable inducement (Count ), contract defense of fraud in the inducement (Count Il), and
unconscionable arbitration clause (Count lIhcordCase No. 5:13-cv-30294, Document 2-1 at 2-6 with Case No.
2:14-ap-2000, Document 1 at 1-11.) The same set of facts support the claims alleged in both cases.
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Court finds that such gamesmanship is inappabgriinexcusable, and has resulted in delay in
both proceedings. It is apparehat Mr. Lucas has violated thidourt’s plainly worded order to
initiate arbitration, which was entered at theuest of the parties and as a result of their
agreementafterthe filing of the bankruptcy.

Forresteralso followed the Ninth Circuit’'s reasoning against an automatic stay as “well-
taken, especially in this case” because “an automatic stay of proceedings pending arbitration
‘would allow a defendant to &t a trial simply by bringing a frivolous motion to compel
arbitration.” Forrester, 2007 WL 4375938 at * 2 (citinBritton v. Co-Op Banking Groy®16
F.2d 1405, 1412 (9th Cir. 1999)This issue of delay could irapt the Court's determination of
whether the appeal was frivoloiighere was a need for thisoGrt to make a sua sponte finding
on the issue or to review the Bankruptcy Geucertification of the same. However, here,
contrary to Mr. Lucas’ asseoti, the Bankruptcy Court did nttlearly [find], as supported by
the law and the records, that the appeal is frivolous and pursued with the express purpose of
simply delaying resolution ahe pending bankruptcy.” SeeDocument 5 at 12.) Indeed, the
word frivolous does not appear any of the Bankruptcy Court'srders. No certification of
frivolousness as contemplated by the Fourthulirevhen it expressly adopted the exception to
the automatic divestiture rule championedBradford-Scott was made by the Bankruptcy
Judge.

After review and careful consdation of the factual and qmedural history, as well as
the Fourth Circuit’s opinion ievin, the Court finds no distinguisgg facts or reasoning that
support the conclusion that the divestiture rilewd apply to an appeal taken from a district

court order to the appellate levblt not to an appeal taken frarbankruptcy court to a district

* TheForresterCourt also noted that no appeal had actually been filed.
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court. The Respondent's argument, regardingfolie factor test the court uses to determine
whether a stay should be issuednat helpful in this context.As previously stated, district
courts act as appellate countben reviewing a bankruptcy cowgtorder, decree, or judgment in
much the same way that the Fourth Circuit CalirAppeals would revievan order, judgment,
or decree from one of iwistrict courts. Seén re RoyaJ 137 Fed.Appx. 537 (4th Cir. 2005).
Moreover, the record before the Court r&@gethat Vanderbilt has timely appealed the
bankruptcy court’'s order(s): (enying its motion to compelrbitration and (2) denying its
motion to stay the adversarial proceeding pendppeal of the earlier denial of the motion to
compel arbitration. Further, the Court finthkee bankruptcy court’s der did not certify the
appeal as frivolous when it denied the motiorstay pending appeal ofdharbitration issue.
(See2:14-ap-2000, Documents 17 & 27.) Thus, in kegpvith the FourtrCircuit’s adoption in
Levin of the majority position, Vanderbilt's appeaf the denial of its motion to compel
arbitration automatically divestl the bankruptcy court of jgdiction over the underlying claims

and required an automatic stay of the adversary proceeding.

CONCLUSION

Wherefore, after cardficonsideration, the Cou@RDERS that Vanderbilt Mortgage
and Finance, Inc.’sPetition and Motion to Stay AdvergaProceeding Pending Appeal and
Request for Temporary Stay Pending Determamatif the Motion to Stafxdversary Proceeding
Pending Appea{Document 1) b&SRANTED in part andDENIED in part. Specifically, the

Court ORDERS that the Petitioner's motion to stay adversary proceeding pending appeal be
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GRANTED, while its request for temporary stay pergldetermination of the motion to stay be
DENIED asMOOT.
The CourtDIRECTS the Clerk to send a copy of thisder to counsel of record, to any

unrepresented party, and t@tBankruptcy Court Clerk.

ENTER: August 22, 2014

¥ SR R W

IRENE C. BERGER U
UNITED STATES DISTRICT JUDGE
SOUTHERN DISTRICT OF WEST VIRGINIA
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