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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

JAK PRODUCTIONSINC., et al,

Plaintiffs,
V. CIVIL ACTION NO. 2:15-cv-00361
ROBERT BAYER

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
MEMORANDUM OPINION AND ORDER

Pending before the court is the plaintiffs’ motion for a preliminary injunatidim respect
to the parties’ covenant to not compdtels.” Mot. for aTRO & Prelim. Inj, Writ of Replevin,
Leave to Conduct Expedited Discovery, & Produc. of D&cThings[Docket 5). For the reasons
explained below, the plaintiffs’ request fopeeliminary injunctioronthis issuas DENIED. The
courtDIRECT Sthe Clerk to refer angemaining discovery matters contained in plaintiffs’ motion
[Docket 5] to the Magistrate Judge.
|. Findings of Fact

The plaintiffsJAK Productions, Inc. (“*JAK”) and Group Consultants, Inc. (“GC&juest
that the defendant Robemayer be preliminarily enjoined from violating the nooompete
provision in section 8.a. of his Employment Contr8ee infraPart 11l (discussing scope of order

| need only make findings of fact that are pertinent todaterminationl FIND as follows:
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1.JAK performs tedmarketing work to fundraise for nonprofit organizatioSeePrelim.
Inj. Hr'g Tr. (“Tr.”) [Docket 22], at 92:27; Pls.” Proposed Findings of Fact & Conclusions of Law
[Docket 30], at 2).

2. GCI performs “consultant services for nonprofit organizations.” (Tr. [Docket&22]
91:23-24 seePls.’ Proposed Findings of Fact & Conclusions of Law [Docket 30),.ait 2

3. JAK and GCI employetr. Bayerbeginning inFebruary 2010.§eeCompl. [Docket
1], at 2; PIs.” Proposed Findings of Fact & Conclusions of Law [Docket 3®;3atDef.’s
Proposed Findings of Fact & Conclusions of LRe: Request for Prelim. Inj. Sought by PIs., JAK
& GCI (“Def.’s Proposed Findings of Fact & Conclusions of Law”) [Docket 31], at 3-4

4. Mr. Bayer entered into an Employment Contract with JAK and GCI dated FeBdjary
2010. SeeEx. 1 Employment Contract [Docket 1-1], at 1).

5. The Employment Contract included restrictive covenants, including @mgretition
provision located in section 8.&deid. at 3). That provision provides follows:

8. Restrictive Covenant

a. Geographic Limitation To the fullest extent
permitted by applicable law, for a period of eighteen (18)
months after the termination of employment with
EMPLOYER (for any reason, including resigmat),
Employee, on behalf of any entity in competition with
EMPLOYER (whether as a proprietor, partner, joint
venturer, stockholder, director, officer, trustee, principal,
agent, servant, employee, consultant, or in any other

L At the preliminary injunction hearing, | stated that “so far, | havesard anything that makes me believe there’s
grounds for an injunction fagCl, but maybe there will be.” (Tr. [Docket 22], at 116} Upon full consideration of
the materialpresenthbefore the court, dtill do not find“grounds for an injunction for GCI(1d.). Instead] question
whether GCI is a properarty in this lawsuit. John Keller is the president of both JAK and @Clat 91:2092:1).
GCI does not “send a paycheck to anyone other than” Mr. Keller. (Tr. fdddld:1315). Mr. Bayer states that he
did consulting work for GCI(Id. at 11:2512:1). Also, both JAK and GCI are parties to Mr. BaysrEmployment
Contract. (d. at 21:3-6). However the evidence largely suggests that JAK was, in reality, Mr. Bayer'soetdgy
employer Although| need notaddresshis issue for purposes of thisinjpn, | would entertain motions concerning
this mattershould the partiedecide tdile them
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capacity, hereafter referredds “in any capacity”), may
not, directly or indirectly, engage in any furalsing or
telemarketing business within a thirty (30)le radius of
any call center of EMPLOYER for which Employee,
directly or indirectly, is responsible or involved with,
during the two (2) years prior to the termination of
Employee’s employment with EMPLOYER. Employee
understands and agrees that the term "any entity in
competition with EMPLOYER” includes any business
that engages in fuadhising on behalf of public safety or
other civic associations, including but not limited to
police and firefighter associations, and/or any business
that engages in providing similar inbound and outbound
telemarketing services to like clients.

(1d.).

6. While employed,Mr. Bayer did work forJAK’s call centes in Parkersburg, West
Virginia; Fairmont,West Virginia;, Portsmouth, Ohi@nd Washington, Pennsylvani&egTr.
[Docket 22], at 18:14.9:10, 19:2€20:7, 92:47). The Washington, Pennsylvan@all center is
now closed. $ee idat 18:20-22, 92:657

7. In 2014, Mr. Bayer resigned from his employment with JAK and G&x3eDef.’s
Proposed Findings of Fact & Conclusions of Law [Docket 31], dtli8)last day of employment
was March 27, 2014.SeeTr. [Docket 22], at 22:146; Pls.” Proposed Findings of Fact &
Conclusions of Law [Docket 30], at 3).

8. Mr. Bayer commenced employment with Residential Programs, Inc. (fRPARpril
2014. SeeTlr. [Docket 22], at 9:18-21, 10:2).

9. RPI and JAK are direct competitorSegid. at 16:1819; PIs.” Proposed Findings of

Fact & Conclusions of Law [Docket 30], at 9).



10. Mr. Bayer performed work frorhis home for RPI from April 2014 until he began
working in RPI's new call center in Athens, Oham October 20, 2014SgeTr. [Docket 22], at
14:7-18; PIs.” Proposed Findings of Fact & Conclusions of Law [Docket 30]).at 10

11 Mr. Bayer’'s home is within a 3@ile radius of JAK’s Parkersburg, West Virgincall
centers. $eelr. [Docket 22], a4:21-25% Pls.” Proposed Findings of Fact & Conclusions of Law
[Docket 30], at 1D

12 RPI's call centein Athens, Ohigis within a 36mile radius of at least one of JAK's
Parkersburg, West Virginjaall centers(SeeTr. [Docket 22], a¥5:1-18 PlIs.’ Proposed Findings
of Fact & Conclusions dfaw [Docket 30], at 10; Def.’s Proposed Findings of Fact & Conclusions
of Law [Docket 31], at 10

13. While working from home, Mr. Bayer assisted RPI in opening its Athens,, ©&lio
center. §eelr. [Docket 22], at 14:225:5, Pls.’ Proposed Findings of Fact & Conclusions of Law
[Docket 30], at %

14. While working at RPI's Athens, Ohjccall center,Mr. Bayer performs similar
operations worlas hedid at JAKs call centers(SeeTr. [Docket 22], a23:58; Pls.” Proposed
Findings of Fact & Conclusions of Law [Docket 30], aj.10
Il. Procedural History

The plaintiffs filed their complaint odanuary 8, 201%Docket 1]. They kng actions
against Mr. Bayer for breach of contract, conversion, misappropriation of tadessand breach
of the Computer Fraud and Abuse Act, 18 U.S.C. § 1030(®) plaintiffsalsofiled a motion for

a temporary restraining order and preliminary injunction, writ of replevin, leavenduct



expedited discovery, and production of documents and things [Docked filed a memorandum
in support [Docket 6].

| set aTRO hearing on this motion for January 9, 201%e€PIs.” Notice of Hrg [Docket
12], at 1). However, thieearing was cancelled upon ttleguest of the parties. Instead, the parties
stipulated to thedilowing: (1) Mr. Bayer “is temporarily restrained . . . from violating the-non
compete (i.e., paragraph 8.a.’s-®fle radius restriction) obligations as set forth in his
Employment Contract until further order of this Court;” (2) Mr. Bayerpiisliminal enjoined
from violating his antpiracy, nonsolicit, and confidentiality obligations as set forth in his
Employment Contract . . . throughout the pendency of this litigation or until further ordex of t
Court;” (3) Mr. Bayer is preliminary enjoined from using or destroyingarthe plaintiffs’ data;

(4) Mr. Bayer is preliminarily enjoined from iag or disclosing the plaint$f confidential
information or trade secrets; (5) Mr. Baymust return all of plainti§f property; and (6) Mr. Bayer
must malk available to the plaintiffs any electronic storage devices he has used sicbelMar
2014. (Stipulated Order Granting Pls.” Mot. fofTRO & Prelim. Inj., in Part, Wribf Replevin
and Setting Prelim. Inj. Hg' (“Stipulated Order”YDocket 16], at 3). The stipulated order also set
a preliminary injunction hearing for January 26, 2015.

The day of the hearing, the plaintiffs filed a supplemental memorandum of law in support
of their motion [Docket 18], and, at the conclusion of the preliminary injunbigaming, | gave
the parties 14 days to submit recommended findings of &&dI (. [Docket 22], at 142:1-243:6).

On February 9, 2015, both parties filed their proposed findings of fact and conclusions of law
[Docket Nos. 30 & 31]On February 9th, thelgintiffs additionally filed a post preliminary

injunction hearing brief [Docket 28].



At the time of the preliminary injunction hearing on January 26, 2015, no motion response
had been filed by Mr. Bayer. However, just before the hearingP®trickMcFarland, as counsel
for Mr. Bayer handdeliveredthe defendant'sesponse to chambers on the understanding that it
would be filed soon thereaftédeverthelessno such response was filed until Februb2y 2015
[Docket 36], when the court granted Mr. McFarland’s motion to withdeswcounseland
mentioned this lack of filing in the order [Docket 3Because the plaintiffs had not received a
copy of this response until Februarytii,2they moved to supplement the hearing record with
additional exhibits [Dockt 37]. | granted the plaintiffs’ request to do@o February 27, 2015
[Docket 39].

Therefore with respect to this particular motion, | have before me the plaintiffs‘omoti
[Docket 5], memorandum in support [Docket 6], supplemental memorandum in spippcket
18], post preliminary injunction hearing brief [Docket 28], recommended findings of fact and
conclusions of law [Docket 30], and supplemental hearing exhibits [Docket 37]. As for the
defendant, | have before me his response [Docket 36] and his recommended findatgsuod f
conclusions of law [Docket 31]. In additionwlll considerthe evidence presented by the parties
at the preliminary injunction hearing€eTr. [Docket 22]).
[11. Scope of Order

Throughout litigationthe partieshave incosistently presented the scope of thstant
matterto the courtAs a result, | must first clarify the issue thapesrtinent to this requefdr a
preliminary injunction.

On the one handhé partieexplicitly state that the court need only concern itself dith

noncompete provision of the Employment Contract located in sectiofBaa.Tr. [Docket 22],



at 55:1556:3(both parties stating that the focus is on section;®k&) Post Prelim. [nHr'g Br.
[Docket 28], at 1) gtating that “[the Hearing focused solely on the enforceability of Defendant
Robert Bayer’s . . 18-month NonCompete within a 3dnile radius resictive covenant . .found
in his Employment Contract (Plaintiff's Ex.1aR. 8.a.) with Plaintiffs . . . JAK Productions, Inc.
...and Group Consultants, Inc..and the applicability of the same to the facts at this preliminary
stage of the asé) (citation, footnote and parenthetical abbreviatioositted); Def's Propsed
Findings of Fact & Conclusions of Law [Docket 31], at 1 (stating the “Plaintiigbrthis matter
before the court seeking a preliminary injunction to try keep [sic] defendanefiommg a living
and supporting his family because of the 30 mile @aphic Limitation’ set forth in {8a of the
purported ‘Employment Contract’ at issue in this caseégStipulated Order [Docket 16], at 3
7 (stating that the stipulated TRwith respect to the noncompete provision “is, by the consent of
the parties, éreby extended until such time as the court has issued a ruling on the prgliminar
injunction regarding the [n@ompete issue].”)id. at 2 1 (deeming the noomplete as “i.e.,
paragraph 8.a.’s 3fle radius restriction”)).

However,the complainstates that Section 8.b. and 8.c. of the Employment Contieet
also “nonrcompetition requirements(Compl. [Docket 1], at 7seePls.” Proposed Findings of
Fact & Conclusions of Law [Docket 30], at Ipt@posingthat the court enjoin Mr. Bayer “from
violating his obligations under the covenants not to compete in the Employment Agreement,
including those provisions in Paragraph 8 of the Agreement, including but not limited to working
for RPI from his home or anywhere else within the thirty {3@¥ radius of AK’s [certain] call
centers . .."). Moreover,at the prelininary injunction hearing and throughdbeir briefing,the

parties presert evidence and argument concerniaguesseeminglyrelevant to the plaintiffs’



other legal claimsincluding evidenceand argument related wonfidential information trade
secretsand employee solicitation.

| limit my analysisto Section 8.a. of the Employment Contradte Defendant admits that
he “has already agreed, though the pendency of this action or until further order ob ¢murdnt
the ‘Limitation on Use of Certain Information to Compete’ provision ( Bingl] the ‘Customer
Limitation’ provision ( 8c) . . . of thlemployment Contract” (Def's Proposed Findings of Fact
& Conclusions of Law [Docket 31], at 1)herefore, Section 8.a. remains as thay
noncompetitionsection currently at issue.

Also, | decline to consider the parties’ evidence and arguomrderning the plaintiffs’
other claimsat this stage in the litigatiomrecognize thathere may be some overlap between the
evidence presentemmongeach cause of action. For exampleoart considers the employer’s
“protectable interest[s]” idetermining whether a covenant to not compete is enforceable, and
thus,the use of employer information and resources maglegant See Reddy v. Gy Health
Found.of Man 298 S.E.2d 906, 91@V. Va. 1982). However] will not otherwiseconsider the
arguments in the parties’ briefings that anematerial to the istant requestPer theparties’
stipulation, Mr. Bayer islready*preliminarily enjoined from violating theantipiracy, nosolicit,
and confidentiality provisions of his Employmentr@ract.(Stipulated Order [Docket 16], at 2
2).2 He is alreadypreliminarily enjoined from using any of the plaintiffs’ data, confidential

information, and trade secre(kl. at 2 { 34). He is already required teturn all of the plaintiffs’

2 For example, the plaintiffs’ argue that “Bayer violated thenddompete Agreement both by directly soliciting
twenty-seven (27) current or recently departed JAK employees, including McGeef dAK’'s managers.” (PIs.’
Post PrelimInj. Hr'g Br. [Docket 28], at 13). However, the noncompete provision in Section 8.a. of theoizmmgaht
Contra¢ says nothing about solicitatiari employeesThe plaintiffs contend that employee solicitation “goes to the
competing component[.]” (Tr. [Docket 22], at 56:15). However, | fimat such arargument lacksnerit in light of
other provisions in the Employment Contrattissue The antpiracy provision in Section 8.d. addresses employee
solicitation, and Mr. Bayer has already agreed to be preliminarily ejatmabide by this provision.
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property. Seed. at 2 1 5).The parties agrekto this order. | am not todecide whether Mr. Bayer
should be preliminarily enjoined on these iss®seTr. [Docket 22], at 143:220 (“The current
order will remain in effect by the agreement of the parties, and that is theobtbderCourt.”)).

Thus, in this opinion, Wwill considerthe parties’ argumentsnly with respect to the
plaintiffs’ request tat Mr. Bayer bepreliminarily enjoined from violating the covenant to not
compete in Section 8.a.
V. Conclusions of Law

A. Préliminary Injunction

In order to obtain a preliminary injunction, the plaintiff must demonstrate the follpwi
“[1] that he isikely to succeed on the merifg] that he is likely to suffer irreparable harm in the
absence of preliminary relief3] that thebalance of equities tips in his favor, and [4] that an
injunction is in the public interestReal Tuth About Obama, Inc.. ¥Fed.Election Com’'n 575
F.3d 342, 346 (4th Ci2009) (quotingwinter v. Nat'l Res. DefCouncil, Inc, 555 U.S. 720
(2008)) (internal quotation marksnitted),vacated on other groungdS§59 U.S. 1089 (2010The
Fourth Circuit has deemed this typerelief “an extraordinary remedyld. at 345.

1. Likelihood of Success on the Merits

In terms of the first prong, “the party seeking the preliminary injunctiost echemonstrate
by ‘a clear showing’ that, amoragher things, it is likely to succeed on the merits at tridl. at
345-46 (quotingNinter, 555 U.S. at 2R The Fourth Circuit has made clear that the “requirement
that the plaintiff clearly demonstrate that it vilkely succeean the merits is far stricter than [its
former] Blackwelderrequirement that the plaintiff demonstrate only a grave or sequoestion

for litigation.” Id. at 346-47.



In order to satisfy the first prong, the plaintiffs here must demonstrat¢hthahave a
likelihood of success in proving that Mr. Bayer breached the noncompete provision in histcontra
The noncompete covenant provides:

8. Restrictive Covenant

a. Geographic Limitation To the fullest extent permitted by
applicable law, for a period of eighteen (18) months after the termination
of employment with EMPLOYER (for any reason, including resignation),
Employee, on behalf of any entity in competition with EMPLOYER
(whether asa proprietor, partner, joint venturer, stockholder, director,
officer, trustee, principal, agent, servant, employee, consultant, or in any
other capacity, hereafter referred to as “in any capacity”), may not, directl
or indirectly, engage in any funaisng or telemarketing business within

a thirty (30}mile radius of any call center of EMPLOYER for which
Employee, directly or indirectly, is responsible or involved with, during
the two (2) years prior to the termination of Employee’s employment with
EMPLOYER. Employee understands and agrees that the term “any entity
in competition with EMPLOYER” includes any business that engages in
fundvraising on behalf of public safety or other civic associations,
including but not limited to police and firefighter assdions, and/or any
business that engages in providing similar inbound and outbound
telemarketing services to like clients.

(Ex. 1 Employment Contract [Docket 1], at 3)3 Given that Mr. Bayer's home arRIPI's calll
center inAthens, Ohigarewithin 30 miles of JAK’s call center in Parkersburg, West Virginia,
Mr. Bayercould be foundn violation of the above termAs | stated at the preliminary injunction
hearing, ff the Court were to find [that the above covenaval reasonable in time and reasoaabl
distance and so forth, there is very substantial evidence with regard to the breacionfrdes.”

(SeeTr. [Docket 22], at 117:3). Due to the Employmer€ontracts choiceof-law provision, |

3 The plaintiffs have set forth an argument that the “{80% radius geographic restriction . . . refers to straliglat
distance (‘as the crow fligstather than driving distance[.]” (PIs.” Supp. Mem. of LemSupp. of Mot. for Prelim.
Inj. [Docket 18], at 1). | agreed with this point at the preliminary injumctiearing, and | reaffirm my ruling here.
(SeeTr. [Docket 22], at 57:6L0 (“I will hold that the contract establishes arile radius and that the call center was
within the 30mile radius unless there is proof to the contrary. | recognize the antjabwut the driving distance and
| reject it.”)).
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FIND that West Virginia law applie® this analysis(Ex. 1 Employment Contract [Docket1]],
at 11 1 20).

In order tdfind a likelihood of success on the meritse Employment Contract mufstst
be valid.Reddy 298 S.E.2d at 91%5‘Any covenant not to compete must first, of course, pass
inspection as a provision in a binding contrgctThe defendan&rguesthat there was no
consideratiorfor the contract because he signed it on his second day of employment. Although
Mr. Bayer admits that he was offered a $5000 bonus on the date of sthripdpintiffs failed to
payhim within the promised time period. In additiohetdefendant argues that certain ambiguities
in the contract render it void atitht the plaintiffs’ alleged breadifithe contractenderst invalid.
However on the record before mefFIND that the defendant’s arguments lack méiil.ND that
the Employment Contracs valid.

Next, the covenant to not compete must be enforce&@seid. “The oft-stated, in fact
axiomatic, rule governing the enforcement of covenants not to compete is that suaEntoaee
subject to the ‘rule of reason . . . and [the West Virginia Supreme Court] has Bxadegded the
rule of reason as the governing principle in these mattiersdt 91011 (citations omitted). In
particular, “[a] restraint is reasonable only if it (1) is no greater thaegisined for the protection
of the employer, (2) does not impose undue hardship on the employee, snlot3pjurious to
the public! Id. at 911(citation omitted).

With theseprinciplesin mind, a court engages in a “threshold analy$d.at 915 First,
the court determireewhether the covenant is reasonable on its f&eeid. (“The covenant in
guestion must be reasonable on its face if judggaltiny of it is to continue.”y!If the covenant

is unreasonable on its face, then ititerly void and unenforceablel,find the court “set[s] [it]
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aside.”ld. at 915, 917°If the covenant is inherently reasonable the inquiry continudsdt 917
The West Virgina Supreme Court has stated that

an employee covenant not to compete is unreasonable on its face if its time or area

limitations are excessively broad, or where the covenant appears designed to

intimidate employees rather than to protect the eyaple business, and a court

should hold any such covenant void and unenforceable, and not undertake even a

partial enforcement of it, bearing in mind, however, that a standard of

“unreasonable on its faceis to be dishguished from the standard of

“reasonablenesslised in inquiries adopted by other authorities to address the

minor instanceof overbreadth to which restrictiv®venants are naturally prone.
Huntington Eye Asssg Inc. v. LoCascipb53 S.E.2d 773, 78@. Va. 2001) (quoting Syl. Pt. 2
of Reddy 907 S.E.2d at 907-08

Here, IFIND that udicial scrutiny of section 8.a. need nohtitouebecause the covenant
is unreasonable on its faceeeReddy 907 S.E.2d at 916 The covenant in question must be
reasonable on its face if judicsdrutiny of it is to continue.”)The West Virginia Suprem@ourt
has previously found 3tile geographic restrictiorte bereasonable on their fad8ant v. Hygeia
Facilities Found,, Inc, 384 S.E.2d 842, 843 (W. Va. 1989) {B0le restriction for thregears)
Reddy 298 S.E.2d at 909 (3@ile restriction foithree years)see Weaver v. Ritchiéd78 SE.2d
363, 364 (W. Va. 1996) (5file restriction for 15 years)However,the instant covenant’s
geographical restrictiors not reasonablgiven the industry at issu&/hether Mr. Bayemakes
callswhile 1 mile away from JAK’s office or 100@iles awayJAK'’s business is affected just the
same.

Near the beginning of West Virginia’s jurisprudence on covenants to not competeeghe W
Virginia Supreme Court stated that

a contract between the seller and purchaser of an established shop or business,

which binds the seller, as incident to the sale or purchase of his property, not to

set up and engage in a rival business within the neighborhood thereof or in such
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close proximity thereto as to detract from the natural patronage of such shop or

business, is not void on grounds of public policy, as constituting an unreasonable

restraint of trade.
Weaver 478 S.E.2d aB869 (quotingSyl. R. 1 of Boggs v. Friend 87 S.E. 873W. Va. 1916)).
However, not albusinessetodayrely upon “the natural patronage” of a physicaighborhood.

For example, suppodkat Grocery Store X employs Employee Y. If Employee Y leaves
and opens up her own grocery store across the street, then Grocery Store X's lnaylese
customersEmployee Y’s new store may “dettsfrom the natural patronage” of Grocery Store X.
Sedd. In this circumstance, a geographical limitation on Employee Y’s ability to etarvpould
protect Grocery Store X's interesi®his scenario servebe traditional purpose of nhoompete
covenants as outlined by tBeggscourt.

However,the instant circumstances are entirely different. JAK’s business is gayned
making phone calls to individuals. Whether Mr. Bayer dials Customer A while 1 walg faom
JAK'’s office or 1000 miles away does not alter the financial imggaadtMr. Bayer inposes on
JAK. JAK does not rely upon “the natural patronage” of the surroundingareastomersand,
as such, a geographic rmmmpetition limitation on its former employee is ineffectiVéeaver
478 S.E.2d at 369 (quoting Syl. Pt. 1Bagg9.

This sane logic applies toeveral modern businesses. For example, an online store can sell
products to customers across the country, no matter the locattbe efores physical office
There may be, of course, some extranemsson as to why a certain offidecation is
advantageous to an industry. particular city may provide a companytiwieasier access to

resources. However, | do not find any such reason prdsent for JAK.
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JAK contends that “[tjhe most effective employee recruitment area is withihittye(30)
mile radius of a call centér(PIs.” Proposed Findings of Fact & Conclusions of Law [Docket 30],
at 10. However, the noncompete says nothing about employee recruitment. It prohilisyr
from “directly or indirectly, engag[ing] in anfundraising or telemarketing business within a
thirty (30)}mile radius: (Ex. 1 Employment ContradiDocket 11], at 3 { 8.a.). By its plain
language, this provision does mmmincerremployee recruitmeractivities

Also, it is of no consequence thatetparties agreed to a reasonableness clause in
Employment Contract. Bway of the provision, Mr. Bayer “acknowledge[d] that the restricted
period of time, geographic limitation, and customer limitation specified aspmable in view of
the nature of the business in which EMPLOYER is engaged and [Mr. Bayer’s] knowledge o
EMPLOYER'’s operations.”ld. at 5 { 8.f.)However, the section also states, “If the scope of any
stated restriction is too broad to permit enforcement of such restriction tdett éxtent, then
such restriction shall be enforced to theximum extent permitted by law.Id().

The West Virginia Supreme Court has recognized that the rule of reasorsswinguiry.
See Reddy98 S.E.2d at 91(stating that the threpronged reasonableness inquiry for covenants
to not compete “ignores the interdependent, hence foggy, nature of these threesingia.
(noting, with respect to the reasonableness inquiry, that “[w]e know that wetaesjungle, and
we now know the cardinal pds) but we are more or less still krgeep in unstructured muck”)
(footnote omitted);id. at 912 (“[I]t is important that further inquiry [into the reasonableness
analysis] be pursued. This is not an inquiry that can be pursued in pure and abstr&minhsgy
however. One must first consider the social and economic landscape that is tHehabitatof

the restrictive covenant.”). It makes sense that such an analysis changescinceatstance and
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over time Seed. at 911n.4 (quotingAm.Jur. 2dthat “[t]here is no inflexible formula for deciding
the ubiquitous question of reasonableness. Precedents are of little value . . . tioe qiest
reasonableness must be decided oadhhocbasis.”) see, e.g.Jon P. McClanahan & Kimberly
M. Burke,Shapening the Blunt Blue Pencil: Renewing the Reasons for Covenants Not to Compete
in North Carolina, 90 N.C. L. Rev. 1931, 1986 (2012) (noting that, for North Carolina, “[r]ecent
cases make it clear that the traditional reasonableness framework is inobmgtinéhe modern
employment environment”).

Courts havefound worldwide restrictios on competition to be reasonable when the
business at issue is glob&e Scholastic Funding @1, LLC v. Kimble No. 07557 (JLL), 2007
WL 1231795, at *5 (D.N.J. Apr24, 2007) (“[T]he Court does not find the lack of geographic
limitation on the NorCompete Provision unreasonable. Since the telemarketing industry is broad
ranging in its scope by the nature of its business (placing nationwide telepHis)e tica
geograpit scope of the covenant, pather the] lack thereof, is likely a reasonable restriction.”);
Convergys Corpv. Wellman No. 1:0#CV-509, 2007 WL 4248202, at *7 (S.D. Ohio Nov. 30,
2007) (finding geographic restriction on the “area where the Company is doing busirike
time of termination of Employee’s employment” to be reasonable “given Hré/rghobal scope
of [the employer’s] operations” when employer did business in the Uniteds S@deada, the
Philippines, India, the United Kingdom, and Eoeg; Superior Consulting Co.. Walling 851 F.
Supp. 839, 847 (E.D. Mich. 1994) (stating that acoompete without geographic limitation “can
be reasonable if the employer actually has legitimate business interesghtiuioine world”).

Whether the West Virginia Supreme Court agrees with this position on worldwide

restrictions is unclear The West Virginia Supreme Coudenerally disfavors employee
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noncompete covenantSee Weaved78 S.E.2d at 367 (“A restriction imposed upon a person
following the termination of a period of employment imposes a restraint upon a pdrsed@n

to work for himself. Public policy . . . frowns upon [this].igt. at 371 (“[C]ontracts which are
calculated to rob one of his right to earn his daily breath onpoverish him, and cause him or
his family to become a charge upon the public charities, or to deprive the pulhtuable
benefits to accrue from his skill, business or employment, will not be enforagaictjgBoggs

87 S.E.2d at 879)5The Wes Virginia Supreme Court instructs that “courts should . . . approach
restrictive covenants with grave reservations, and take a strict view obthénst impression.”
Reddy 298 S.E.2d at 913t advises to “approach the available authority with resjeetine and
area limitations with cautionld. atn.7.

However it is unnecessaryor me to decide the validityof a restrictive covenant that
completely geographically unbound. The covenant before me has geographidBuyitke the
courtsrefered toabove, Icertainly sed¢hat geographical restrictionser adiscrete territoryose
meaningandraison d’@re where the reach of the business is in no way restricted by geography. |
FIND thata 30mile limitation on &ormer call centeemployee igacially unreasonable

JAK certainly havalid and significaninterestsat stakesuch as theetentionof its current
employees and itsonfidential information. Howeveg geographical restrictiaoes noserve to
protect themThese interests are protecteddilyer @venantswithin the Employment Gntract,
which covenants Mr. Bayer is enjoined from violati(ftipulated Order [Docket 16], at3); see
generallyWood v. Acordia of W. Va., In&18 S.E.2d 415, 42@N. Va. 2005) (“[T]his Court
holds that whereas a covenant not to compete in an employment agreement betwgaoyem e

and an employee restricts the employee from engaging in business sirthkrabthe employer
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within a designated time and territory after the esyiplent should cease, a npimacy provision,
also known as a nesolicitation or handsff provision, in an employment agreement, restricts the
employee, should the employment cease, from soliciting the employer’s customeaking use

of the employer'sonfidential information.”).

The West Virginia Supreme Couras made it cledahat “a court should hold [a covenant
not to compete that is unreasonable on its face] void and unenforceable, and not ungantake e
partial enforcement of itHuntington Bre Assos, 553 S.E.2d at 78@uoting Syl. Pt. 2 oReddy.
| do so here, anbFIND that the covenant to not compete is unenforce&aed.

Thus, | FIND that the plaintiffs have not demonstrated a likelihood of success on the
merits. Because all fodactors of the preliminary injunction standard must be met, my inquiry
ends hereSeeReal Truth About Obam&75 F.3d at 346 (noting thatll'éour requirements must
be satisfiet) (citing Winter, 555 U.S. at 20
V. Conclusion

For the reasons statatlove, the plaintiffs’ motion for a preliminary injunction with respect
to the noncompete provisios DENIED. The courtDIRECTS the Clerk to refer any remaining
discovery matters contained in plaintiffs’ motion [Docket 5] to the Magisiadege.

The courtDIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrepresented party. The court furtbéRECT Sthe Clerk to post a copy of this published opinion
on the court’s website, www.wvsd.uscourts.gov.

ENTER: March 27, 2015
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