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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

TONY J. WALTON,
Petitioner
V. CIVIL ACTION NO. 2:15<v-11423

DAVID BALLARD ,
Warden

Respondent.

MEMORANDUM OPINION AND ORDER

Pending before the Court are Tony J. Walton’s (“Petitiorgetition pursuant to 28 U.S.C.

§ 2254 for Writ of Habeas Corpus by a Person in State Custody (“§ 2254 Petition”), (ECF No. 1),
and RespondentMotion for Summary Judgmer(ECF No.56). OnMarch 24, 2017this action

was re-referred to United States Magistrate Ju@jeeryl A. Eifert forsubmission of propsed
findings and recommendatiorigr disposition (“PF&R”). (ECF No. 32.) On November 20,

2017 Magistrate Judge Eifert filed her PF&HEECFNo. 64), recommending that this Cogrant
theMotion for Summary Judgmerdanddeny and dismiss the § 2254 Petitio®@bjections tahe

PF&R were due by February 3018, and Petitionetimely filed objections on December 14, 2017

(“Objections”).! (ECF No. 68

1 petitioner contemporaneously filed a Motion to Exceed the Page Limitgitiomis Objections. (ECF No. 67.)
The CourtGRANTS the motion and will consider Petitioner’s objections in their entirety.
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For the reasons discussed herein, the COMIERRUL ES the ObjectionsADOPT S the
PF&R, GRANT Sthe Motion for Summary JudgmemENI ES Petitioner’s Petitiorior a Writ of
Habeas Corpus, ariel SMISSES this case from the docket of the Court.

|. BACKGROUND

On December 11, 2009, Petitioner was found guilty of one count ofiégee robbery
and one count of assault during the commission of a felony after a jury thal @ircuit Court of
Fayette County, West Virginia. (ECF No.-13at 34.) On January 26, 201®etitioner was
sentenced to 50 years’ imprisonment for the robbery and 2 to 10 years’ imprisonmdéat for t
assault. (ECF No.3t2at24.) The complete factual and procedural history of Petitioner’s direct
appeal and habeas proceeding in state court, as well as a review of Petitionermdiafesieral
habeas petition, are set forth in detail in the PF&R and need not be repeatedégtioner, in
his Objections, concedes the accuracy of this histo8eeCF No. 68 all.) As such, the Court
adopts e factual and procedural history as set forththe PF&R. The Court will provide a
discussion of any relevant facts from Petitioner’s original criminad easnecessary throughout
this opinion to resolve Petitioner’s objections. The § 2254 Petition claims theifglgwounds
for relief:

1. Actual Innocence “There was overwhelming evidence to prove that Petitioner

was innocent of the robbery charges against him that were not used in the
defense of Petitioner. . . .]{lis crystal clear that if the evidence was used
properly in the defense of Petitioner, it is more likely than not, that no
reasonable juror would have convicted Petitioner.”

2. Ineffective Assistance of CounselDefense Counsel’s inexperience and the

actions taken or lack thereof by counsel resulted in ineffe@ssestancef

counsel, violating Petitioner’s rights under the Sixth Amendments.

3. Denial of Fair and Impartial lury — Defense Counsel's failure to make
objections during voir dire and connectidetween jurors and the prosecution
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and interested parties denied Petitioner of his constitutional right to a fair and
impartial jury violating the Fifth and Fourteenth Amendments.

4. Use of Lineup Phote It was a violation of Defendant’s righasid the Fifth and
Fourteenth Amendmentahen theState used the photineup to identify

Petitioner, as there was no foundation for the admission of the photo. Defense
Counsel also failed to object to the admission.

5. Improper Jury Instructior “An erroneous instruction given by the trial judge
[regarding intimidation and retaliation against jurors and witnesses] defjrive[
petitioner of his federal constitution, a right to a fair trial .”

6. Denial of the Right to a Jury of One’s Peers . . [T]here was no people of
color on the panel to choose from . ... The town ... where petitioner went to
trial is well known to be a racist town . .. ."

7. Ineffective Assistance of Appeal Counsé€Rppeal counsel . . . did not consult
him once while preparingetitioner appeal. There were errors by trial court
that needed discussed.”

(ECF No.1-1) The PF&R thoroughly analyzes eachRéspondent’slaimsas argued in the
motionfor summary judgment, and it recommends that this Court grant Respondents fdoti
Summary Judgment, (ECF NB6), deny Petitioner'$etition for Writ of Habeas CorputECF
No. 1), and dismiss this matter from the Court’s docket.
Il. LEGAL STANDARDS

A. Review of Magistrate Judge’s Findings and Recommendations

Pursuant to Federal Rule of Civil Procedure 72(b)(3), the Court must detetenime/o
any part of a magistrate judge’s disposition to which a proper objection has luen fiae Court
is not required to review, underda novoor any other standard, the factual or legal conclusions
of the magistrate judge as to those portions of the findings or recommendation tonehic
objections are addressedlhomas v. Amn474 U.S. 140, 150 (1985). Failure to file timely

objections constitutes a waiver @d¢ novareview and the petitioner’s right to appeal this Court’s
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order. 28 U.S.C. § 636(b)(19¢ee also Snyder v. Ridenp889 F.2d 1363, 1366 (4th Cir. 1989);
United States v. Schroncé27 F.2d 91, 94 (4th Cir. 1984). In addition, this Court need not
conduct ale novaeview when a party “makes general and conclusory objections that do not direct
the Court to a specific error in the magistrate’s proposed findings and recwlations.”
Orpiano v. Johnsar687 F.2d 44, 47 (4th Cir. 1982).

B. Habeas Corpus Standard of Review

A federal court may grant habeas relief for a state prisoner “only ondbhadythat he is
in custody in violation of the Constitution or laws or treaties of the UnitedsStat28 U.S.C. 8
2254(a). “Therefore, when a petitioner’s claim rests solely upon an irttipneof state case
law and statutes, it is not cognizable on federal habeas revigvegks v. Angelond76 F.3d
249, 262 (4th Cir. 1999)ff'd, 528 U.S. 225 (2000).

Section 2254(d), as modified by the Antiterrorism Biféctive Death Penalty Act of 1996
(“AEDPA"), provides for a deferential standard of review to be applied tockisn that was
“adjudicated on the merits” in state court proceedings. In such a cadgera f@urt may grant
habeas relief only if thedgudication of the claim in state court

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

Section 2254(d)(1) describes the standard of review to be applied to claims challenging
how the state courts applied federal law. *“A federal habeas court may issuet tineder the
‘contrary to’ clause if the state court applies a rule different framgthverning law set forth in
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[Supreme Court] cases, or if it decides a case differently than we have done onraaetiafly
indistinguishable facts.”Bell v. Conge 535 U.S. 685, 694 (2002). “The court may grant relief
under the ‘unreasonable apptica’ clause if the state court correctly identifies the governing
legal principle from our decisions but unreasonably applies it to the facts of tivelpatase.”
Id. The latter inquiry focuses on whether the state court’s application ofycksablished
federal law was “unreasonable,” as distinguished from whether it was “corr8e&” Renico v.
Lett, 559 U.S. 766, 773 (201®ell, 535 U.S. at 694Villiams v. Taylor529 U.S. 362, 410 (2000).

Section 2254(d)(2) describes the standard tpipdied to claims challenging how the state
courts determined the facts. “[A] determination of a factual issue madeSigte court [is]
presumed to be correct,” and the petitioner has “the burden of rebutting the presumption of
correctness by clear andonvincing evidence.” 28 U.S.C. § 2254(e)(1). “The phrase
‘adjudication on the merits’ in section 2254(d) excludes only claims that were reat naistate
court, and not claims that were decided in state court, albeit in a summary fashiwonias v.
Taylor, 170 F.3d 466, 475 (4th Cir. 1998ge also Harrington v. Richtgs62 U.S. 86, 98 (2011)
(recognizing that 8§ 2254(d) applies even if the state court issued a summasipndec
unaccompanied by an explanation). The state court determination will be upheld saslong
“fairminded jurists could disagree” on its correctnes&rbrough v. Alvaraddb41 U.S. 652, 664
(2004).

C. Summary Judgment

Federal Rule of Civil Procedure 56 governs motions for summary judgment. That rule
provides, in relevant part, that summary judgment should be granted if “there is no geswene i

as to any material fact.” Summary judgment is inappropriate, howeverafeéRist factual issues



that reasonably may be resolved in favor of either paAgpderson v. Liberty Lobby, Inc477
U.S. 242, 250 (1986). “Facts are ‘material’ when they might affect the outcoime cdde, and
a ‘genuine issue’ exists when the evidence would allow a reasonable jury to retudicafoer
the nonmoving party.” News & Observer Publ. Co. v. Raleigburham Airport Auth.597 F.3d
570, 576 (4th Cir. 2010). When construing such factual issues, the Court must view the evidence
“in the light most favorable to the [party opposing summary judgmemdickes v. S. H. Kress
& Co., 398 U.S. 144, 157 (1970). “When faced with cnoggions for summary judgment, the
court must review each motion separately on its own merits to determine whetbeiogite
parties deserves judgment as a matter of laRdssignol v. Voorhaa316 F.3d 516, 5284th
Cir. 2003) (internal quotation marks omitted) (citation omitted). The court wiiden each
motion individually, “tak[ing] care to resolve all factual disputes and any congpestional
inferences in the light most favorable to the party opposing that motitwh.(internal quotation
marks omitted) (citation omitted). The nonmoving party may not rest on the pleadiimg and
must show that specific material facts exist by offering more than a ménélfsof evidence”
in support of his pason. Anderson477 U.S. at 252.
[ll. D ISCUSSION

Petitioner lodgesix specific objections to the PF&RBnd asserts that Magistrate Judge
Eifert failed to address two contentions raised in Respondent’s Motion for Summanyehidg
The CourtADOPTS andAFFIRM S the PF&R, withoutde novoreview, in regard to abbf the
claimswhich Petitioner has failed to object to. In regard to the claims that Petiticnkrdged
his objections, the Court will now conducti@ novareview.

A. Ineffective Assistancef Counsel



Petitionets specificobjections to the PF&R concern thkegedineffective assistance of
counsel (“IAC”) by his Defense Counsel tite trial level. These objections relate to the PF&R’s
conclusion that Respondent is entitled to summary jeddgms tdGround 2 of the § 2254 Petition.
(SeeECF No. 1-1 at 14-24.)

Petitioner must overcome two layers of deferefoe the Court to sustain his @&
objections. First, the Supreme Court’s pronouncemeitricklandaccords to his counsel a
“highly deferential” level of judicial scrutiny. Strickland v. Washingtor466 U.S. 668, 689
(1984). Courts “must indulge a strong presumption that counsel’s conduct falls witnidéne
range of reasonable professional assistance . . Id.” The burden fallsto Petitioner to
demonstrate otherwiseSee id.at 690 (“A convicted defendant making a claim of ineffective
assistance must identify the acts or omissions of counsel that are allegeldawat been the result
of reasonable professional judgment. Tbart must then determine whether, in light of all the
circumstances, the identified acts or omissions were outside the wide rangeestiprally
competent assistance.”). If counsel made a “strategic choice” after “thanwegktigation of law
and facts,” the act is “virtually unchallengeableld. Acts or omissions not determined to be
strategie—either because they were not adequately informed or they were not conscisiggeci
at al—are still analyzed by an objective reasonableness stand&aRoe v. Flore©rtega 528
U.S. 470, 481 (2000Kimmelman v. Morrisord77 U.S. 365, 375, 386 (1986).

If the reviewing court determines under this deferential standard that ceussen fell
outside the accepted range of professionally reasocahliuct, the challenger must also show
that he was prejudiced by the erreithat “there is a reasonable probability that, but for counsel’s

unprofessional errors, the result of the proceeding would have been diffefnickland 466



U.S. at 694. A “reasonable probability” is a probability sufficient to undernunfdence in the
outcome. Id. In addressing IAC claims, courts may address either 4ssoansel’s
performance or prejudice from the alleged efféirst, since a finding adverse to the peiiter on

either issue is dispositiveSee idat 697 (“There is no reason for a court deciding an ineffective

assistance claim . . . to address both components of the inquiry if the defendastamake
insufficient showing on one. . . . If it is easier to dispose of [the] claim on the grolackasf
sufficient prejudice, . . . that course should be followed.”).

In addition to this deferential standard, § 2254 petitioners makiGgclAims must show
that the reviewing state court appligtticklandunreasonably. See Elmore v. Ozmind61 F.3d
783, 85666 (4th Cir. 2011). The Supreme Court has noted that “[tlhe standards created by
Stricklandand 8§ 2254(d) are both highly deferential, and when the two apply in tandem, review is
doubly so.” Harrington, 562 U.S. at 105 (internal quotation marks omitted) (citations omitted)
(noting that “[sJurmountingstricklands high bar is never an easy task” and that “[e]stablishing
that a state court’s application Btricklandwas unreasonable under § 2254(dalisthe more
difficult”). “When 8§ 2254(d) applies, the question is not whether counsel's actiors we
reasonable. The question is whether there is any reasonable argument rikat satisfied
Stricklands deferential standard.”ld. Ultimately, “a stée prisoner must show that the state
court’s ruling on the claim being presented in federal court was so lacking ircatgdifithat there
was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.’ld. at 103.

1. CrossExaminationof Victim

First, Petitioner objects to the PF&R’s conclusfdhat the circuit court’s decision that



Petitioner’s trial counsel was not constitutidpaineffective in addressing the victim’s
‘inconsistent’ identifications ofPetitioner at trial was not contrary to, or an unreasonable
application of, clearly established federal law.5e€ECF No. 64 at 1315.) The PF&R finds
that Respondent is entitled to summary judgment on this groud at (L5.)

Petitioner originallyraised this argumeint his state habea®rpuspetition,(ECF No. 13
7 at 10.), for which the Circuit Court of Fayette County conducted an evidentiangghtzat
included testimony from Petitioner’s trial counsel, ElizaliéttarneyCampbell. $eeECF No.
139.) Inits ruling, the circuit court notes that Petitioner framed his anguarethe basis that
his counsel “did not put on any evidence about discrepancies in the descriptions;ttamabse
was “blatantly false.” $eeECF No. 13 at 60.) fe circuit court reviewed the transcript of the
underlying trial and found that trial counsel “subjected [the victim] to conditkereross
examination on the issue of inconsistences in her descriptions of the attacl8s€id.]
Furthermore, regardintgial counsek use ofthe inconsistent descriptions the 911 tape, the
circuit court found that trial counsel madesdrategicand tactical move” and “did a reasonably
adequate job of attempting éaploitthese slight discrepancies.”Sde idat 66-61.) The circuit
court ultimately determined that trial counsgl&yformancevas not “deficient under asbjective
standard of reasonableness.Se¢ idat 61.) On appeal, ttfgupreme Court of Appeals of West
Virginia (“SCAWV”) found that there was no error or abuse of discretion by the circuit court and
adopted the circuit court’s “wetkasonedindingsand conclusions of law . . . .” S€eECF No.
138.) Accordingly, 28 U.S.C. § 2254(d) applies, and the question becomdsewtiet state
court’s adjudication of Petitioner’s cresgamination claim “was an unreasonable application” of

Strickland or involved an unreasonable determination of the facts in light of the evidence



presented. See§ 2254(d);see also Tice v. Johnsd@¥7 F.3d 87, 103 (4th Cir. 2011) (“The rule
and analytical framework announced by the Supreme Costtickland'unquestionably qualifies
as “clearly established” federal law under § 2254(d).” (quotinagzer v. South Carolina430
F.3d 696, 703 (4th €i2005))).

Petitionerobjects on the basihat ‘[c]lounsel failed taenterevidenceof [the] victim’'s
inconsistent descriptions.(SeeECF No. 68 at 213.) This Court is in concurrence with the
preceding courts that Petitioner’s objection is blatafdlge. This is demonstrated by the
following passages from the trial transcript:

BY MS. KEARNEY [CAMPBELL]:

Q Can | first starbff with asking, do you remember how many descriptions you
gave to law enforcement as they were investigating this or

THE COURT: Or 9117
BY MS. KEARNEY [CAMPBELL]

Q To 911 and the investigating officers, do you remember how many times they
made you describe what was going on?

A No, ma’an.

Q We heard testhony today from law enforcemethiat you destbed your attacker

as alight-skinnad black man with a gray hoodie, sweat pants and gloveshat
correct?

A Yes

Q You also had the opportunity to describe to the 911 Center in your phone call to
them-— after the attaclhappened, you had an opportunity and they asked you to
describe your assailant. Do you remember that?

A I remember talking to the 911 Center that day.

Q Okay. And they asked you whenf you coulddescribe your attacker, andwy
did so. And | have a copy of the transcription of the 911 call. And if | could just
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refresh your memory, | will let you know what you reporteth®911 Center, and
you can tell me if thas accurate. Okay?

AYes.

Q Okay.The 911 Center asked you, “Is there anything you can tell me about this
black male? And you replied tothem, “He is very, very black. Wore jersey
gloves, browrooking things.” Do you remembenaking that statement? Isfair

to say that you made that to the 911 Center?

A Ma’am, I'm honestly- | don't -- I'm not sure.

Q Okay. Allright. I know it happened riglafter the attack, so | understand where
your memory might not be as good because of the trauma. But woutlisgamee

with me that

MR. PARSONS: Your Honor, she cadisagree iEhe doesh remember making
the statement.

THE COURT: Well, Im going to overrule the objection. If the 911 tape has you
saying that, miam, do you dispute that you told 911 that?

THE WITNESS: No, sir. That day was jusit avas-- it was not a good day | —

(ECF No. 131 at 18486.) Trial caunsel clearly brought the inconsistent descriptions given by
the victim to the attention of the jury by eliciting the response during -escasinationand
addressing themmgainduringclosing argumentssée id at 35254) However, Petitioner further
asserts that “if the 911 tape would have been entered into evidence it would have satiledsly c
the victims [sic] description into question which would have causect#sonableoubt the jury
needed to acquit.” SeeECFNo. 68 at 2.) Petitioner attempts to argue that trial counsel’s actions
were unreasonable apdejudicial,andthattrial counsel’s omission of admitting the 911 tape into
evidence implicateStrickland but his argument fails. The method that counsel chooses to use
evidence in a trial falls squarely within the highly deferential staral@ddstrong presumption that
such conduct falls within the wide range of reasonable profession assistaviced to counsel
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underStrickland Strickland 466 U.S. 668, 689 (1984). Here, trial coutssdécision to not use
the 911 tape, but crogexamine the victim regarding the statements made on the 911 tape, was
clearly a strategic choice by trial counsel, which 8tackland court has found as virtually
unchallengable. 1d. at 690. Trial counsel testified during her evidentiary hearing that she made
a conscious choice not to play or enter the 911 tape into evidence because she believecdhthat playi
the emotionally charged tapehich included clips of the victilmcreaming and crying;ould
detrimentally affect Petitioner. SeeECF No. 139 at 4345, 7173.) Further, trial counsel
testified that, through discussion with Petitioner, the focus of their case wouldrizilyrupon
his defense in alibi and the foma evidencend she wanted to avoid vigorously cregsamining
a witness, the victim, who appeared to be very frail and could end up hurting Petitcaser’s
(Id. at39—-44.) The Court does not find that trial counsel acted outdiéewiderange of
professionallycompetent assistance.

Pursuant to the standard in § 2254(d), the Court finds thairthet courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it Ised on an unreasonable determination of the facts in light of the evidence
presented. See28 U.S.C. § 2254(d). Accordingly, the CourtOVERRULES Petitioner’s
objection as to IAC based on trial counsel’s cresamination of the victim.

2. Failure to Investigatévidence

Second, Petitioner objects to the PF&R’s conclusion that “Petitioner’'s dusel was
not constitutionally ineffective in not forensically investigating the physeadence or
challenging the state’s failure to do sm@t contrary to, or an unreasonable application of, clearly

established federal law.” SeeECF No. 64 at 180.) The PF&R finds that Respondent is
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entitled to summary judgment on this groundd. &t19-20.)

The circuit cours analysis of the claimdgan with Chief Deputy Canterbury’s testimony
at trial in which he stated that he observed partsbobkenmirror and bloodstain on the floor at
the crime scene, inadditionto a possible footprint going through the bloodstain (which was
illustrated in $ate’s Exhibit 10). (ECF No.-2 at 38.) The circuit court then noted that the
victim testified thatshe was pushed into mirrors, which resulted in her bleeding onto the floor.
(Id. at 38—39.) The circuit court ultimately concluded that the smeared bloodstdhtéeshow
any identifiable footprints and thus irconjunctionwith the testimonyof the victim and Chief
DeputyCanterbury, did not render Petitioner’s trial courthlcientunder an objective standard
of reasonableness in failing to introduce evidence of blood samples or shoeldize. (

As to Petitioner’s claim regarding counsel’s investigation of the blood$®aiitioner
objects on the basis that trial counsel should have investigated the bloodstxeuipatory
evidence because “Btoner is innocent of this crimeand a propemvestigation would have
shownas such. (SeeECF No. 68at 13-19) UnderStrickland counsel “has a duty to make
reasonable investigations or to make a reasonable decision that makesapantiestigaibns
unnecessary. . . . [A] particular decision not to investigate must be direcdgsadsfor
reasonableness in all the circumstances, applying a heavy measure of deferencedlscou
judgments.” 466 U.S. at 691. If counsel “conducts a reasonaldstigation of law and facts
in a particular case, his strategic decisions are ‘virtually unchallengéalitewell v. Kelly 562
F.3d 656, 670 (4th Cir. 2009) (quotisgrickland 466 U.S. at 688). To prevail on an IAC claim
based on a failure to investigate, a petitioner must specify “what an adewestggation would

have revealed . . . ."Bassette v. Thompsa@l5 F.2d 932, 940-41 (4th Cir. 1990).
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Here, Petitioner’s objection is largely based on speculation. Petitwgees that it is
possible that the testing could have shown that the bloodstain or footprint did not belong to the
victim or Petitioner, thus proving Petitioner’s innocence. (ECF No. 68 at Tfig victim stated
the bloodstain at theceneof the crime came from her head wound. (ECF Nel 48170, 173.)

It is reasonable in light of th@rcumstancethat based on this testimony thaal counsel would
not find that testimonyat be false, especiallynderthe high standard afeferenceprovidedto

counsel’'s judgmentsegarding investigatian No sufficient evidenceexists that would have
allowed an investigation regarding the shoepriRurther, Petitioner has not suggested, can

he, what an investigation may have revealed.

Additionally, Petitionerargues that trial counsel should have questioned and impeached
the investigatingofficers for their failure to collect and preserve possigkeulpatoryevidence.
(SeeECF No. 68 at 1-819.) Petitioner jumps on the fact that trial counsel admitted during the
circuit court hearing that in hindsight she should have raised the issue of the galloessto
collect physical evidence or perform doyensictesting at thecene of the crime. Id.; ECF No.

13-9 at 58.) However, thgtricklandcourt clearly addressed hindsight anedys
Judicial scrutiny of counsel’s performance must be highly deferertial. |

all too tempting for a defendant to secapgess counsel's dstance after

conviction or adverse sentence, and it is all too easy for a court, examining

counsel’s defense after it has proved unsuccessful, to conclude that a particular ac

or omission of counsel was unreasonable. A fair assessment of attorney

performance requires that every effort be made to eliminate the distorting effects of

hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’'s perspective at the time.
Strickland 466 U.S. at 689 (1) (internal citations omitted). Furthermore, as noted above, if
counsel made a “strategic choice” after “thorough investigation of law aotd,’f the act is

“virtually unchallengeable.” Id at 690 Acts or omissions not determined to be strateggither
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because they were not adequately informed or they were not conscious decidiersiat still
analyzed by an objective reasonableness standaes Roe v. FloreSrtega 528 U.S. 470, 481
(2000);Kimmelman v. Morrisord77 U.S. 365, 375, 386 (1986).

As noted, trial counssl acceptancef the statements by the victim and Chief Deputy
Canterbury were not an unreasonable strategic decision in lieu of a possibligatieest Trial
counsel’s strategic decision to focus on the inconsistent statements insteiadesidence does
not amountto unreasonableness under an objective standard. The law, as noted, is extremely
deferential to the decisions trial counsel may make in the course of theirsproésassistance
and this Court should not secegudess trial counsel’s professional judgment after a finding that
trial counsel acted reasongltilased on an objective standard.

Pursuant to the standard in § 2254(d), the Court finds thairthet courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it based on an unreasonable determination of the facts in hgh#\oflence
presented. See28 U.S.C. § 2254(d). Accordingly, the CourtOVERRULES Petitioner’s
objection as to IAC based on trial counsel’s failure to investigate

3. Photo Lineup Identification

Third, Petitioner objects thhe PF&R’s conclusion that the use gbhotoline up to identify
Petitionerwas not contrary to, or an unreasonable applicaifpolearlyestablished federal law
and that trial counsel’s failure to object to the admission ofpti@ographidine-up was not
ineffectiveassistancef counsel. $eeECF No. 64 at 2@26.) The PF&R finds that Respondent
is entitled to summary judgment on this groundd. &t 26.)

The circuit court began by reviewing the case law under West Virginia lawthand
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requirementshereofregarding the use of a photographic {ugefor an ouof-court identification
(ECF No. 12 at 25.) In applying the law to the facts of the case, the circuit counniteeelrthat

the photographidine-up used in Petitioner's case was not suggestive and was consistent with
applicable law. Ifl. at 25-26.) The circuit court then turned to Petitioner's argunagyainst
admission of the owuf-courtidentificationat trial. The circuit court applied the test established
in Neil v. Biggers409 U.S. 188, 192200 (1972), to evaluate “whether under tiogality of the
circumstances’ the identification was reliable” if the confrontation procedase suggestive.
(ECF No. 12 at 33-36) Upon analysis of thiactors presented Biggers the circuit court found
that Petitioner’s trial counsel could hawbjected to the foundation for the admission of the
photographic linaup and the identification of Petitioner through the testimony of the person who
prepared the photographic |, as opposed to the officer who conducted the actual
identification, as hearsay testimonyld.(at 26-36.) On this basis, the circuit court determined
that trial counsel’s failure to object to the admission of the photographiapimed ouof-court
identification of Petitioner was deficient under an objective standard of reaspesbland thus
met the firstStricklandprong. (d. at 28.) However, the circusburtultimately determined that
there was not a reasonable probability that the result of the proceeding would haddfbemnt

“but for” trial counsel’s error. (Id.) The circuit court based its decision e victim pointing

out the Petitioner and identification of Petitioner in the courtroom as the man \abkeditter.

(Id. at 30.) The circuit court further noted that the officer who witnessed the victim’'s
identification of Petitioner from the photographic lap was present at trial and available to
testify and the victim testified that the State’s Exhibit 21 was the photographiglithat she was

shown and pointed to the photograph of Petitionerghatidentified on that earlier datéd.(at
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28-31.)

Petitioner objects on the basis that allowing the admission of the testimony is a violation
of his constitutionalrights and prejudiced him from being acquittedSedECF No. 1927.)
However, for a court to find that counsel acted in violatioBtatkland a defendant must enable
a court to determine under this deferential standard that counsel’s actiont$ede the accepted
range of professionally reasonable conduct, and the challenger mughsiidv was prejudiced
by the errors-that “there is a reasonable probability that, but for counsel's unprofessiooia,
the result of the proceeding would have been differei8tfickland 466 U.S. at 694. Here, while
Petitioner asserts that the adsion was in violation afonstitutionaktandards and that the circuit
court found thatrial counsel’s actions were unreasonable udieckland Petitioner fails to make
a showing of prejudice. The victim testified at trial that the State’s Exhibiv@4 the
photographic lineup that she was shown on the day of the robbery and she pointed to the
photograph of Petitioner that she previously identified. (ECF No. 13-1 gt Il#e victim also
identified Petitioner in the courtroom as the man who athdier. Id. at 178) Petitioner’s
failure to make a showing of prejudice and the victim’s ultimate identification of Petitio the
courtroom as the man that attacked her are enough to persuade this Court thadsheoe w
prejudice from the allegeetror by trial counsel.

Pursuant to the standard in § 2254(d), the Court finds thairthet courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it based on an unreasonable determination of the facts in hgh#\oflence
presented. See28 U.S.C. § 2254(d). Accordingly, the CourtOVERRULES Petitioner’s

objection as to IAC based on trial counsel’s failure to object to the admisdios @fioto lineup.
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4. Detective Sizemore’s Testimony

Fourth, Petitioner objects to the PF&R’s conclusion that “Petitioner’ scoiahsel was not
constitutionally ineffective by not objecting to Detective Sizemore’s testimomg’ that
“Petitioner’s additional claims that his trial counsel was ineffectivabge she did not perform
additional investigation, crossxamination, or offer alterative theories to rebut Detective
Sizemore’s testimony are procedurally defaulted and to the extent elgedirdnot procedurally
defaulted, those claims are also withooerit.” (SeeECF No. 64 at 2638.) (emphasis in
original). The PF&R finds that Respondent is entitled to summary judgment gnabied.  (d.
at 38.) As only one of these claims has been exhausted, the Court will address thai®lsepa

a. Lack ofObjection to Expert Testimony

On habeas review, the circuit coagreed with Petitioner’s trial counsel’s testimony that
she did not consider Detective Sizemore’s testimony to be expert testimoBy: N(E 12 at 46
42.) Even as such, the circuit cowmtted that in light of Detective Sizemore’s testimony
regarding his qualifications, the court would have likely qualified him as parewver any
objection by trial counsel. Id. at 43.) The circuit court found that allowing Detective Sizemore
to testfy “was a strategic decision.to.in an attempt to lend credencelte defense’s overarching
theorythat the police had arrested the wrong persofid. at 42) The circuit court also found
that Petitioner failed to show any reasongblebability hat an objection to the testimony would
have resulted in a different outcomeld. @t 43.)

Petitioner objects on the basis that trial counsel should have objected to the testimony

provided by Detective Sizemore because “he was a ‘lay witness’ giviperte testimony and

was never qualified an expert by the court3e€ECF No. 68 at 30.)Petitioner maintains that
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this failure to object gave credibility to Detective Sizemore’s misleading testim{®ge id)

Trial counsel testified at thevidentiary hearing that it might have been better for her to seek a
pretrial hearing to challenge Detective Sizemore’s qualifications and testmsamyvay to “trip

him up” or “shake him up as a witness” prior to thalt (ECF No. 13 at 51-52.)

Onee again, it is not the duty of this Court to latedinsight through hindsight. It is the
duty of this court to apply th®tricklandstandard and make an inquiry into whether counsel acted
outside the wide range of professionally competent assistarsm ba the circumstances as a
whole. See Strickland466 U.S. at 690. If counsel made a “strategic choice” after “thorough
investigation of law and facts,” the act is “virtually unchallengeablil” Trial counsel testified
that it was her strategy focus on the lackf forensic evidence linking Petitioner to the crime.
(SeeECF No. 129 at 5352.) Trial counsel put this strategic plan into action during her eross
examination of Detective Sizemoagadby calling an expert in forensic science to ifgst (See
ECF No. 131 at 13642 27780.) Trial counsel’s actions are clearly a strategic ch@odare
not unreasonable or outside the wide range of profeskiac@hpetent assistance, making her
actions virtually unchallengeable. FurthermoRettioner fails to provide any evidence of
prejudice from trial counsel’s failure to object, especially in light of thauticourt finding that
it ultimately would have found Detective Sizemore to be qualified as an experSfateehad so
moved.

Purswant to the standard in § 2254(d), the Court finds thatiticait courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it based on an unreasonable determinationfaétthi light of the evidence

presented. See28 U.S.C. § 2254(d). Accordingly, the CourtOVERRULES Petitioner’s
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objection as to IAC based on trial counsel’s failure to object to the testimonytettive
Sizemore.
b. Lack of Investigation of Green Fluorescent Spots

Petitioner claims that his trial counsel was ineffective because she did not perform
additional investigation, crossxamination, or offer alterative theories to rebut Detective
Sizemore’s testimony, and objects to the PF&R’s conclusidritieae claims are without merit.
(SeeECF Nos. 11 at 7~17; 68 at 2#33.) The Court wilchoose taeview these claims on the
merits onlyasPetitioner failed taexhaust these claims when he failed to raise them in his state
habeas proceeding

Petitioner ultimately wanted trial counsel to investigate the pepper spray to see if it
contained a certain ingredient that would have explained the fluorescence amé&&itiace
during the investigation. SeeECF Nos. 11 at 7~17; 68 at 2#33) He assertghat trial counsel
should have asked Detective Sizemore “whether this information was cahfiyrtbe company
who sold mace” and investigat&hese claims about the marking dye by contacting the company
that produced the mace.”S€eECF No. 68 aB0.) Petitioner wanted trial counsel to seize “the
opportunity to contact the company to be ‘sure’ of the mace’s contents conctmingrking
dye’ becausdne believed that the fluorescence discovered on his face could have been the result
of analtermtive substances such as soap or gas fumes from hisvieegler. (Id.; ECF No. 1
1 at 7-8.) Petitioner also asserts that trial counsel should have-erassined Detective
Sizemore about other substances that could have caused the flnoeeseCF No. 1-1 at 78.)

As noted above, und@&trickland counsel “has a duty to make reasonable investigations

or to make a reasonable decision that makes particular investigations uanecess. [A]
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particular decision not to investigate must be direetgessed for reasonableness in all the
circumstances, applying a heavy measure of deference to counsel’s juslmé&st U.S. at 691.
To prevail on an IAC claim based on a failure to investigate, a petitioner pagtys‘what an
adequate investigatiamould have revealed . . . /Bassette v. Thompso@15 F.2d 932, 94&11
(4th Cir. 1990).

Petitioner’s entire argnent is based on speculation. Petitioner does not argue that the
pepper spray contained markingeay that itdid not Hemerelybelieveghat trial counsel should
have called the company that made the mace to make sure Detectiver8inemdelling the
truth. SeeECF No. 68 at 30.)An investigation might have revealed that there n@dye in
the pepper spray, but Petitioner providesernmence hat such a conclusion is likelyWhile it
may have been prudent for trial counsel to investigate whether there was dypepyibe spray,
trial counsel took a different strategpath to discredit the testimony of Detective Sizemase
discussed above It is not the duty of this Court to secegdess the strategic decision made by
counsel. Strickland 466 U.S. at 689. This Court is to determine whether counsel acted
unreasonable, while according “a heavy measure of deference to coundgirepts.” Id. at
691. In light of the heavy deference given to counsel’s judgments, the Court does noéiafind t
counsel’s decisions were unreasonable in all of the circumstances.

Accordingly, the CourfOVERRULES Petitioner’'s objection regarding triabensel’s
failure to investigate the pepper spray.

5. Jury Bias

Fifth, Petitioner objects to the PF&R’s conclusion that “the circuit court’ssaecithat

Petitioner’s trial counsel was not constitutionglieficient] in responding to what Petitioner
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conterds was indicia of jury bias was not contrary to, or an unreasonable application &y, clear
established federal law.” SEeECF No. 64 at 47-52.)Specifically, this relates to the trial judge
stating on the record that a juror approached the court reporter during the lunch éssiaret
advised that the juror knew some of the spectators in the courtroom and wanted to kn@s if it
something that should be disclosed, (ECF Nel H 119), and during jury deliberation, the jury
foreman provided a note the circuit court stating that the same juror who previously expressed
recognizing spectators in the courtroom was “now afraid of repercussions frdemihg and
the jury was “unable to move forward at this time.” (ECF Nek.at 27, 12 at 50, 131 at 370,
58 at 16, 581 at 2). The PF&R finds that Respondent is entitled to summary judgment on this
ground. SeeECF No. 64 at 52.)

On habeas review, the ciitwourt first addressed the juror knowing a spectator in the
gallery and trial counsel’'s response to this disclosure. The circuit cond fbat recognition of
a spectator in a courtroom is not enough to disqualify that juror from sitting on the (BGF
No. 12 at 4647.) Furthermore, the circuit court did not find that this recognition dlttre
juror’s affirmation to review the evidence without bias or prejudice based upon ebetsp
recognition. [d. at 48.) Upon these bases, the circuit courtroeted that Petitioner’s trial
attorney did not act deficidgtby failing to act upon the juror’s statement. The circuit court even
entertained the hypothesis that heedl counsel failedo act when she should have, Petitioner
failed to show that but for her failure, there was a reasonable probability thasthis of the
proceeding would have been differentd. @t 49-50.) Concerning the note by the foreman, the
circuit court begaits address of the argument by noting that trial counsel moved for a mistrial and

objected to a curative instruction, and moved for a new trial during sentencied).asBBCF No.
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1-2 at 56-51.) While Petitioner argued that trial counsel should have asked for a voir dire instead
of a mistrial, the circuit court noted that it is not the duty of the circuit court to detewhgtaer

a different approach should have been used by counsel based on hindglght.5%.) Rather,

the circuit court noted that the standard urgtercklandis based on whether counsel acted outside
thewide rangeof professionally competent assistance, which the circuit court found trialedouns
did not. (d.) (emphasis in original).

As this Court has alreadgoted it is not the duty of this Court to apply its own
determination of what thappropriatecourse of action should have been tital counsel. See
Strickland 466 U.S. at 689 (1941). The standard for ineffective assistance of counsel does not
turn on a conclusion biyis Court based on hindsight, but rathainquiry into whether counsel
acted outside the wide range of professionally competent assistance, basedimuthstances
as a whole. Id. at 690. If counsel made a “strategic choice” after “thorough ingasion of law
and facts,” the act is “virtually unchallengeableld. To the extent that Petitioner objects to the
decisions of his counsel to not ask the trial court to conduct a voir dire of the juror, and move for
a mistrial instead of asking for aivdire, it is a clear aempt to have the Court condaat analysis
of trial counsel’s tactical decisions based on hindsigHere, trial counsel did not act upon the
disclosure that a juror knew someone in the gallery. The Court does not find thés to
unreasonable, especially in light of the small town in which the trial took placeeas mothe
circuit court on habeas review, (ECF Ne2 &t 4748). Petitioner also fails to make any showing
that the juror’s recognition of someone in the gallery was prejudicial. Fuwthen vieving the
circumstances as a whole, the Court does not find it unreasonable or outside of thegeds ra

professionally competent assistance that trial counsel moved for a mistrial@btweedings and
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objected to theurative instruction given by the trial judge instead of asking the trial judge to
conduct a voir dire of the jurors. The presumption in favor of counsel’s actions istkany
and in conjunction with the&stricklandstandard, this Court cannot find that trial counsel provided
ineffective assistance of coungelher response to Petitioner’s claim of jury bias.

Pursuant to the standard in § 2254(d), the Court finds thairthet courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it based on an unreasonable determination of the facts in hgh#\oflence
presented. See28 U.S.C. § 2254(d). Accordingly, the CourtOVERRULES Petitioner’s
objection as to IAC based on trial counsel’s failure to request a voir dire.

6. Trial Counsel’s Inexperience

Petitioner’s last objection regarding IAC involves trial counsel’'s inegped. Petitioner
objects to the PF&R’s conclusion that Petitioner failed to “establish that hisctuzsel’s
performancewas constitutionallydeficient, nor does he show a reasonable probability that her
actions affected the outcome of his trial. Se€ECF No. 64 at 5759.)

On habeas review, the circuit coarplained that the law does not requareertain level
of experience to establisAC; insteadthe law focuses on what a reasonable attorney would have
done under the circumstarsdeased upon aobjectivestardard. GeeECF No. 12 at 14.) The
circuit court ultimately found that Petitioner’s trial counsel “spent a signifiaerount of time
conducting areasonableand adequate investigation of Petitioner's case and the mere fact that
Petitioner’sjury trial was [her] first jury trial, as lead counsel, does not support a finding of
ineffective assistance of counsel.’Id.(at 15.)

The law is clear that experience is not the basisiéerminingwhether trialcounsel’s
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actions providetheffectiveassistance afounseljnsteada court is to look at the attorney’s actual
performance. Kandies v. Polk385 F.3d 457, 469 n. 7 (4th Cir. 2004) (vacated on other grounds
by Kandies v. Polk545 U.S. 1137 (2005)).A court must determine whether the attorney’s
performance falls below “an objective standard of reasonablené&si¢kland 466 U.S. at 687.
Here, Petitioner asserts tha¢ was prejudiced becausé@l counsel did not provide effective
representatioand should have removed hersitim the case due to her lack of trial experience
and competence. S€eECF No. 68 at 42—-47.)

As the Court has found above, Petitioner continues to assert various reasons as & why tri
counsel was ineffective, but has yet to provide sufficient evidence as such.Cdthit has yet to
find that based upon any of Petitioner’s objections trial counsel was ineffectiveStrideland
and it will not do so based upon her lack of experience either. Additionally, the ciocutit
distinguished that this was not trial counsel’s first trial; it was her first jury trialeedaattorney.
(ECF Nos. 12 at 14; 129 at 26.) Any finding that inexperience is by itsgifounds for ineffective
assistance of counsel would have a clglleffect on young attorneys who are beginning their
courtroom experience.

Pursuant to the standard in § 2254(d), the Court finds thairthet courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it based on an unreasonable determination of the facts in hgh#\oflence
presented. See28 U.S.C. § 2254(d). Accordingly, the CourtOVERRULES Petitioner’s
objection as to IAC based on trial counsel’s lack of erpee.

B. Trial Judge’s Handling of Potential Prejudice

Petitioner alleges that Magistrate Judge Eifert failed to address fmieros regarding
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denial of an impartial jury and abuse of discretion by the trial coBeeECF No. 68.) The
Court will addres these concerns itself.

On habeas reviewvthe circuit courtdetermined even if bias and prejudice does present
itself, the trial court is in the best position to judge the sincerity of a jurlatgye to abide by the
court’s instructions, and thereforteis within the trial court’s discretion to determine whether the
juror should be disqualified and that determination will not be disturbed upon appeal unless the
court clearly abused its discretion. (ECF No:918t 67.) The circuit court then turnedthe
facts of the case at hand and found that the trial essdssethe potential fobiasand prejudice
and determined thdahere was none on each occaswought into question by Petitioner, but
addressed the jurors each time and provided a curasitrection to them. I¢. at 68-70.) The
circuit court determined that the juror’'s fearrepercussiongvas only an obstacle to reaching a
unanimous decision, and thdte trial court “took action that it deemed was necessary and
appropriate to ensure that the trial was fair for both parti€kd’ at70.) Finally, the circuit court
found that the trial court did not err when it gave the curative instruction becauss énwa
“accurate reflection of law and it was necessitated by the unusual circumstaatcasotie in
Petitioner’s case.” Id. at 71-72.) The circuit court also determined that even if the trial court
erred by giving the curative instruction, it would oalypount to ordinary trial error and would not
rise to the level that would implicate federal or state constitutional rights.at(72—73.)

Petitioner argues that he was denied an impartial jury and that the trial cosetats
discretion when the trial judge “failed to conduct a voir dire into the potené&pldice resulting
from a juror expressing fear of the ‘family’ during the ‘deliberation’ precgkich was brought

to the attention of the Court.” Id( at 1, 4#52.) The facts surroundinipe objections at hand are
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set forth in detail in the PF&RECF No. 64 at 4450)and need not be repeated heeetitioner
does not dispute the fact§SeeECF No. 68 at 1, 48.) As such, the Court addmdacs as set
forth in the PF&R.

A defendantis entitled to impartiality under the Sixth and Fourteenth Amendments.
Witherspoon v. 111.391 U.S. 510, 518 (1968):Due process requires that the accused receive a
trial by an impartial jury free from outside influen¢esSheppard v. MaxwelB84 U.S. 333, 362
(1966). Furthermore, jurors are presumed to be impartial and “the defbedasihe burden of
showing a strongossibilityof juror bias.” Poynter v. Ratcliff874 F.2d 219, 221 (4th Cit989)
Wells v. Murray 831 F.2d 468, 472 (4th Cir.1987).

Here, Petitioner maintains that the actions by the juror in question were enough to show
bias and require a voir dire of each member of the ju@pncerningthe individual juror, it is
extremely rare that prejudice would arise because of intimidation in theamurtrUnited States
v. Babh 369 F App'x 503, 511 (4th Cir. 2010). Furthédue process does not require a new
trial every time a juror has beptaced in a potentially compromising situation. Were that the rule,
few trialswould be constitutionally acceptabile. Smith v. Phillips 455 U.S. 209, 217 (1982).
Both voir dire and protective instructions are available to trial judgesresaas of safguarding
juror impatrtiality, but they are not infallibleld. Following the trial judge’s curative instruction,
the jury resumed their deliberations and returned a verdict. Even with the lggsdimfluence,
Petitioner fails to show that there wsasch a strong possibility of juror bias that the decision of the
trial judge should be overturned. Furthermore, in regard to the individual juror and the gury a
whole, the trial judge did not abuse his discretion by not conducting voir dire glieaich “Even

if improper influence is suggested, there is no requirement that the court conduct indietual
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voir dire each timé. Babh 369 F. Appx at 511. “hdividual questioning, which may tend to
unsettle the jury, is only warranted in cases whee¥e is a strong indication of bias or
irregularity” 1d. (citing United States v. Staffard36 F.3d 1109, 11123 (7th Cir. 1998)). As
noted, Petitioner has failed to show that there was a strong indication of Fighermore,
Petitioner failed tgrovide any evidence, or even an inkling of indication, that the entire jury had
becometainted Therefore, the actions of the trial judge were within the discretion provided to
him under the case law.

Pursuant to the standard in § 2254(d), the Court finds thairthet courts adjudication
of this claim did not result in a decision contrary to, or involve an unreasonable applickti
federal law, nor was it based on an unreasonable determination of the facts in hgh#\oflence
presented. See28 U.S.C. 8§ 2254(d).Accordingly, the CourDENIES Petitioner’s claim and
OVERRULES his objection regarding the actions of the trial judge.

V. CONCLUSION

For the reasons set forth above, the CoAROPTS the PF&R (ECF No. @),
OVERRULES the Objections, (ECF No. 685RANTS Respondent’sMotion for Summary
Judgment(ECF No.56), DENIES Petitioner’s Petitiorfor a Writ of Habeas Corpus, (ECF No.
1), andDISMI SSES this case from the docket of the Court.

The Court has also considered whether to grant a certificate of appealaBég28
U.S.C. § 2253(c). A certificate will be granted only if there is “a substafigaling of the denial
of a constitutional right.” 8 2253(c)(2). The standard is satisfied only upon a shdwing t
reasonable jurists would find that any assessmenteotadnstitutional claims by this Court is

debatable or wrong and that any dispositive procedural ruling is likewise debagdx Miller
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El v. Cockrel] 537 U.S. 322, 3368 (2003);Slack v. McDaniel529 U.S. 437, 484 (2000rose
v. Lee 252 F.3d 676, &-84 (4th Cir. 2001). Because Petitioner has not made a substantial
showing of the denial of a constitutional right in the § 2254 Petition and objections to the PF&R
the CourtDENIES a certificate of appealability. Pursuant to Rule 11(a) of the Ruesr@ing
Proceedings Under 28 U.S.C. § 2254, Petitioner may not appeal the Court’s denial Gtateerti
of appealability, but he may seek a certificate from the court of appeals wewEaFRule of
Appellate Procedure 22.

IT 1SSO ORDERED.

The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: March 30, 2018

T,L*OMAS E. J@_,’HNSTON, CHIEF JUDGE
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