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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

HARRY A. LOWERS,

Plaintiff,
V. CIVILACTION NO. 2:15-cv-12805
EAGLE BLUFF STEEL ERECTORS, INC., et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendants’tio for Partial Summary Judgment. (ECF
No. 43.) For the reasons discussed below, the motiGREBNTED IN PART andDENIED
IN PART.

. BACKGROUND

Plaintiff Harry Lowers brings this action against Defendants Eagle Bluff Steel Erectors,
Inc. (“Eagle BIuff”) and its emplyee, Stanley Bostic, alleging causes of action arising out of a
motor vehicle accident that occurred on October 23, 2014. Mr. Lowers filed his Complaint in this
Court on August 24, 2015. (ECF No. 1.) According to the Complaint, Mr. Lowers was driving
his employer’'s armored van southbound on U.S. Route 119 in Boone County, West Vatginia,
approximately 7:02 a.m., when his vehicle struekfthtbed trailer attached to a tractor operated
by Mr. Bostic and owned by Eagle Bluff.Sée id.at 2, 1 89.) Mr. Lowers alleges that Mr.
Bostic caused the accident because he failgdetd right-of-way when attempting to turn left
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across the southbound lanes of U.S. Route 119 to travel northboSee. id(at 2-3, 1 9-10.)
The flatbed trailer attached to Mr. Bostic’s tkuid not clear the southbound lanes in time for Mr.
Lowers to avoid a collision. Sge id. Mr. Lowers also alleges that Mr. Bostic and Eagle Bluff
failed to comply with various laws and régtions regarding operating commercial vehicles,
“‘including not having any type of lighting devicer reflective materials on the flatbed trailer unit,
which directly contributed to the accident.ld.(at 3, 1 11.) Mr. Lowers claims he could not see
the truck in time becausewas not properly lit. See id. As a result of Defendasitalleged
“negligence and recklessness, Plaintiff violently collided with the flatbed trailer that was illegally
blocking his @th of travel.” [d.) Mr. Lowers contends that the carelessness and recklessness
of Defendants generates the following causes of action: Count I) negligence against Mr. Bostic;
Count 1) negligence against Eagle Bluff; and Collip punitive damages against all Defendants.
(See idat 3-9.) Only Counts Il and Il of the Complaint are the subjedefiendants’ motion.
(See generallfECF No. 44.) Defendants filed an answethe Complaint on October 2, 2015.
(ECF No. 8))

Defendants filed this motion for partial summary judgment and memorandum in support
of its motion on July 7, 2016. (ECF Nos. 43, 44.) Mr. Lowesponded to Defendants’ motion
for partial summary judgment on July 21, 2016, (ECF No. 47), and Defendants filed a reply
memorandum in support of the motion on July 28, 2016. (ECF No. 48.) The motion for partial
summary judgment is fully briefed and ripe for adjudication.

II. STANDARD OF REVIEW
Summary judgment is proper where the pleaslidgpositions, and affidavits in the record

show that there is “no genuine issue as to any mafact and that the moving party is entitled to



a judgment as a matter of law.Fed. R. Civ. P56(a);Celotex Corp. v. Catretd77 U.S. 317, 322
(1986). If there exist factual issues that properly can be resolved only by a trier of fact because
they may reasonably be determinedavor of either party, summajudgment is inappropriate.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986)See also Pulliam Inv. Co., Inc. v.
Cameo Props 810 F.2d 1282, 1286 (4th Cir. 1987). The moving party bears the burden of
showing that there is no genuine issue of matertl dad that he is entitled to judgment as a
matter of law. Celotex Corp.477 U.S. at 3223. Summary judgment is appropriate when the
nonmoving party has the burden of proof on an ésderlement of his case and does not make,
after adequate time for discovery, a shaywsufficient to establish that elemenid.

When determining whether there is an issudrat, the Court must view all evidence in
the light most favorable to the nonmoving partylellen v. Brunting327 F.3d 355, 363 (4th Cir.
2003). “[T]he issue of material fact required by Rule 56[a] to be present to entitle a party to
proceed to trial is not required to be resolwemclusively in favor of the party asserting its
existence; rather, all that is required is thafficient evidence supporting the claimed factual
dispute be shown to require a juyjudge to resolve the parties’ differing versions of the truth at
trial.” Anderson477 U.S. at 24819. The nonmoving party may not rest on the pleadings alone
and must show that specific materfakcts exist by offering more than a mere “scintilla of
evidence” in support of his positionld. at 252. Summary judgment is also appropriate when
the inquiry involves a pure question of lavifaft v. Vines 70 F.3d 304, 316 (4th Cir. 1995),

vacated en banc on different groun@8 F.3d 681 (4th Cir. 1996).



[ll. DISCUSSION

Defendants move for partial summary judgment, arguing in part MmatLowers’
negligence claim against Eagle Bluff is premisgin several alleged violations of the Federal
Motor Carrier Safety Regulations (“FMCSR”) thdd not create a private cause of actioised
ECF No. 44 at46.) Thus, Defendants argue that Colimhust fail as a matter of law. Id. at
4.) Defendants further argue that Mr. Loweyanitive damages claim within Count Il fails as a
matter of law because “gross fraud, malice, oppoessr criminal indifference to civil
obligations” are not present in this “simple negligence casé&d’ a{8.) Each of these two counts
is addressed below.

A. Claim of Negligence Against Eagle Bluff

To survive summary judgment, a plaintiffust put forward evidence of the following
elements of a negligence claim: 1) that the defenolaatl him a duty of care; 2) that the duty was
breached by some act or omission; and 3) ttmatact or omission proximately caused 4) some
injury to the plaintiff that is compensable by damageétersh v. ET Enters., Ltd. P’ship752
S.E.2d 336, 341 (W. Va. 2013)See also McNeilly \Greenbrier Hotel Corp.16 F. Supp. 3d
733, 738 (S.D.W.Va2014). In establishing a duty, the “ultimate test . . . is found in the
foreseeability that harm may result” and whettiee ordinary man in the defendant’s position,
knowing what he knew or should have known, [wowd{icipate that harm of the general nature
of that suffered was likely to result.'Hersh 752 S.E.2d at 338. To establish a breach, the
defendant must be guilty of an act or onossthat violates a duty owed to the plaintifSee
Wheeling Park Comm’n v. Dattpli87 S.E.2d 546, 551 (W. Va. 20X6iting Morrison v. Roush

158, S.E. 514,514 (W. Va. 1931)). Businesses will not be held liable under a theory of negligence



unless they “breach their duty of reaable care under the circumstancesCrum v. Equity Inns,

Inc., 685 S.E.2d 219, 226 (W. Va. 2009T.his negligent breach “must be the proximate cause of
the injury complained of and must be suciméght have been reasonably expected to produce an
injury.” Aikens v. Debow541 S.E.2d 576, 581 (W. Va. 2000) (emphasizing the necessary
relationship between foreseeability and duty).

Defendants’ rotion characterizes the negligendaim against Eagle Bluff in Count Il as
a claim under the FMCSR.S€eECF No. 44 at 4.) The motion cites cases from various federal
jurisdictions,including two from within the Fourth Ciuit, to support the assertion that “alleged
violations of the FMSCR do not ctteaa private cause of action.”Sée id.at 45.) Despite
Defendants’ assertion that Count Il is a private cause of action broughtthedeMCSR, the
Court does not agreeMr. Lowers’ claim is a common law gkgence claim that uses state law
and federal regulation as a partial basis for the duty that Eagle Bluff owed to Mr. Lovas. (
ECF No. 1 at 67.)

Mr. Lowers asserts within his negligence claimat Eagle Bluff's duty to him was “to
exercise reasonable and ordinary care and to lgomifh the laws and regulations of the State of
West Virginia and the United States regardimg operation of commercial vehicles.” (EQB.

1 at6, 123.) Mr. Lowers further argues that E&Juff is responsible for its drivers’ actions as
well as the maintenance and upkeep of its vehiclé&eeECF No. 47-2 at 221, 27.) Mr.
Lowersclaims that Eagle Bluff breached those duties biifiig to follow state and federal law
and guidelines regarding proper lighting and engu@pt on the tractor and trailer unit, failing to
ensure the proper groove pattern depththe tires, and failing to illuminate the trailer to allow it

to be seen by @oming vehicles.” ECF No. 1 at 6, T 25.See als&ECF No. 47-3 at 4243.)



These alleged violations arise untlee FMCSR and Tenness&tate Code. SeeECF No. 47-2
at 14-27; ECF No. 47-4 at 1.) Further, Mr. Lowengues that Eagle Bluff is vicariously liable
for the allegations of negligence against its employee, Mr. BostieEGF No. lat 6, 1 26; ECF
No. 47-2 at 2827), which arise in part under the FMCSR and West Virginia Co&=eHCF
No. 47-2 at 1213.) Mr. Lowers states in the Complaitiat “[a]s a direct, proximate and
foreseeable result of the Defendant Eagle BlutBseless, reckless, and negligent actions and
conduct as described herein, Plaintiff suffered seegad permanent personal injuries . . . ECF
No. 1 at 8, 1 29.See als&CF No. 47-2 at 27.) These claims provide the basislfoLowers’
prima facie case of negligence against EaglefBdufd Defendants mischaracterize the nature of
Mr. Lowers’ claim insofar as they rely their motion and reply on a belief that Couhof the
Complaint arises solely under the FMSCR.

For these reasons, Defendants’ motion for summary judgment on CouBBNIED.

B. Punitive Damages

Second, Mr. Lowers has requested punitive damages in this case. As a general rule,
punitive damages are not recoverable for simple negligese®, e.g.Bennet v. 3 C Coal Co.
379 S.E.2d 388, 394 (W. Va. 1989). The plaintiff, rather, must show that the defendant engaged
in “a willful, wanton, reckless or malicious act.See Wells v. Smit@97 S.E.2d 872, 875 (W. Va.
1982). This Court has stated, “[aburt errs in denying a defendant’s motion for summary
judgment [on] a claim for punitive damages if the allegations of the complaint do not set forth the
type of exceptional conduct transgressing mereig@gte needed to support an award of punitive
damages.” Surber v. Greyhound Lines, IndNo. 2:06-CV-00273, 2006 WL 3761372, at *4

(S.D.W.Va. Dec. 21, 2006). In West Virginiagtiquestion of punitive damages can be sent to



the jury only when evidence exists that the defendant acted“witinton, willful, or reckless
conduct or criminal indifference to civil obagjons affecting rights of others .".ar where the
legislature so authorizés. Muzelak v. King Chevrolet, Inc368 S.E.2d 710, 715 (W. Va. 1988)
(quotingCook v. Heck’s In¢.342 S.E.2d 453, 454 (W. Va. 1986)). A punitive damages award
“Is the exception, not the rule, as the level of badduct on the part of af@@dant must be very
high in order to meet the punitive standard-urley v. Averitt Exp., In¢.No. 2:11-cv-00624,
2012 WL 4742274, at *4 (S.D.W.Va. Oct. 3, 2012) (quottagrine v. E.l. du Pont de Nemours
& Co., 694 S.E.2d 815, 910 (W. Va. 2010)).

The following cases illustrate the type a@ncluct required to find that punitive damages
are appropriate in motor vehicle accident casesst, fiunitive damages nean appropriate part
of jury instructions inWilburn v. McCoywhere the evidence demonstrated the following:

[T]hat petitioner acted with criminal inddfence to the civil rights of others by

continuously and repeatedly driving unlaWifuand without a valid license; that he

was speeding at the time of the acciderstt te denied using controlled substances

but tested positive for various controlled substances immediately following the

accident; that he failed teender aid after the acciderand that he attempted to

leave the scene.
No. 14-0054, 2014 WL 5712761, at *4 (W. Va. Nov. 3, 2014) (memorandum decision).
Similarly, jury instructions that included punitive damages were appropriate when a defendant
driver with a blood-alcohol content of .19 percentrafited to pass a tractoatter on an interstate
highway by driving in the far right-hand emergency parking only laBee Perry v. Meltqr299
S.E.2d 8, 11 (W. Va. 1982) (explaining that the defendant hit a parked, disabled tractor trailer
before crossing the highway and hitting phaintiff's decedent’s oncoming automobile)Lastly,
punitive damages were a proper claim when evidehogved that the driver of a tractor trailer,

who was driving along an interstate highway andgia cellular device, saw a vehicle stopped on
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the shoulder of the interstate bngnetheless, took his attentioff the road and hit two people
standing outside the parked éarSee Shulin v. WerngXo. 1:15CV95, 2015 WL 4730064, at *4
(N.D.W.Va. Aug. 10, 2015) (noting that the defemiddriver almost struck a vehicle in the left-
hand lane before overcorrecting across the iigimd lane and veering onto the shoulder where
the two people stood).

Courts, however, are hesitant to allowlarm for punitive damages to survive summary
judgment in negligence cases involving motdrnigke accidents. For example, the couMihite
granted partial summary judgment as to punitivea@ges in a case where a tractor trailer driver
traveled on an interstate highway amdlided with the plaintiff's car. See White v. Swift Transp.
Co. of Ariz., LLC No. 1:12CV20, 2013 WL 12108650, at *1 (N.D.W.Va. Mar. 15, 2013) (noting
that the conditions the day of the accident weosvgnand that the defendant driver, who conceded
that his negligence caused the accident, wad tatefailure to maintaircontrol and driving too
fast for the conditions). The court called the undisputed facWlofe “nothing more than a
gardenvariety negligence claim.”ld. at *2. Additionally, the conduct of a West Virginia taxi
driver was deemed not willful and wantoreexhough he drove “at a dangerous spé@edhowy
conditions,causing the taxicab to “slip[ ] and skid[ ] frequently during then@2] trip . . . .”
See Kelly v. Checker White C&l® S.E.2d 888, 8993 (W. Va. 1948) (citingrriedman v. Jordan
184 S.E. 186, 187 (Va. 1936), in support of gmeposition that “[w]illful or wanton conduct

imports knowledge and consciousness that injdliyresultfrom the act done” (emphasis adje

! The defendant driver iBhulinwas cited or written up by his employer repeatedly for “failure to use his mirrors,
using his cellular device while driving, and general ingbilit control the tractor trailer safely.” 2015 WL 4730064
at *4 (emphasizing that despite the employer’s Keodge of the deficiencies, it continued to allow him to drive the
tractor trailer).
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Furthermore, the failure to comply witkegulations does not, by itself, render punitive
damages appropriate. This Court granted sumfoagment after finding insufficient evidence
to support a claim of punitive damagesiarris despite the plairffis argumenthat the defendant
transportation company “violated federal safedgulations, and ha[d] allegedly done so for
years.” See Harris v. Norfolk S. Ry. CoyfNo. 2:11-cv-00497, 2012 WL 6209164, at *16
(S.D.W.Va. Dec. 13, 2012)ev’'d in part an other grounds784 F.3d 954 (4th Cir. 2015). Also,
punitive damages were not available to the plaintiSunberwhen “[tlhe only evidence . . . [was]
that Mr. Donovant failed to comply with a regulation . . ..” 2006 WL 3761372, atXdleast
one other district has declined to rule on whetnéailure to abide by federal regulations alone
justifies punitive damages.SeeShinn v. Greenes218 F.R.D. 478, 490 (M.D.N.C. 2003)
(declining to reach the issue because the plaintiff alleged willfuheamtion conduct “beyond the
mere violation of a regulation or code”

Mr. Lowers, in this case, asserts that Defendatts and omissionsvhich proximately
caused his injuriesare not isolated to the events set forth in th[e] ComplainSeeECF No. 1
at 8, 1 31see alsd&ECF No. 47-2 at-27; ECF No. 47-3 at 120, 5559.) Rather, Mr. Lowers
argues that because Defendants recemexVious citations for “violations of motor safety
regulations relating to lighting, brake systems, tieads, recordation of driver hours, failing to
secure loads, and drivers operating withseatbelts,” and were “attempting to conduct
commercial interstate business without valid autiigrDefendants have demonstrated “a pattern
of unsafe operation and maintenance of commemuaabr vehicles which constitutes a conscious
and reckless disregard for the safety of other&€CK No. 1 at 811 3132. See als@&CF No.

47-2 at 27.) The Complaint and supporting evidence also deBmfbadant Bostic’s driving as



reckless becaude “fail[ed] to yield rightof-way, block[ed] Plaintiff's path of travel, and fail[ed]
to illuminate the trailer to allow ib be seen by oncoming vehicles.'SeECF No. lat 2, § 10;
3, 19 11, 15see alsd=CF No. 47-3 at 3840, 4243, 52.)

Mr. Lowers also argues in his brief that these is more than simple negligence because
operating heavy, commercial vehicles and trattaiters is an inherently dangerous activity.
(SeeECF No. 47 at 8.) He refers to various “conscious decision[s]” made by Defendant Bostic
that allegedly show willful and reckless belwa, such as “operat[ing] the tracttmiler and
flatbed unit without the proper lighting, reflectivgaterials and tire depth . . . [and] attempt[ing]
to cross a busy intersection, prior to it being cleand. &t 9. See alsd&ECF No. 47-2 at 129;
ECF No. 47-3 at 363.) Additionally, Mr. Lowers refers to Defendantsleged FMCSR
violationsand Eagle Bluff's inactive corporate statssevidence of their “pattern and practice of
unsafe driving . . . .” ECF No. 47at 3-10. See alsd&CF No. 47-3 at 1819, 23-24; ECF No.
47-4 at 1.) Lastly, Mr. Lowers attached to his reply a report from David Stopper, Director of
Stopper & Associates, LLC, a motor carrier safabd highway collision research firm, who
claims, “It is my opinion Eagle Bluff Steel Etecs and Mr. Bostic exhibited a conscious and
reckless disregard for the safety of the motopunglic by significant non-compliance with the

FMCSA and industry standds.” (ECF No. 44 at 14.) The report also stat€Bhe significant

2 Plaintiff's brief does not cit any case law in support of this propositibat the operation of heavy, commercial
vehicles and tractor trailers is inherently dangerouSee£CF No. 47 at 8.) However, the Supreme Court of Appeals

of West Virginia has held that the operation of an empggiltg truck on highways is not an inherently dangerous
activity. See King v. Lens Creek Ltd. P'shi#83 S.E.2d 265, 272 (W. Va. 19965ee also Shaffer v. Acme
Limestone C9.524 S.E.2d 688, 699 (W. Va. 1999) (holding that the operation of an empty truck normally used for
hauling stone does not create the typdarfger constituting an inherently dangerous activity and citing various state
supreme court decisions outside West Virginia holdingabttities involving large truckand tractor trailers are not
inherently dangerous). Here, Mr. Bostic’s flatbed trailer was empty at the time of the adsielelBCF No. 47-1 at

14), but the Court need not rule on this matter becawsartalysis for punitive damagéocuses on the acts and
omissions of a defendant and not solely the nature of the activity in which he or she is engaged.
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lack of safety management controls show[s] alesskand conscious disregard for the safety of
the motoring public on the part of Eagle Bluff . . . .Td. (@t 15.)

Even in a light most favorable to Mr. Lorge the evidence does not show conduct by
Defendants that rises to the necessary levaliiful, wanton, reckless or malicious” to justify
punitive damage$. See Wells297 S.E.2d at 875. Mr. Bostitaged in his deposition that before
turning left across the two southbound lanes of Route 119 to travel northbound, he saw two cars
traveling northbound in the far lane SeeECF No. 47-3at 37.) He “proceeded to crodsit
stopped becaeshe second car passed the first by switctortge inside lane, “which . . . was the
lane that [Mr. Bostic] was going to turn into to make the turnld.) ( At the time he proceeded
into the intersection, he testified that “[he] ham enough to turn”; that he “didn’t see the
armored van”and that “there was nothing coming [southbound(ld. at 38-39.)

The State of West Virginia Uniform TraffiCrash Report provides that the weather was
clear and the roadway surface condition was dry at the time of the acci&edECF No. 47-1
at 1.) Additionally, it indicates thagt the time of the accident, Mr. Bostict®ndition was
normal, he was not distracted, and he was not suspected of using drugs or alSeleald a{ 6.)
Beyond d'Fail[ure] to Yield Right of Way,the report indicates no known or suspected violations
by Mr. Bostic. Gee idat 6-7.)

Mr. Lowers claims thahe did not see Defendants’ truck blocking the southbound lanes
becauséthe trailer unit did not have any kinaf lights on it.” (ECF No. 47 at 4).While the

police report narrative agrees that “[t]he trailer unit on [Defendants’ trultitjnot have any kind

3 To support his claim for punitive damages, Mr. Lowers atsatheais brief the traffic accident report, (ECF No. 47-
1), two reports by David Stopper, (ECF Nos. 47-25%7a deposition of Mr. Bostic and Defendants’ answers to
interrogatories, (ECF No. 43), and Eagle Bluff's Tennessee corporate filiniprmation. (ECF No. 47-4.)
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of lights on it,” the report concludeblat the trucls lights (“Head, Signal, Tail, etc.”) were not a
contributing circumstance to the accidenSe¢ECF No. 47-1 at 4.) In fact, the report does not
indicate thatany defect with Defendantsfuck was a contributing circumstance to the wreck.
(See id. When asked during his deposition whether the lighting etrtitk’s flatbed trailer was
adequate the morning of the accident, Mr. Bostsponded, “I thought so.” (ECF No.-87at
52.) The two trucks were traveling at a morning hour when it was “Daitt Lighted” outside,
(seeECF No. 47-1 at 1), and the police report aadés that neither vehicle had any issue with
head, signal, or tail lights. Sée idat 4, 8.) If Mr. Lowers’ headlights were workiag the police
report shows, there is no evidence to suggeshtbdights would not have illuminated the flatbed
trailer blocking the road in front of him. light of the police report and other evidence, the
suggestion that the flatbed trailer was not adejydit does not on its own elevate Defendants’
conduct to willful or wanton.

Mr. Lowers also tries to showdispute of material fact through Mstopper’s report (See
generallyECF No. 47-5.) The report provides information showing that Eagle Bluff did not keep
certain administrative and human resourcesonas, did not comply with various federal
regulations under the FMCSR, and had faulty policies in pla&ee {d. The report concludes
that Eagle Bluff had notice of certain deficiencighkich led to “a conscious and reckless disregard
for the safety of the motoring public.(ld. at 14-15.) However, this evidence does not speak to

the specific cause of the accident onidber 23, 2014, and the Court cannot find MatStopper’'s

4 Options for the investigating officer to mark on the répaclude the following: brakes, wipers, steering, power
train, mirrors, suspension, tires, wheels, lights (headakigail, etc.), windows, truck coupling/trailer hitch/safety
chains, and other. SEeECF No. 47-1 at 4.)
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conclusionthat Eagle Bluff's conduct was recklessenough to allow a finding of punitive
damages in this case.

The evidence shows that Mr. Bostic atterdgteturn left across the two southbound lanes
of Route 119 to travel northbound SeeECF No. 47-1 at 2; ECF No. 47-3 at-308.) He was
not speeding, distracted, or otherwise impaireBeeECF No. 47-1 at 6.) He did not see any
cars coming southbound and made a judgment call that he could turn into the inside northbound
lane because the two cars he saw tragatiorthbound were in the outside laneéSe€ECF No.
47-3 at 3£39.) The Court will not speculate whether.Nostic could have successfully made
the left turn if the events played out as he etgobc Nonetheless, his conduct, as well as that of
Eagle BIuff, that specifically antributed to the accident doast rise to the level of “willful,
wanton, reckless or malicious” to justify punitive damagésiditionally, the violation of state
law or federal regulations alone in this case does not make punitive damages apprgu@te.
Surber 2006 WL 3761372, at *4. Even viewing the evidence in a light most favorable to Mr.
Lowers, Defendants’ acts or omissions are notetype that will allow a punitive damages claim

Accordingly, Defendants’ motion for summary judgment on Count BRANTED.

IV. CONCLUSION
Forthereasonstatedabove Defendants’ Motion for Partial Summary Judgment (ECF No.

43) iIsGRANTED IN PART andDENIED IN PART.
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IT1SSO ORDERED.
The CourtDIRECTS the Clerk to send a copy of thyder to counsedf record and any
unrepresented party.

ENTER: October 14, 2016

Pt

T}K)MAS E. Jq&{NSTON
UNITED STATES DISTRICT JUDGE
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