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IN THEUNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON

KENNETH M. ANDERSON,

Plaintiff,
V. Case No. 2:16-cv-08079
KANAWHA VALLEY REGIONAL
TRANSPORTATION AUTHORITY,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is assigned to the undersigned UnitadeS Magistrate Judge for final
disposition pursuant to the consent of thetps (ECF No. 8). Pending before the court
are the defendant’'s Renewed Motion to Dissn(ECF No. 14) and the plaintiffs Letter-
Form Motion for Hearing (ECF No. 16).

PROCEDURAL HISTORY

On March 23, 2017, the undersigned denied the dilfah Kanawha Valley
Regional Transportation’s (“KRT”) initial Miwon to Dismiss (ECF No. 3) and granted the
plaintiff leave to file an Ameneld Complaint in an attempt tare deficiencies as set forth
in the undersigned’s Memorandum Opinion and Ord=ZK No. 12). On April 21, 2017,
the plaintiff filed his Amended Complaint (EQ¥o. 13). Thereafter, the defendant filed a
Renewed Motion to Dismiss (ECF No. 14)caa Memorandum of Law in support thereof
(ECF No. 15). In response, the plaintifefl a Letter-Form Motiorior Hearing (ECF No.
16). The defendant filed a response (ECF No. 1&irsg that it does not oppose the

plaintiff's request for a hearing.
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STANDARD OF REVIEW

Pro se complaints are held to less sgggnt standards than those drafted by
attorneys, and the court is obliged to constliberally such complaints. However,Bell
Atlantic Corp v. Twombly, 550 U.S. 544, 570 (2007), the Supreme Court oleskthat a
case should be dismissed for failure to stataim upon which relief can be granted if,
viewing the well-pleaded factual allegationstire complaint as true and in the light most
favorable to the plaintiff, the complaint doest contain “enough facts to state a claim to
relief that is plausible on its face.” Whitee complaint need not assert “detailed factual
allegations,” it must contain “more than ldband conclusions” or a “formulaic recitation
of the elements of a cause of actiond: at 555.

The Supreme Court elaborated on its holdingwombly in Ashcroft v. Igbal, 556
U.S. 662 (2009), a civil rights case. The Courbter

Two working principles underlie our decision Tsvombly. First, the tenet
that a court must accept as true all of the allegest contained in a
complaint is inapplicable to legal conclusions. r&adbare recitals of the
elements of a cause of action, supgarby mere conclusory statements, do
not suffice. Twombly, 550 U.S.] at 555, 127 S. Ct. 1955 (Although fbet
purposes of a motion to dismiss we stiake all of the factual allegations
in the complaint as true, we “are not bound to atcas true a legal
conclusion couched as a factual allegation” (intdriquotation marks
omitted). Rule 8 ... does not unlotike doors of discovery for a plaintiff
armed with nothing more than conclusg Second, only a complaint that
states a plausible claim for religfirvives a motion to dismissd., at 556.

* * %

In keeping with these principles a court considgra motion to
dismiss can choose to begin by identifying pleadititat, because they are
no more than conclusions, are not ¢letd to the assumption of truth.
While legal conclusions can providbe framework of a complaint, they
must be supported by factual alléegas. When there are well-pleaded
factual allegations, a court should asseitheir veracity and then determine
whether they plausibly give rige an entitlement to relief.

556 U.S. at 678-79.



ANALYSIS

The plaintiffs Amended Complaint again d@mds that “l stand at the designated
bus stop and drivers pass on by as if | am noteahdrcall in to report this misconduct
and nothing happens — it contiest” (ECF No. 13 at 1)The Amended Complaint further
reiterates the plaintiff's allegation that he wae tvictim of an “attempted murder” by a
bus driver over a year ago (but does nobvyie any specific details concerning this
incident). (d.) The plaintiff then speculates thdte defendant has “minimalized what
these drivers are doing” “because I'm a black mand “my life has no value to anyone
with such racist opinions.”ld. at 2). The plaintiff furtheasserts that “KRT management
knows the identity of the driver that committehese acts”and “[t]heir pretend ignorance
of the identity of their names is a convenient e&ua cop-out to dodge their
responsibility to punish these drivers!!ld) Thus, the plaintiff ultimately alleges that
“KRT is responsible for the conduct or . .. misdarect of their drivers!” (d. at 3).

The defendant’s Renewed Motion to Disscontends that the plaintiffs Amended
Complaint, like the original Complaint “providesruially nothing to put KRT fairly on
notice of why it is being sued. It is notlgmore than a list of recitals and conclusory
statements, lacking any factual allegations of aredibility whatsoever.” (ECF No. 15 at
2). Similar to the initial Complaint, th Amended Complaint lacks “names of KRT
personnelwho were involved the allegations, what evemigre to have occurred, dates,
locations, or manner that something happenetd’) (The defendant further argues that
the plaintiffs Amended Complaint does not confoto the format seforth in Rule 10 of
the Federal Rules of Civil Procedure,@®viously ordered by the courtld( at 2-3).

The defendant’s Memorandum of Law further asserts:



While longer than the origin@@omplaint, the Amended Complaint
again is a series of conclusory statements thavigeolittle in the way of
detail. It appears to claim some form of contingiiort, and alleges that the
drivers do not stop, but does not explaiow this is a violation of any law.
Document 13 at 1. It reference<thlleged attempted murder and names a
witness but does not state a locatwlimere it occurred, an approximate date
of the incident, who the alleged perpa&ttor was, how the attempted murder
occurred, or how KRT is legally responsible for tkeged incident.ld.

Plaintiff next claims he is beg racially discriminated against,
presumably under the same statute,efl of the Civil Rights Act of 1964,
42 U.S.C. § 2000e@t seqg.,! stating that he has made several complaints to
KRT management. Document 13 at 2. Again, no suppg information,
such as to whom the complaints wemade, what the incidents were, where

the incidents occurred, or anything else usefuhtake this case legally
sufficient is provided.ld.

Finally, on page 3, Plaintiff makea statement of law, stating that

KRT is responsible for the conduct of its drivel3ocument 13 at 3. This,

an incomplete recitation afespondeat superior, is the only legal claim

contained in the Amended Complain®laintiff completes his Amended

Complaint by alleging emotionadlistress, a form of damagekd.
(ECF No. 15 at 2-3). Thus, the defendant atssesven taking the plaintiff's allegations
therein together as true, the Amended Ctand fails to provide sufficient factual
support to state a plausible racial distcmation claim against KRT or any of its
employees.

“The Complaint must contain as many fa@s are necessary to propel the claim
across the line between pob8gity and plausibility of entitlement to relief."Piasecki v.

Wal-Mart Stores East, LP, No. 2:08-cv-01302, 2009 WL 8626849 (S.D. W.VabF20,

2009) (quotingTwombly, 550 U.S. at 557). Moreover, as noted by the ne&nt, the

1 Title VI provides that “No person in the Unitedaes shall, on the grounds of race, color or nation
origin, be excluded from participation in, be dethie benefits of, or be subjected to discriminatiorden
any program or activity receiving Heral financial assistance.” 42.S.C. 8§ 2000d. The defendant’s
Memorandum of Law in support of its Renewed MottorDismiss confirms that KRT receives substantial
federal financial assistance. (ECF No. 15 at 4.nThus, it is presumed that KRT is an entity sdbjto the
requirements of Title VI.



Supreme Court has proscribed a practicellofxang an insufficiently pled complaint to
proceed into discovery “in the hope thatthecessary supporting details are brought
forth during that process.” (ECF No. 15 at 5) ifoitIgbal, 556 U.S. at 684-68%).The
plaintiff's Letter-Form Motion for Hearing (ECF Nd6), filed in lieu of a response to the
Renewed Motion to Dismiss, does not contairy basis for the hearing or argument as to
why the motion to dismiss should not beagted. As noted above, the Rule 12(b)(6)
standard requires the court to rule ore tbufficiency of the Amended Complaint, as
stated, taking as true the factual allegations mad#he plaintiff therein.
TheundersignedINDS that the plaintiff's Amended Complaint is insuféat to
give rise to a plausible claim of race discination, or any other claim that would be
actionable in this federal court, and that theraasbasis for a hearing as requested by
the plaintiff. Despite being granted leat@ file his Amended Complaint, and being
specifically instructed concerning the level of aiétnecessary to overcome the
deficiencies of his initial Complaint, noithg in the facts presented in the Amended
Complaint gives rise to a plausible infererofediscrimination based upon race and the
plaintiff's allegations therein are, onceaq, largely threadbare legal conclusions.
Accordingly, the undersignedIND S that the Amended Complaint fails to allege
a plausible claim for reliefand, thus, it sHdbe dismissed pursuant to Rule 12(b)(6) and
the dictates ofTwombly and Igbal. Therefore, it is herebYRDERED that the
defendant’'s Renewed Motion ismiss (ECF No. 14) iSRANTED and the Amended

Complaint and this civil action are herebySM | SSED without prejudicé. It is further

2The defendant mistakenly cited this cas@asmbly.
3 The CourtFINDS that this matter is not appropriate for dismissatler Rule 41(b) of the Federal Rules
of Civil Procedure, as alternatively argued by ttedendant.
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ORDERED that the plaintiffs Letter-Form Motion for Heamgn (ECF No. 16) is
DENIED.

The Clerk is directed to remove this ¢igiction from the docket of the court, to
mail a copy of this Memorandum Opinion and Ordethe plaintiff, and to transmit a
copy to counsel of record.

ENTER: March30,2018

\l} ) \\\
N A T TN
K Dwane L. Tinsley
— United States Magistrate Judge




