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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

CHARLESTON DIVISION

PATRICIA A. LYLES,

Plaintiff,
V. CIVIL ACTION NO. 2:17-cv-01974
FTLLTD, INC,, et al.,

Defendant

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff's Motion to Remand and for Attorney F&eSF

No. 5.) For the reasons stated herein, the dENIES the Motion.

|. BACKGROUND
This case arises out of an insurance claim involgingmmercial vehicle collisian the
Southern District of West Virginiaetweena car driven byPlaintiff and atruck driven by Neil
Hasen (SeeECF No. lat 1-2; ECF No. 12 at5-7.) The truck wa®wned by K&K Trucking,
Inc. ("K&K”) and subject to an agreement entered into between K&K and FTL Ltd., Inc. (“FTL").
(SeeECF No. 12 at 6.) Under the agreement, K&K provided commercial hauling services to
FTL, which was made possible by FTL permittin§to use the DOT Number issued to FTL

on K&K’s truck. (See id) DefendantNational Casualty Company (“NCC8eniedcoverage
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under FTL’s liability insurance policy because the truck involved in the accidemotsted as
a covered vehicle (Sedd. at 6-7.) The policy also contained a Form M®8 Endorsemerds
required by the Federal Motor Carrier Safety Regulatissch providel primary coverage for
FTL in the amount of $750,000.00.Sde id.at 7) On January 242017, Plaintiff accepted
$945679.55 from NCC “in exchange for full and complete Release of all claims agalnt&il
Hasen, and K&K,” resulting in Neil Hasen and K&K being dismissed from théaxtion, and
FTL remaining as qualified by the Release&sedECF No. 1 at 2.) Plainiff is a resident of West
Virginia, (ECF No. 1-2at 1), Defendant FTL is a West Virginia corporatioid.), andDefendant
NCCis an Arizona corporationjd. at 2.

OnFebruaryl4, 2017 Plaintiff filed her Complainfor Declaratory Judgmei the Ciraiit
Court ofKanawhaCounty, West Virginia. 1¢l. at4.) The Complaint states thaefendant NCC
“has denied coverage under Defendarit’s liability insurance policy.” $eeidat8.) Italleges
that coverage idue to Plaintiff as provided under tRerm MCS90 endorsement to Defendant
FTL’s liability insurance policy. (See id) The Complaint requesta declaration that coverage
is availableto Plaintiff under the Form MGS80 endorsement t®efendantFTL’s liability
insurance policy issued by Defendant NCQSee icat 9)

NCC removed the case to this Court on March 22, 20MCC asserts thaPlaintiff has
raiseda federal question pursuant to 28 U.S.C. 8§ 1331 by seeking coverage under the Ferm MCS
90 endorsement, aribatthe parties are diversand the amount inontroversyexceeds $7800
in satisfaction o228 U.S.C. § 1332 (SeeECFNo. 1 at 39.) NCC argues that although FTL is
a West Virginia corporation, FTL'’s citizenship should be disregarded becausis ETihominal

andfraudulently joned party. $eed. at 4-8.) Plaintiff filed the current Motion to Remand on



April 21, 2017, in which she asserts that this Court lacks federal question jurisdictiasédeca
coverage under Form MG does not presentsaibstantiafederal questionit lacksdiversity
jurisdiction over the matter becaus€L is a West Virginia corporation, and FTL’s failure to join
in the Notice of Removal violates the Rule of UnanimitySeeECF No. 6at2—-8) Defendant
responded to the motion on May 5, 2017, (ECF ®Ypand Plaintifffiled herreply brief on May
12, 2017, (ECF No. 11). As such, this motiofuity briefed and ripe for adjudication.
II. LEGAL STANDARD
Article 11l of the United States Constitution provides, in pertinent part, thae“judicial
Power shall extend . . . to Controversies . . . between Citizens of different Stat&s.'Const.
art. 111, 8 2. “The district courts shall have original jurisdictionlb€&il actions where the matter
in controversy exceeds the sum or value of $75,000, exclusive of interest and costs,taretis be
.. . Citizens of different States.” 28 U.S.C. § 1332(a)(1).
Congress provided a right to remove a case from state to federal court under 28 U.S.C.

§ 1441. This statute states, in relevant part:

Except as otherwise expressly provided by Act of Congress, any civil action

brought in a state court of which the district courts of the United States have

original jurisdiction, may be removed by the defendant or the defendants, to the

district court of theUnited States for the district and division embracing the

place where such action is pending.
28 U.S.C. § 1441(a). Because removal of civil cases from state to federainfaoges state
sovereignty, federal courts strictly construe the removal statute and reBaeebts in favor of
remanding cases to state couffee Shamrock Oil & Gas Corp. v. She&3 U.S. 100, 109

(1941);see also Mulcahey v. Columbia Organic Chems, 29.F.3d 148, 151 (4th Cir. 1994)

(“Because removal jurisdiction raissgnificant federalism concerns, we must strictly construe



removal jurisdiction.” (citation omitted)). The party asserting federal jurisdiction bears the
burden of proof. Landmark Corp. v. Apogee Coal C845 F. Supp. 932, 935 (S.D. W. Va. 1996).
In evaluating a party’s claim to federal jurisdiction, a court should look toward ritienestances
as they existed at the time the notice of removal was filede Dennison v. Carolina Payday
Loans, Inc. 549 F.3d 941, 943 (4th Cir. 2008) (“[F]ederal jurgditin . . . is fixed at the time the .
.. hotice of removakifiled.” (citation omitted)).

The Supreme Court has long “read the statutory formulation ‘between . . . citizens of
different States™ in Section 1332(a)(1) “to require complete divelstyveen all plaintiffs and
all defendants.” Lincoln Prop. Co. v. Roch&46 U.S. 81, 89 (2005) (citin@aterpillar Inc. v.
Lewis 519 U.S. 61, 68 (1996)).“[T]he ‘complete diversity’ rule clarifies that the statute
authorizing diversity jurisdiction ovamivil actions between a citizen of a state where the suit is
brought and a citizen of another state permits jurisdiction only when no party sbane®rc
citizenship with any party on the other sideMayes v. Rapopartl98 F.3d 457, 461 (4th Cir.
1999) citation omitted. “This . . . rule . . . makes it difficult for a defendant to remove a case if
a nondiverse defendant has been party to the suit prior to remioval.”

“There are, however, certain limited exceptions to the complete diversityenagut.”
Mansfield v. Vanderbilt Mortg. & Fin., Inc29 F. Supp. 3d 645, 651 (E.D.N.C. 2014ne such
exception is for s@alled ‘nominal parties.” Id. (citation omitted). “Early in its history, [the
Supreme] Court established that the ‘citizens’ upon whose diversity a plgiotiffids jurisdiction
must be real and substantial parties to the controvaxsywarro Sav. Ass’n v. Led46 U.S. 458,
460 (1980) ¢itation omitted. “Thus, a federal court must disregard nominal or formal parties

and rest jurisdiction only upon the citizenship of real parties to the controveldy(titation



omitted). “This ‘nominal party exception’ ensures that only those parties with a paipsdiest
in the outcome of a case, and not those without any real stake, determine whethed adader
can hear a case.’Hartford Fire Ins. Co. v. Harleysville Mut. Ins. C@36 F.3d 255, 259 (4th Cir.
2013) (citation omitted). “This exception helpsto prevent a party from overriding
congressionally prescribed bases for removal through strategic pledding.”

For purposes of this exception, “[nJominal means simply a party having no imsigdiat
apparent stake in the litigation either prior or subsequent to the act of remadaht 260. “In
other words, the key inquiry is whether the suit can be resolved without affecting. theminal
defendant in any reasonably foreseeable walgl” Examples of situations where courts found
that a party was a nominal party inclutie following (1) the plaintiff sought no form of relief
against the nominal party and all claims against that party were settedj.at 261;see also
Allen v. Monsant&o., 396 F. Supp. 2d 728, 733 (S.D. W. Va. 2005) (noting that courts found that
a party was a nominal party where it had “already settled” with the mgpparties (citation
omitted)); (2) the party was identified only as an “unknown John Do&llgh, 396 F. Supp. 2d
at 733 (citation omitted); (3) the pamyas an “insurance company simply holding funds until” a
court directed “which parties should receive the funik,{citation omitted); (4) “the party was
not involved in the activities charged in the complailtadyne J. Griffin Elec., Inc. v. Travelers
Prop. Cas. Co. of AmNo. 1:13CV882, 2014 WL 842983, at *2 (M.D.N.C. Mar. 4, 2014) (citation
omitted); and (5) “there [was] no basis for imputing liability” to the pady(citation omitted).
“Determining nominal party status is a practical inquiggused on the particular facts and
circumstances of a case, which district courts can be relied upon to apply with . . . soom&hjudg

... ."Hartford Fire Ins. Co 736 F.3d at 260.



Another exception to the complete diversity requirement is fraudoleder. The Fourth
Circuit lays a “heavy burden” upon a defendant claiming fraudulent joindehnson v. Am.
Towers, LLC 781 F.3d 693, 704 (4th Cir. 2015) (quotidgrtley v. CSX Transp., Inc187 F.3d
422,424 (4th Cir. 1999)). “The removing party must show either ‘outright fraud inaimeififils
pleading of jurisdictional facts or that therenis possibilitythat the plaintiff would be able to
establish a cause of action against thetate defendant in state court.Td. (quotingHartley,
187 F.3d at 424).

This “rigorous standard” strongly favors the plaingéeking remand Id. It requires a
showing not of ultimate success on the merits of the claim, but only of a “possibagitygift to
relief” against the nondiverse defendand. (quoting Marshall v. Manville Sales Corp6 F.3d
229, 233 (4th Cir. 1993)). In making this determination, the plaintiff is entitled t@s$loéution
of all factual and legal issues in her favavlayes 198 F.3d at 465. The standard for fraudulent
joinder is “even more favorable to the plaintiff than the standard for ruling on a motiamtissli
under Fed. R. Civ. P. 12(b)(6).Hartley, 187 F.3d at 4245ee also Allard v. Laroyd 63 F. Supp.
3d 309, 311 n.2 (E.D. Va. Feb. 5, 2016) (noting tHattley was decided before the Supreme
Court’s recent heightening of the federal pleading standardtlanslthat the Fourth Circuit’'s
statement “was noting that the fraudulent joinder standard is higher than the olilipossi
standard of 12(b)(6)”). Fraudulent joinder claims are thus “subject to a ratbkrabldwhite
analysis in this circuit,” with “[a]ny shades of gray . . . resolved in faveewiand.” Adkins v.
Consolidation Coal C9856 F. Supp. 2d 817, 820 (S.D. W. Va. 2012). “Once the icmntifies

[a] glimmer of hope for the plaintiff, the jurisdictional inquiry endsartley, 187 F.3d at 426.



Given the “draconian” rigor of this standaFleming v. United Teachers Assocs. Ins., Co.
250 F. Supp. 2d 658, 662 (S.D. W. Va. 2003), “fraudulent joinder is typically only found in cases
of legal impossibility.” Flores v. Ethicon, In¢.563 F. App’x 266, 269 (4th Cir. 2014ee also
Kallman v. Aronchick981 F. Supp. 2d 372, 380 (E.D. Pa. 2013) (noting that a “finding of
fraudulent joinder is usually reserved for situations where recovery from thevaseldefendant
is a clear legal impossibility” (quoting/est v. Marriott Hotel Servs., IncCivil Action No. 16-
4130, 2010 WL 4343540, at *3 (E.D. Pa. Nov. 2, 2010))). Nonetheless, a complaint may be “so
inadequate and the record so entirely lacking in factual support that [a court] gaeasainably
conclude that the nediverse defendants were added to defeat jurisdictideidres 563 F. App’x
at 269. In such cases, where the plaintiféfeo make any allegations that could allow a court to
reasonably infer a cause of action, a finding of fraudulent joinder is appropltatat 270;see
also AIDS Counseling & Testing Centers v. Group W Television, 908 F.2d 10001003 (4th
Cir. 1990) (noting that fraudulent joinder exists where no cause of action is statedtagains
nondiverse defendant).

In general, when determining the issue of fraudulent joinder, a court “is not botimal by
allegations of the pleadings, but may instead ‘mmrsthe entire record, and determine the basis
of joinder by any means available.”’AIDS Counseling903 F.2d at 1004 (quotinDodd v.
Fawcett Publ'ns, In¢.329 F.2d 82, 85 (10th Cir. 1964)). However, consideratfomaiters
outside the pleadings adkscretionarysee Flores563 F. App’x at 269 (noting that a court is
“only permitted, not required, to look beyond the complaint to determine the propriety of
removal”), and the Court is mindful of the Fourth Circuit’s recognition that pengnitextensve

litigation of the merits of a case while determining jurisdiction thwarts the purpgsesaliction



rules,”Hartley, 187 F.3d at 425, and direction to “minimize threshold litigation over jurisdiction,”
id.
lll. ANALYSIS

The parties’ dispute encompasbethavenues of subjechatter jurisdictioras well as the
Rule ofUnanimity. Plaintiff argues that this case shobklremanded on four bases: (@yerage
under Form MCS0 does not presentsaibstantiafederal question(2) FTL, a West Virginia
resident, is an indispensable party to this action, (3) both Plaintiff and FTL areWk{gsta
residents, and (4) FTL’s failure to join in the Notice of Removalates the rule of unanimity.
(ECF No. 5.) NCC disputes all othe bases argued Wfaintiff, but mostnotablyargues that
while FTL is a WesVirginia resident, FTL is both aominalparty and was fraudulently joined.
(ECF No. 9.) For this case to be remanded, the Court must find that thertier federal
guestion jurisdiction nor diversity.

A party is nominal when that parthas “no immediately apparent stake in the litigation
either prior or subsequent to the act of removaHartford Fire Ins. Co 736 F.3d at 260.
Plaintiff argues thathe FormMCS-90 would give “NCC theight to seekreimbursementrom
FTL for any payments made Plaintiff] under” the Form MG-90, which in turn would apply
with “equal force to both NCC and FTIshould this Court grant diratory judgmenin favor of
Plaintiff. (ECFNo. 6 at 67.) Based upon the foregoing analysis, Plaintiff concludesNGai
is required to provide payment to Plaintifhich maked=TL a real party in interest. Id; at 7;
ECF No. 11 at 7-8.)

“The key inquiry[in determining if a party is nomat] is whether the suit can be resolved

without affecting the nowonsenting nominal defendant in any reasonably foreseeable way.”



Hartford Fire Ins. Co 736 F.3d at 260.The Fourth Circuit has been clear that the word nominal
means “trifling or ‘[e]xisting in name only.Black’s Law Dictionaryl148 (9th ed. 2009).”Id.
The plain language of the Release entered into between the parties followérthierdef a
nominal party adeterminedy the Fourth Circuit and clearly states that FTL remainghiscivil
action in name only, for the sole purpose of allowing Plaintiff to seek additional insurance
coverage for the subject accident and any ecdrdractual damages to which FThay be
entitled.” (ECF No. 11 (emphasis in original). The Releasdurther prevents Plaintiff from
seeking any compensation from or executing any civil action judgmentstagains (d.) The
Release ultimately keeps FTLamy potentiaktivil action in nane only and precludes FTL from
incurring any potential financidiability in the civil action at hand. Therefore, FTL falls under
the “in name only” definition as articulated by the Fourth Circuit, thus rendEfibga nominal
party to this action.

Furthermore, lie proposition that FTL is a real party in interestausea declaratory
judgment would apply to both FTL and NCC is incorrect. This suit will be wholly resolve
through immediate consequences to Plaintiff and NCC ofllgould NCC seek reimbursement
from FTL if NCC werefound liable for payment to Plaintiff, it would be sought and/or litigated
following a final decision of this Court, not during or withthis action. It appears thabn
decision of this Court would require FTL to incur any financial liabihityhe instant controversy
only NCC would be required to pay PlaintifiSeeECF Nos. 1-1, 9 at 8-10.)

Plaintiff additionally argues that FTL is not fraudulently joined becausedbedratory
judgment applies with equal force to both NCC and FTL, as either Defendant may lbedrégjui

provide payment to Plaintiff should the Form M@ ultimately provide coverage.” (ECF No.



6 at 6-7.) Plaintiff maintains that there is a possibility that she may receive pajmoeneither
FTL or NCC, thus preventing FTL from beimgtegorized s afraudulently joinedparty. The
Court rejects this conclusion. Based on the Release, (ECF-Np.ak discusseduprg no
decision of this Court would require FTL to incur any financial liability; onlyQN@ould be
required to pay Plaintiff. Thuysven considering the rigorous standard of fraudulent joinder,
Plaintiff cannot maintain a cause of action here that would satisfy the standaaticav Plaintiff

to receive payment from FTL. This Court is unable to reasonably infer @ chastionagairst

FTL based on the allegations in the Complaint and can only conitlatiETL, as a nediverse
defendant, was added to defeat or avoid this Court’s jurisdiction.  Therefore, thériCisutat
FTL is fraudulently joined.

Plaintiff alsoargwes that FTL'’s failure to join in the Notice of Removal violates the Rule
of Unanimity. However, because the Court finds that FTL is a nominal paeyRike of
Unanimity is not violated because the consent abminal party is not required teffectuate
proper removal. Hartford Fire Ins. Co 736 F.3d at 259.

IV. CONCLUSION

Therefore, because this Court finds that FTL is a nominal and fraudulently poanisg
satisfyingthe diversity requirement, the Court will not address the issue of federsticque
Furthermore, because this Court finds that removal was proper, attorneyefees appropriate
pursuant to 28 U.S.C. § 1447(c). Accordingly, the CD&EMNI ES Plaintiff's Motion to Remand
and For Attorney Fees. (ECF No. 6.)

IT ISSO ORDERED.
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The CourtDIRECT Sthe Clerk to send a copy of this Order to counsel of record and any
unrepresented party.

ENTER: February 7, 2018

i

T};l‘f)MAS E. Jq‘HNSTON, CHIEF JUDGE
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