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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

DOROTHY WORKMAN,
Plaintiff,
V. Gse No.: 3:09-cv-00603
MICHAEL J. ASTRUE,
Commissioner of the Social

Security Administration,

Defendant.

MEMORANDUM OPINION

This action seeks a review of the d®on of the Commissioner of the Social
Security Administration denying plaintiffapplication for a period of disability and
Disability Insurance Benefits (B) under Title Il of the Social Security Act, 42.S.C.

88 401-433. This case is presently before the Caurtthe parties’ Motions for
Judgment on the Pleadings. (Docket Nosafddl 14). Both parties have consented in
writing to a decision by the United Statesgistrate Judge. (Docket Nos. 5 and 6).

The Court has fully considered the evidenand the arguments of counsel. For
the reasons set forth below, the Court firttiat the decision of the Commissioner is
supported by substantial evidence and should beredt.

[ Introduction

Plaintiff, Dorothy Workman (hereinafte'Claimant”), filed an application for

DIB on September 21, 2006, claiming that she haghbeisabled since January 1, 2001

1Claimant later amended her disability onset dat®¢tober 15, 2001. (Tr. at 155).
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due to depression and pain the knees, back, and shouldérqTr. at 130, 166). The
Social Security Administration (SSA) inillg denied the claim on December 19, 2006
and, upon reconsideration, again denied itApril 18, 2007. (Tr. at 9). Thereatfter,
Claimant filed a written request for a hearing, @fhiwas conducted on August 5, 2008
by the Honorable Michelle D. Cavadi, Administratitaw Judge (hereinafter “ALJ").
(Tr. at 18-51). By decision dated September 1800the ALJ determined that
Claimant was not entitled to benefits. (Bt 18-27). The ALJ'’s decision became the
final decision of the Commissioner on Ap8| 2009 when the Appeals Council denied
Claimant’s request for review. (Tr. at 1-5). Clant timely filed the present action
seeking judicial review of the administratigecision pursuant to 42 U.S.C. 8405(9g).
(Docket No. 2).

Under 42 U.S.C. 8§ 423(d)(5), a claimtaseeking disability benefits has the
burden of proving a disability. Se#alock v. Richardson483 F.2d 773, 774 {4 Cir.
1972). A disability is defied as the “inability to eng@ in any substantial gainful
activity by reason of any medically determinle impairment which can be expected to
last for a continuous period of not less thEtnmonths. .. .” 42 U.S.C. 423(d)(1)(A).

The Social Security Regulations estableshve step sequential evaluation process
for the adjudication of disability claims. #&n individual is found “not disabled” at any
step of the process, further inquiry is unngsary and benefits amenied. 20 C.F.R.
88404.1520, 416.920. The first step in §eguence is determining whether a claimant
is currently engaged in substantial gainful empleyr 1d. 88404.1520(b), 416.920(b).

If the claimant is not, then the secon@ptrequires a determination of whether the

2 Claimant also filed for Supplemental Security Inmo®, but that application was denied due to income.
(Tr. 124-129).



claimant suffers from a severe impairmentd. 88404.1520(c), 416.920(c). If severe
impairment is present, the third inquiryigether this impairment meets or equals any
of the impairments listed in Appendix 1 8ubpart P of the Administrative Regulations
No. 4.1d. 88404.1520(d), 416.920(d). If the impment does, then the claimant is
found disabled and awarded benefits. Hwoare if the impairment does not, the
adjudicator must determine the claimant'sidaial functional capacity (RFC), which is
the measure of the claimant’s ability to engagsumbstantial gainful activity despite the
limitations of his or her impaiments. After making this detmination, the next step is
to ascertain whether the claimant’s impaents prevent the performance of past
relevant work.ld. 88404.1520(e), 416.920(e). If the impairments dovpng the
performance of past relevant work, then the claimfaas established mrima faciecase
of disability, and the burden shifts to therf®missioner to prove, as the final step in the
process, that the claimant is able to perform offeems of substantial gainful activity,
when considering the claimant’s remaining physieald mental capacities, age,
education, and prior work experiencedsl. 88404.1520(f), 416.920(f); See aldd¢cLain
v. Schweikery15 F.2d 866, 868-69 ®™Cir. 1983). The Commissioner must establish
two things: (1) that the claimant, considerihg or her age, education, skills, work
experience, and physical shortcomings has thpacity to perform an alternative job,
and (2) that this specific job exists ingsificant numbers in the national economy.
McLamore v. Weinbergeb38 F.2d. 572, 574 {@Cir. 1976).

When a claimant alleges a mental impaimhdhe Social Security Administration
(“SSA") “must follow a special technique at eydevel in the administrative review.” 20
C.F.R. 8 404.1520a. First, the SSA evalsatiee claimant’s pertinent signs, symptoms,

and laboratory results to determine whethtee claimant has a medically determinable



mental impairment. If such impairmergxists, the SSA documents its findings.
Second, the SSArates and documents the degjrieectional limitation resulting from
the impairment according to criteria specified i @.F.R. 8§ 404.1520a(c). That section
provides as follows:

c) Rating the degree dtinctional limitation

(1) Assessment of functional limitations a complex and highly individualized

process that requires us to consider mudtigssues and all relevant evidence to
obtain a longitudinal picture of your exall degree of functional limitation. We

will consider all relevant and available alial signs and laboratory findings, the
effects of your symptoms, and how your functionim@gy be affected by factors

including, but not limited to, chronic nméal disorders, structured settings,
medication, and other treatment.

(2) We will rate the degree of your funahal limitation based on the extent to
which your impairment(s) interferes witlour ability to function independently,
appropriately, effectively, and on a sasted basis. Thus, we will consider such
factors as the quality and level of your overalhétional performance, any
episodic limitations, the amount of supeien or assistance you require, and the
settings in which you are able to funatioSee 12.00C through 12.00H of the
Listing of Impairments in appendix 1to this subpgor more information about
the factors we consider when we rate tthegree of your functional limitation.

3) We have identified four broad funehal areas in which we will rate the
degree of your functional limitation: Actitves of daily living; social functioning;
concentration, persistence, or pace; apdodes of decompensation. See 12.00C
of the Listing of Impairments.

(4) When we rate the degree of limitani in the first three functional areas
(activities of daily living; social functioing; and concentration, persistence, or
pace), we will use the following five-poi scale: None, mild, moderate, marked,
and extreme. When we rate the degrebénoitation in the fourth functional area
(episodes of decompensation), we will ube following four-point scale: None,
one or two, three, four or more. The Igsiint on each scale represents a degree
of limitation that is incompatible witlthe ability to do any gainful activity.

Third, after rating the degree of functional limtian from the claimant’s impairment(s),
the SSA determines the severity of the limibati A rating of “none” or “mild” in the
first three functional areas (activities of dailyvihg, social functioning, and

concentration, persistence or pace) arfdone” in the fourth (episodes of



decompensation) will result in a finding that thepairment is not severe unless the
evidence indicates that there is more thamimil limitation in the claimant’s ability to
do basic work activities. 20 C.F.R. § 404.152041d) Fourth, if the claimant’s
impairment is deemed severe, the SSA conepahe medical findings about the severe
impairment and the rating and degree and functidimaitation to the criteria of the
appropriate listed mental disorder to detarmif the severe impairment meets or is
equal to a listed mental disorder. 20 C.F.R. §.4620a(d)(2). Finally, if the SSAfinds
that the claimant has a severe mentapamment, which neither meets nor equals a
listed mental disorder, the SSA assessesdhenant’s residual function. 20 C.F.R. §
404.1520a(d)(3). The Regulation furthepecifies how the findings and conclusion
reached in applying the technique mustdoeumented at the ALJ and Appeals Council
levels as follows:

At the administrative law judge heagnand the Appeals Council levels, the

written decision issued by the administrative lamlge and the Appeals Council

must incorporate the pertinent findingad conclusion based on the technique.

The decision must showhe significant history,including examination and

laboratory findings, the functional limitatms that were considered in reaching a

conclusion about the severity of the mahimpairment(s). The decision must

include a specific finding as to the degrefklimitation in each functional areas
described in paragraph (c) of this section.
20 C.F.R. 8§404.1520a(e)(2).

In this case, the ALJ determined that plaintiff tlamet the insured status
requirements of the Social Security Act December 31, 2004. (Tr. at 11, Finding No.
1). Therefore, in order to qualify for befite, Claimant had to establish that she was
disabled on or before that dateStahl v. Commissionr of Social Security

Administration,2008 WL 2565895 *4 (N.D.W.Va.), citinglighland v. Apfell49 F,3d

873 (8 Cir. 1998).



The ALJ found that Claimant satisfied tfiest step of the sequential evaluation,
because she had not engaged in gainful dgtsince the date of the alleged onset of
disability. (Tr. at 11, Finthg No. 2). Turning nextto the second step, the ALJ
determined that Claimant had the followimgedically determinable impairments: a
hiatal hernia and gastroesophageal/ gaistiestinal reflux disease (GERD) with
epigastric complaints; hypothyroidism; sintisiwith seasonal allergies and bronchitis;
intermittent osteoarthritic pain of the tlaand knees; hyperlipidemia; TMJ syndrome
with left otalgia; and depression. (Tr. at 11, ddimg No. 3) However, the ALJ concluded
that Claimant’s impairments, separateyd in combination, had not significantly
limited her ability to perform basic work-rekd activities for 12 consecutive months.
Accordingly, Claimant did not have a w&¥e impairment or combination of
impairments. (Tr. at 11-1Finding Nos. 3 and 4). On this basis, the ALJ fduhat the
plaintiff was not disabled, as fieed in the Social Securitfct, and was not entitled to
benefits. (Tr. at 17, Finding No. 5).

[l. Scopeof Review

The issue before the Court is whethee timal decision of the Commissioner is
based upon an appropriate applicationtbé law and is supported by substantial
evidence. InBlalock v. Richardsonthe Fourth Circuit Court of Appeals defined
“substantial evidence”to be:

[E]vidence which a reasoning mind walulaccept as sufficient to support a

particular conclusion. It consists of motlkan a mere scintilla of evidence but

may be somewhat less than a prepondeeanicthere is evidence to justify a

refusal to direct a verdict were the cdsefore a jury, then there is “substantial

evidence.”

Blalock v. Richardson483 F.2d 773, 776 (4th Cir. 1972) (quotibhgws v. Celebrezze

368 F.2d 640, 642 (4th Cir. 1966)). This Court & charged with conductingade novo



review of the evidence. Instead, the Couftraction is to scrutinize the totality of the
record and determine whether substantial evideexists to support the conclusion of
the CommissioneHays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990). If substahti
evidence exists, then the Court must affirm theigien of the Commissioner “even
should the court disagree with such decisioBlalock v. Richardson, suprat 775

A careful review of the record revealsaththe decision of the Commissioner is
based upon an accurate application of thvedad is supported by substantial evidence.

[II. Claimant's Background and Relevant Medical Records

Claimant was born in 1952 and was 55 weald at the time of the administrative
hearing. (Tr. at 23). She had obtain@d5ED, followed by an Associate’s Degree in
Business from the Huntington Junior College of Buess. (Tr. at 24). In the ten years
prior to her alleged disability onset dat@laimant worked as a laborer refurbishing
homes with fire damage and as a customer servipeesentative for a credit card
company. (Tr. at 25-27, 157-159). Plafhtould read, speak, and understand English
and do simple mathematics. (Tr. at 24-25).

The medical evidence considered by #id included records that pre-dated and
post-dated the period at issue; that bef@gtober 15, 2001 through December 31, 2004.
The Court has reviewed all of the evidenice its entirety, including these medical
records, but will only comment on recordslenant to the disabilities alleged by
Claimant or determined by the ALJ.

A. Records that Pre-date October 15, 200 1.

In 1993, Claimant presented to the Ememcy Department at St. Mary’s Medical
Center (“SMMC") complaining of left head and eyeipa (Tr. at 575). She was

diagnosed with migraine headachedasinusitis, treated and releaseldl. )



In August 1994, Claimant was admitted to Our Ladithe Lake Regional Medical
Center in Baton Rouge, Louisiana after shiempted suicide by taking an overdose of
Tylenol. (Tr. at 221-239). According to ¢lrecords, Claimant was experiencing discord
in her marriage that had exacerbated herglstanding depression and caused her to
drive to Louisiana to receivesychiatric treatment near omé her relatives. When she
arrived in Louisiana, she was abhle to reach her relative by telephone, so shk& the
pills. (1d.). Claimant was hospitalized for a pedi of fifteen days. At the time of
discharge, Claimant was diagsed with major depression and prescribed Efexgine
was instructed to receive outpatient psychotherapMuntington. Her prognosis was
fair. (Tr. at 227).

In 1995, Claimant presented to the &mgency Department at Cabell Huntington
Hospital (“CHH”) complaining of an earacland tinnitus (ringing in the ear). She was
diagnosed with otitis media, given a prestiom, and discharged. (Tr. at 241-242).

In 1996, Claimant presented to tlnergency Department at CHH on three
occasions, twice for bronchitis and once fog Eend foot cramps. (Tr. at 531-543). On
each occasion, she was evaluated, given medicadioth discharged.

She next returned to the CHH Emergergpartment in March 1998, with low
back pain that had started five days earli@&he described the pain as localized to her
lumbar spine and denied any injury-produgievent. (Tr. at 346-347). She was
diagnosed with “back syndrome” and musclasm. The physiciaprescribed Flexoril
and Naprosyn and discharged Claimant.)(

Four months later, Claimant returned to the EmecgerDepartment
complaining of a severe headache and hearntbyfr. at 523). She was diagnosed with

GERD and cephalgia, given medication, andtmucted to see her family physician in 3



days, or return if the symptoms worsenedlr. at 524). Claimant did not return to the
Emergency Department until September 199&. that time, she was complaining of
bronchitis and sinusitis. (Tr. at 338-341Dnce again, she was treated and released.
(1d.).

Also in 1999, Claimant saw Dr. Richard Mailloux #&tuntington Internal
Medicine Group (“HIMG”) after she becammncerned that she might have colorectal
cancer. Claimant had experienced some episodegeofal bleeding, perianal
discomfort, and dull, non-radiating left-sidedbdominal pain. (Tr. at 586-587). After
examining Claimant, Dr. Mailloux diagsed hemorrhoids and left sided abdominal
pain of uncertain etiologyld.).

In May 2000, Claimant returned toghEmergency Department at CHH with
complaints of a three day headache accompaniedilsymausea and photophobia. (Tr.
at 296-298). She also complained of havenxgerienced leg cramps the day before that
had improved, but worsened with walkingghe was diagnosed thi a sinus headache
and instructed to take Ibuprofen as needédl).

In May 2001, Claimant went to the Eergency Department at SMMC after she
developed chest pains that radiated into h&rdeoulder. (Tr. at 282-288). She was
admitted and referred to University Physitgaand Surgeons to rule out a myocardial
infarction. (d.). Dr. Rosa Solis performed an exaration on Claimant, noting that her
past medical history included depresmsi hypothyroidism, and status post
hysterectomy. No findings were madegarding musculoskeletal problemdd.j. Dr.
Solis’ assessment was to rule out myocalrdidarction and consider gastrointestinal

sources for the symptoms, such as gastrigflux disease, and peptic ulcerld). The



following day, Claimant underwent a mgardial perfusion stress study that was
essentially normal. (Tr. at 288).

B. Records Generated Between October 2001 and Decédear 31,
2004.

Claimant saw Dr. Richard Mailloux again in Marc@@2 for a repeat colonoscopy
to rule out polyps and colorectal cancer. (@r584). Once again, Dr. Mailloux found
hemorrhoids and also found a small colonic polyatthe excised.l{.)

In October 2003, Claimant saw Dr. Anita\Wson for sinusitis, allergies and otitis
media. (Tr. at 292). While Dr. Dawsonisedical records are virtually indecipherable,
the record confirms that the “decision complexivy'this visit was “minor.3

On December 3, 2003, Claimant begamrisg the health care providers at Dr.
Saxe and Harris Medical Associates in Barboursyviest Virginia (“Dr. Saxe’s office”).
(Tr. at 356-415). These records providgmsficant information regarding Claimant’s
medical history and condition. On DecemlI312003, Claimant told the certified family
nurse practitioner, Tammy King, that she had camthe office to “establish care.” (Tr.
at 415-416). At that time, she was sufferiingm a cold. She told Nurse King that she
had a history of hypothyroidism, mild gdeession, elevated lipids and GERDId.].
When asked about her musculoskeletal system, sitedsthat she had “painful joints,
back pain” and “bursitis of her left shoulder.”ld(). Nurse King diagnosed persistent
upper respiratory infection; heart murmur; hypothigism; depression; GERD; and

lipids. She did not diagnose wmusculoskeletal condition.ld.).

3The Court notes that this record was suppliedesponse to a request by the SSA on October 4, 2006.
The SSArequested additional records from Dr. Dawsn March 6, 2007 and received the records
marked and identified as Exhibit 11F. (Tr. at 4234). Unfortunately, the records supplied by Dr.
Dawson’s office in 2007 pertaindd a patient other than Claimant. For that reasba,Court did not
consider Exhibit 11F in reaching its decision instbase.

- 10 -



In 2004, Claimant visited Dr. Saxe'ffioe on seven occasns for a variety of
medical ailments, including osteoarthritis; earachgpper respiratory infections;
epigastric, abdominal, and low back pain; and fa¢ig (Tr. at 407-414). Except for a
visit in August 2004, when she complainefl severe epigastric pain, Claimant was
generally noted to be alert, oriented aimdno acute distress at these visited.]. In
March 2004, Dr. Saxe referred Claimant to. Philip Stevens, an otolaryngologist, for a
one month history of left otalgia (earachd)ir. at 394-395). Dr. Stevens performed a
complete physical examination of the a@hant’s ears, nose, and throat. The
examination was entirely normal except for someé Jafv tenderness. Dr. Stevens
diagnosed left otalgia secondary to TMAhdyome and prescribed Ibuprofenid.j. In
July 2004, Dr. Saxe’s office sent Claimatd SMMC to undergo a CT scan of the
abdomen and pelvis. (Tr. at 386). Thisan revealed a small adrenal mass and a
normal pelvis. (d.). In August 2004, Dr. Saxe ordered a HIDA scarh&dp diagnose
Claimant’s right upper quadrant pain. (Tr.287). The radiologist reported a normal
HIDA scan with normal gallbladder ejection fractiofid.). In November 2004, the
certified family nurse practitioner, Suzan@eldran, referred Claimant to Dr. Richard
Mailloux for an endoscopy in another efford find the cause of her epigastric pain.
(1d.). Dr. Mailloux performed an esophagmstroduodenoscopy (“‘EGD”) to examine the
upper gastrointestinal tract, including the esoplsagtomach and upper duodenum.
(Tr. at 392-393). Other than a hiatal hernba. Mailloux found no abnormalities. He
also noted that Claimant’s refl@ppeared to be well controlledld().

C. Records that Post-date December 31, 2004.

On January 27, 2005, Claimant presehte the Emergency Department at CHH

complaining of dysuria, hematuria, nausea, aachiting. (Tr. at 307-315). On physical
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examination, Claimant’s vital signs, meral appearance, psychiatric state,
musculoskeletal, gastrointestinal, and deunrinary systems werall noted to be
normal. (Tr. at 311). She was diagnosedhwa urinary tract infection and discharged
on antibiotics. (Tr. at 315).

Claimant saw the providers at Dr. Saxeffice on five occasions in 2005. (Tr.
402-406). She was treated for bronchitis, simtig, anxiety, otitis, irritable bowel, and
rhinitis. Her primary problem that ge seemed to be with earachesd.). In August
2005, Dr. Saxe ordered another HIDA scan and atmugtper quadrant ultrasound. (Tr.
at 381-382). The HIDA scan was unremarkaland the ultrasound revealed a normal
gallbladder, liver and pancreasld( In October 2005, Dr. Saxe referred Claimant to
Dr. James Morgan, a surgeon with HIMG,aealuate Claimant’s continued complaints
of abdominal pain. (Tr. at 389-390). Dr. Morgagviewed her history and performed
an examination. He concluded that Claimant’s aboh@hpain had an unclear etiology,
although it did not appear to be related thaboy tract disease. Accordingly, he made an
empiric diagnosis of irtable bowel syndromeld.). Dr. Morgan prescribed Zelnorm.
(1d.).

In 2006, Claimant had seven appointrmewith the providers at Dr. Saxe’s
office. (Tr. at 396-401, 475). In JanyaR006, she was seen for surgical clearance
before cataract surgery. (Tr. at 401pr. Saxe performed a physical examination that
was essentially normal. HBiimpression was cataracts, tobacco abuse, depregssi
hypothyroidism, GERD and irritable colonClaimant was cleared for the procedure.
(1d.). On August 10, 2006, Claimant complained of painher upper back and
bilaterally in her legs. (Tr. at 397). Shdddhe nurse practitioner that “she’s had the

pain for a long time but it is exacerbating.ld(). She stated that she could not do
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housework, because the pain was continuand unrelenting. The nurse practitioner
ordered an x-ray of the thoracic spine. Claimaeturned on August 28, 2008 for
follow-up care. (Tr. at 396). In the interim, @ant had an MRI of her thoracic spine
that showed degenerativeaiges in the dorsal spifizith minimal to mild wedging in
two vertebra. There was no stenosis or disc heioria(ld.). The MRI report confirmed
that the degenerative changes were mildenerity and commented on a bulging disc at
the T8-T9 level and one at the T2-T3 levelpth without stenosis. (Tr. at 350).
Claimant’s lab work revealed an elevategdeumatoid factor. The nurse practitioner
diagnosed rheumatoid arthritis and refefrelaimant for physical therapy. She
prescribed Celebrex, Zanaflex and Lorcdd.).

On September 6, 2006, Claimant began seeing DettBBhort, a chiropractor.
(Tr. 417-426). She told Dr. Short thateslhad experienced issues with her back for
years, that the onset was slow and disus, and that her symptoms had gotten
progressively worse over time. (Tr. at 4200n September 11, 2006, Dr. Short wrote to
Dr. Saxe, indicating that Claimant had thoracicicatitis secondary to degenerative
disc disease and multiple levels of bulging disc(Tr. at 388). He felt strongly that
Claimant would respond favorably to chiropractieatment. Id.). Claimant received
regular manipulations for slightly over one montiild.). When she returned to Dr.
Saxe’s office in October, 2006, she did not coaplof back pain. (Tr. at 475). At her
last chiropractic visit in late October, shppeared to have improved. (Tr. at 464).

In December 2006, the SSA obtained a physicaldiesi functional capacity
assessment completed by Dr. Michael L. Mick andsgchiatric review completed by

Joseph Kuznair, Ed.D. (Tr. at 439-460). Both eswers indicated that there was

4The term “dorsal spine”is often used interchardgavith the term “thoracic spine.”

- 13 -



insufficient evidence to asse€taimant’s function on the dathat she was last insured.
(Id.). The SSArequested additional medicalards from Claimant’s treating physicians
and then, in March and April, 2007, obtath supplemental reviews from Dr. Rogelio
Lim and Dr. Elizabeth Adams. (Tr. at 476-485). @ragain, the reviewers noted that
the records were insufficient to evaluate @laint’s residual functional capacity as of
December 31, 2004.1d.). Dr. James Binder likewise wainable to evaluate Claimant’s
psychiatric condition due to insufficient evidengdr. at 486-496).

In March 2008, Claimant consulted wibr. Mauricio Saleme upon a referral by
Dr. Saxe. (Tr. 545- 563) Dr. Saleme avaied Claimant for complaints of heartburn,
constipation, dark stools and shory of colonic polyps. I€.). He performed an
endoscopy, EGD, and colonoscopy, which contd the existence of a hiatal hernia,
GERD, and mild chronic gastritis. Id.). He recommended a low fat diet and told
Claimant to continue her medicationdd.{.

V. Claimant’'s Challenges to the Commissioner’s Deision

Claimant alleges that the Commiss&ris decision was not supported by
substantial evidence. She argues that thé @) failed to fully and fairly develop the
record, (2) failed to recognizihe severity of Claimant’s impairments when cores&tl
in combination, and (3) performed a “faultyedibility assessment” on the Claimant.
(PI. Br. at 6-9).

In response, the Commissioner contendst tthe evidence was sufficient for the
ALJ to make a determination as to Claimardlleged disability, and the ALJ correctly
concluded that Claimant did not have a sevenpairment during the relevant time

period, even when viewing all of her medi@@nditions in combination. In addition,
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the Commissioner argues that Claimant’s gdaints were not supported by substantial
evidence; therefore, her credibility was questioleal{Def. Br. at 7-13).

V. Analysis

After considering each of these arguments, the rCofinds that the
Commissioner’s decision is supported by siamsial evidence for the following reasons:

1. The record was as complete as possible. Consetiehé ALJ had
sufficient evidence upon which to make a determimratn this case.

2. The medical documentation doestmsupport the conclusion that an
impairment or impairments existed between Octob®r 2001 and
December 31, 2004, separately ordaombination, that significantly
limited Claimant’s ability to engge in basic work activities; and

3. The ALJ’s assessment of Claimant’s cit@tity is reasonable in view of
the medical evidence.

A. Duty of Develop Record

Claimant’s contention that the ALJ did nhtully develop the record appears to
rest on two foundations. First, Claimant argues that the finding of “inBaént
evidence” by all of the agency reviewers is prdodtt the record was undeveloped and
should have triggered the ALJ to order a sohative examination. (Pl. Br. at 7).
Second, Claimant avers that she “did not htne ability to seek routine medical care in
the late 1990's and early 2000’s” and “did not hdlie resources to seek continuing
care” after her hospitalization for depression i®49 (d.). Therefore, the absence of
supporting records should not be consideesdevidence that her impairments were
non-severe. The Court finds neither of ta@sguments to be persuasive.

While the ALJ had the duty to fully anfairly develop the record, she was not

required to act as Claimant’s couns€lark v. Shalala28 F.3d 828 (8 Cir. 1994). The

5Claimant also argues that the ALJ did not prdpextrapolate from Claimant’s current treatment
records to find that her impairmeés had been long-standing in nature and pre-daggdast insured
date. However, that argument is inapposite todhan that the ALJ failed to develop the record.
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ALJ had the right to assume that Claima counsel was presenting Claimant’s
strongest case for benefitdNichols v. Astrue2009 WL 2512417 *4 (7 Cir. 2009),
citing Glenn v. Secy of Health and Human Ser&l4 F.2d 387,391 {v Cir. 1987).
Moreover, the ALJ’s duty to develop the record didt mandate that she order a
consultative examination “as long as theaorl contain[ed] sufficient evidence for the
administrative law judge to make an informed demsi Ingram v. Commissioner of
Social securityAdministration,496 F.3d 1253, 1269 (®1Cir. 2007); See alsdVeise v.
Astrue,2009 WL 3248086 (S.D.W.Va.) When considering the adequacy of the record,
the Court must look for evidentiary gaps thrasult in “unfairness or clear prejudice” to
the claimant. Brown v. Shalalag4 F.3d 931, 935 (#1Cir. 1995). A remand is not
warranted every time a claimantleges that the ALJ failetb fully develop the record.
Instead, remand is appropriate when theeaire of available documentation creates the
likelihood of unfair prejudice to the claimantld()

In this case, the ALJ had detailed records of eixations, assessments,
consultations, laboratory and radiologicaldies created by or at the request of Dr.
Saxe’s medical office that spanned theripg from December 2003 through March
2008. These records provided substantial enmk of the status of Claimant’'s medical
conditions as they existed during the ydmfore December 31, 2004, the date upon
which she was last insured. Similarlyethhecords documenting Claimant’s conditions
from 1993 through 2003, while not volumius, provided informative, periodic
snapshots of Claimant’s overall health statdse picture painted by the older records
was consistent with the picture painted by there recent records, so that the story of
Claimant’s health flowed logidly from one year to the next. The Court does niotlfany

glaring evidentiary gaps that, if filled, wdéd realistically change the assessment of
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Claimant impairments as they existedtween October 15, 2001 and December 21,
20045

The ALJ provided a thorough explanation for hendasions, pointing to the
medical records as well as the application aestimony of the Claimant. (Tr. at 11-17).
The ALJ clarified that while she foundhat Claimant suffered from medically
determinable impairments, the records didt establish sufficient severity of the
impairments to hinder Claimant’s ability to @age in gainful activity. For example, the
ALJ discussed the severity of Claimant’sdenand back pain, indicating that while she
had suffered intermittent bouts of discomfort, naofethe testing performed prior to
December 31, 2004 demonstrated a significabnormality. (Tr. at 12). However,
subsequently, and consistent with Claimané&stimony at the administrative hearing,
the records reflect that an acute exacerbationlafhGnt’s back pain occurred in 2006,
and again in 2008, ultimately resulting in surgeryarch 2008. Id.). Unfortunately,
neither of these exacerbations correlates to thediton of Claimant’s back in 2001
through 2004.

Similarly, the ALJ examined the course of Claimamtepression. (Tr. at 12, 16-
17). She noted that Claimant had been hadizeed in 1994 for suicidal ideations arising
from martial discord, but had not experienced anyilar episodes since that date.
While Claimant continued to suffer from depressishe was generally described in the
medical records from Dr. Saxe’s office asllyuoriented, calm and show[ing] no signs of

anxiety, nervousness or distress.” (Tr.18). The ALJ properly applied the special

6 The absence of a complete set of Dr. Dawson’snascdoes not constitute a prejudicial evidentiary,gap
because the other available records sufficienlilynffiany gap. In addition, the detailed histoaken at

Dr. Saxe’s office and the thorough evaluations perfed in 2004 provide substantial evidence that
Claimant did not suffer any undocumented, sevengaimment between 2001 and 2004.

- 17 -



technique required in cases of allegedental impairment and concluded that
Claimant’s mental impairment w8anot severe. (Tr. at 16-17).

Claimant’s argument that a findingf “insufficient evidence” by the non-
examining sources mandated a consultattv@amination is equally without merit.
Claimant offers no case law, regulation, or So@&ekurity Administration Ruling to
support this position. As the Commissiongoints out, Claimant did not file her
application for benefits until nearly two yeaafter her DIB insured status had expired.
(Def. Br. at 11). The medical records demstrate that in 2005 and 2006 Claimant
began to complain of more intense back pain andadditional medical issues.
Accordingly, an evaluation of Claimant performedlate 2006 or early 2007 would not
have fairly represented her physical andnted condition in the years between 2001
and 2004.

Claimant had the ultimate responsibility prove that she was disabled prior to
expiration of her insured status. 20 ®F8404.1512(a) and 8416.912(a); See &tahl
v. Commissionr of Social Security Administrati@®08 WL 2565895 *4 (N.D.W.Va.),
citing Highland v. Apfel149 F,3d 873 (8 Cir. 1998). As the United States Supreme
Court noted inBowen v. Yuckerg82 U.S. 137, 146 (1987), “the severity regulatdoes
not change the settled allocation of burdengiadof in disability proceedings. . .the
claimant first must bear the burden. . sifowing that. . he has a medically severe
impairment or combination of impairments. . . .idtnot unreasonable to require the
claimant, who is in a better position frovide information about his own medical
condition, to do so.” In this case, thegsential process ended at step two, because
Claimant could not show that she sufferednfr a severe impairment prior to December

31, 2004. The SSA clearly made every efftot collect the reaals from Claimant’s
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identified treating sources. The fact thhratords may not exist, because Claimant could
not afford treatment, is irrelevant. Whéme evidence from the pegnent time frame is
inadequate to assess function primarily hessmathe evidence does not exist and never
existed, Claimant is hard-pressed to put fardra persuasive argument that the ALJ is
responsible for that lack of evidence.

B. The ALJ Failed to Consider the Combined Effect of Claimant’s
Impairments.

Claimant’s allegation that the ALJ didot consider the combined effect of her
medically determinable impairments ignore® twritten decision of the ALJ. In that
decision, the ALJ carefully considered tlodjective medical evidence and both the
written and oral statements of Claimant retjag the overall impact of her physical and
mental limitations. (Tr. at 13-17). In determigimvhether a claimant’s impairment or
impairments are of sufficient severity to rendee ttlaimant disabled under the Social
Security Act, the ALJ must consider the synergistic combined effect of all of
claimant’s impairments without regarto whether the impairments, considered
separately, would be of such severity. W2.C. 423(d)(2)(B). ‘It is axiomatic that
disability may result from a number of pairments which, taken separately, might not
be disabling, but whose total effect, takergdther, is to render a claimant unable to
engage in substantial gainful activityWalker v. Bowen889 F.2d 47, 49-50 (& Cir.
1989). The Court must look at the wen decision to ascertain whether the ALJ
considered the synergistic effect of all Gfaimant’s impairments. The standard of
review is not ade novoconsideration of the effect of the combined impagms.
Rather, the Court must simply confirm that the gsml was performed and that the

ultimate finding was supportdaly substantial evidence.
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In this case, the ALJ clearly conductecethnalysis, considering each alleged or
established impairment, separately, ancrthas a whole. The ALJ explained her
assessment of Claimant’s credibility, comparing sh@&ements made by Claimant to the
medical documentation and noting the inconsistendie.). Claimant argues that the
ALJ failed to factor in the effects of heheumatoid arthritis and mental impairment.
To the contrary, the ALJ specifically noteddat Claimant’s diagnosis of rheumatoid
arthritis was made in 2005, after the timarfre at issue, and her mental status in the
years between 2001 and 2004 was stable. She abedlthat Claimant did not have
mental or physical impairments that caused anyntbem minimal interference with
her ability to function. The Court finds th®nclusion to be supported by substantial
evidence.

C. The ALJ’s Credibility Determination

The ALJ correctly stated her obligatian assessing Claimant’s symptoms to
determine the severity of her impairmentgTr. at 13). Once the ALJ found the
existence of medically determinable impainmie that could reasonably be expected to
produce Claimant’s pain and other symptomise ALJ was required to evaluate the
intensity, persistence, and functionahltations caused by the impairmen&SR 96-7p
When a claimant’s statements about intensity, péesice or functional limitations are
not substantiated by objectiveedical evidence, the adjudicator must make a txig)i
determination. Id.). A credibility determination is an assessmenttioé degree to
which the claimant’s statements “can believed and accepted as true.ld.J. This
assessment is made by considering the erd@rse record and cannot be based on an
intangible or intuitive notion about an individuakredibility. (d.). The adjudicator

must evaluate the medical signs and findinige diagnosis and prognosis; the medical
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opinions; statements and reports from ttlaimant, claimant’s physicians, or other
persons with knowledge of the claimant’s historymgtoms, treatment, response to
treatment, work record and daily acties; observations by SSA employees who
interviewed the claimant; and the adjudimgds own observations made during the
administrative hearing.Id.). Once the ALJ made a credibility determinatishe was
obligated to document the reasons for hadings in a manner sufficiently specific to
allow subsequent reviewers to understandwieeaht given to the claimant’s statements
and the reasons for that weightld.j.

The Court finds that the ALJ in this cak#dfilled her responsillities in assessing
Claimant’s credibility and documenting the igjlet given to Claimant’s statements. The
ALJ explained that Claimant’s conclusory statemeneygarding her functional
limitations were markedly inconsistent witter own description of her daily activities
and with the findings and notations in the medliexords. (Tr. at 15-16). In addition,
the ALJ noted that none of the mediaanditions about which Claimant currently
complains “were present at a level of intengityseverity as to cause more than minimal
interference in her functioning at any time prim her date last insured.” (Tr. at 16).
The ALJ concluded that Claimant’s ability tiemarcate between heonditions as they
existed in 2001 through 2004 and her conditionthattime of the hearing was not well
formed.

“In reviewing the record for substantial evidentlke Court does not re-weigh
conflicting evidence, make determinatioras to credibility, or substitute its own
judgment for that of the Commissioner.” Sé¢ays v. Sullivan907 F.2d. 1453, 1456 (4
Cir. 1990). Because the ALJ had the “opportunibyabserve the demeanor and to

determine the credibility of the claimanthe ALJ’s observations concerning these
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guestions are to be given great weigh&hively v. Heckler739 F.2d 987, 989-990 {4
Cir. 1984), citingTyler v. Weinberger409 F. Supp. 776 (E.D.Va. 1976). The Court finds
that the record contains substantial evidence fmpsut the conclusions of the ALJ on
the issue of credibility; therefore, this argumeénwithout merit.

V. Conclusion

After a careful consideration of the eeice of record, the Court finds that the
Commissioner’s decisionS supported by substantial evidence. Accordingly, b
Judgment Order entered this day, thi@al decision of the Commissioner is
AFFIRMED and this matter iDISMISSED from the docket of this Court.

The Clerk of this Court is directed toatmsmit copies of this Order to all counsel
of record.

ENTERED: December 1, 2010.

Cheryl A. Eifert
United States Magistrate Jydge
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