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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

KENNETH WAYNE ADKINS,
Plaintiff,
V. CIVIL ACTION NO. 3:09-01111

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

PROPOSED FINDINGS AND RECOMMENDATIONS

This is an action seeking review of the decisidnh@ Commissioner of the Social
Security Administration (hereinafter ¢h “Commissioner”) denying Claimant’s
applications for disability insurance bertsf(“DIB”) and supplemental security income
(“SSI™), under Titles Il and XVI of the Social Sety Act, 42 U.S.C. 88 401-433, 1381-
1383f. This case was referred to the undgred United States Magistrate Judge by
standing order for submission of proposed findimgdact and recommendations for
disposition pursuant to 28 U.S.C. 8§ 636(b)(1)(B)eTdase is presently pending before
the Court on the parties’ cross-motions for judgmen the pleadings. (Docket Nos. 10
and 11).

The undersigned United States Mapgide Judge has fully considered the
evidence and the arguments of counsekor the reasons set forth below, the

undersigned proposes and recommends thaUthieed States District Judge find that
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the decision of the Commissioner is not supgpd by substantial evidence and should
be remanded for further proceedings pursuargentence four of 42 U.S.C. § 405(g).

l. Procedural History

Plaintiff, Kenneth Wayne Adkins (hereiftar “Claimant”), has applied for social
security benefits five times, includinghe instant matter. According to a prior
administrative decision, he filed concurreBtB and SSI applications on March 26,
1992, and again on September 29, 1998, allloth were denied at the initial level and
not pursued further. (Tr. at 35). He latempdipd for DIB and SSI on November 13, 2001,
alleging disability begining on July 31, 2004;these applications were denied on
December 26, 2002, after aadministrative hearind.d. Claimant next filed DIB and
SSI applications on January 31, 2003, allegindisability onset date of December 27,
2002, which were denied by decision dated April 30042 (Tr. at 35-43).

On May 17, 2004, Claimant filed hipresent applications for DIB and SSI,
alleging that he became unable to work on July2®)1 due to conditions involving his
“legs, back, arms/hands..nerves” and the fact thatvhs a “slow learne’(Tr. at 68-
70, 386-387, and 76). These applicationgavdenied initially (Tr. at 46-50 and 395-
397) and upon reconsideration. (Tr. at 53abtdl 399-401). Claimant then filed a timely
request for a hearing before auministrative Law Judge(Tr. at 56). A hearing was

held on November 10, 2005 before the Hoawle Algernon W. Tinsley (hereinafter the

! The decision states an onset date of July 31, 20Dthe first page and July 31, 2001 on the second
page. (Tr. at 35-36). Clearly, the 2001 datéis dccurate one.

?Claimant initiallyalleged a disability onset date of July 30,02, but modified that date in view of the
prior adjudication of no disality through December 26, 2002.

3 This date was also amended to an onset date ofiM2§04 to account for the April 30, 2004 decisafn
no disability.



“ALJ™). (Tr. at 402-467). The ALJ issued a pmlly favorable decision on December 28,
2006, finding that the Claimant had beenden a disability between May 1, 2004 and
October 18, 2005. (Tr. at 10-23). The ALJ furthfeund that the Claimant had
improved medically beginning on October 805 and was no longer disabled as of
that date.ld.

The ALJ’s decision became the final dgon of the Commissioner on August 7,
2009 when the Appeals Council denied Clami&a request for review. (Tr. at 5-7). The
Appeals Council did, however, incorporate adutial evidence that it had received into
the record. (Tr. at 8).

On October 10, 2009, Claimant broughttpresent civil action seeking judicial
review of the administrative decision pursuant @ 4.S.C. § 405(g). (Docket No. 2).
The Commissioner filed his Answer on Deceent21, 2009. (Docket No. 7). The parties
filed their briefs in support of judgment dhe pleadings on July 12, 2010 and August
11, 2010. (Docket Nos. 10 and 11).

Il. Summary of Findings by the ALJ

Under 42 U.S.C. § 423(d) (5) and 8§ 1382)(3)(H)(i), a claimant for disability
benefits has the burden of proving a disabil§ge Blalock v. Richardson, 483 F.2d 773,
774 (4th Cir. 1972). A disability is defined &lse “inability to engage in any substantial
gainful activity by reason of any medibadeterminable impairment which can be
expected to last for a continuous periofl not less than 12 months” 42 U.S.C. §
423(d)(1)(A). The Social Security Regulat®establish a “sequential evaluation” for the
adjudication of disability claims. 20 C.F.R. § 4980 (2008). If an individual is found

“not disabled” at any step, further inquiry is urcessary. 8d. 416.920(a).
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The first inquiry under the sequence isather a claimant is currently engaged in
substantial gainful employmentd. 8§ 416.920(b). If the claimant is not engaged in
substantial gainful employment, the seconduiry is whether claimant suffers from a
severe impairmentd. 8 416.920(c). If a severe impairment is preseme,third inquiry
is whether such impairment meets or equaaly of the impairments listed in Appendix 1
to Subpart P of the Administrative Regulations Mold. § 416.920(d). If it does, the
claimant is found disabled and awarded benefdslf it does not, the fourth inquiry is
whether the claimant's impairments prevent the grenfince of past relevant world.

§ 416.920(e).

By satisfying inquiry four, the claimant &blishes a prima facie case of disability.
Hall v. Harris, 658 F.2d 260, 264 (4th Cir. 1981). The burdenntrehifts to the
CommissionerMcLain v. Schweiker, 715 F.2d 866, 868-69 (4th Cir. 1983), and leads t
the fifth and final inquiry: whether the chaiant is able to perform other forms of
substantial gainful activity, consideringaainant's remaining physical and mental
capacities and claimant's age, educati@md prior work experience. 20 C.F.R. §
416.920(f). The Commissioner must show tikangs: (1) that the claimant, considering
claimant’s age, education, work experienskills and physical shortcomings, has the
capacity to perform an alternative job, and {2at this specific jokexists in the national
economyMcLamorev. Weinberger, 538 F.2d 572, 574 (4th Cir. 1976).

When a claimant alleges a mental impaimhéghe Social Security Administration
(“SSA”) “must follow a special technique at eydevel in the administrative review.” 20
C.F.R. 8§ 404.1520a. First, the SSA evalsatlee claimant’s pertinent signs, symptoms,

and laboratory results to determine whethtee claimant has a medically determinable
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mental impairment. If such impairment exists, tfAIocuments its findings. Second,
the SSA rates and documents the degreéunttional limitation resulting from the
impairment according to criteria specified in 20F@®. § 404.1520a(c). That section

provides as follows:
(c) Rating the degree of functional limitation.

(1) Assessment of functional litations is a complex and highly
individualized process that requires us to consiaentiple issues and all

relevant evidence to obtain a longitudirpicture of your overall degree of
functional limitation. We will consideall relevant and available clinical
signs and laboratory findings, the effse of your symptoms, and how your
functioning may be affected by famts including, but not limited to,

chronic mental disorders, structured settings, ro&tiion, and other

treatment.

(2) We will rate the degree of youunctional limitation based on the
extent to which your impairment(s) interferes wytbur ability to function
independently, appropriately, effectively, and oswstained basis. Thus,
we will consider such factors as the quality andeleof your overall
functional performance, any episodic limitationshet amount of
supervision or assistance you reayiand the settings in which you are
able to function. See 12.00C through 12.00H ofltls¢ing of Impairments
in appendix 1 to this subpart for moinformation about the factors we
consider when we rate the degree wbur functional Ilimitation.

(3) We have identified four broad funahal areas in which we will rate the
degree of your functional limitationActivities of daily living; social
functioning; concentration, persistee, or pace; and episodes of
decompensation. See 12.00C of the Listing of Immpaints.

(4) When we rate the degree of limitariin the first three functional areas
(activities of daily living; soal functioning; and concentration,
persistence, or pace), we will useethollowing five-point scale: None,
mild, moderate, marked, and extreme. When we rdte degree of
limitation in the fourth functional aa (episodes of decompensation), we
will use the following four-point scale: None, ome two, three, four or
more. The last point on each scale reprds a degree of limitation that is
incompatible with the ability to do any gainful acty.



Third, after rating the degree of functional limian from the claimant’s
impairment(s), the SSA determines the seveoityhe limitation. A rating of “none” or
“mild” in the first three functional areas (adties of daily living, social functioning, and
concentration, persistence or pace) aridone” in the fourth (episodes of
decompensation) will result in a finding that thepairment is not severe unless the
evidence indicates that there is more thamimil limitation in the claimant’s ability to
do basic work activities. 20 C.F.R. § 40520a(d)(1). Fourth, if the claimant’s
impairment is deemed severe, the SSA conepahe supportive medical findings, along
with the impairment’s rating, degree, aradtendant functional limitations, to the
criteria of the most similar listed mentakdrder to determine if the severe impairment
meets or equals the listed mental disord.C.F.R. § 404.1520a(d)(2). Finally, if the
SSA finds that the claimant has a sevarental impairment, which neither meets nor
equals a listed mental disorder, the S&#sesses the claimant’s residual functional
capacity (RFC). 20 C.F.R. 8§ 404.1520a(d)(3).

The Regulation further specifies howetHindings and conclusion reached in
applying the technigue must be documen&tdhe ALJ and Appeals Council levels as
follows:

At the administrative law judge heagrand the Appeals Council levels, the

written decision issued by the admstrative law judge and the Appeals

Council must incorporate the pertintefindings and conclusion based on

the technique. The decision must shtve significant history, including

examination and laboratory findingand the functional limitations that

were considered in reaching a conctusiabout the severity of the mental

impairment(s). The decision mustcinde a specific finding as to the

degree of limitation in each functiohareas described in paragraph (c) of

this section.

20 C.F.R. § 404.1520a(e)(2).



In this particular case, the ALJ foundatththe April 2004 decision on Claimant’s
preceding applications was final and bindirfgr. at 13). Therefore, the ALJ adjusted
the date of Claimant’s alleged onset hMay 1, 2004, one day following the prior
unfavorable decision, to avoid re-adjudicatithe period covered by the former ruling.
Id. At the first step of the analysis, the Aldetermined that Claimant met the insured
status requirements as of May 1, 2004 and had mgaged in substantial gainful
activity since that date. (Tr. at 17, FinditNos. 1 and 2). Under the second inquiry, the
ALJ found that Claimant suffered from sevenepairments of back, leg, arm, and hand
pain. (d. at Finding No. 3). At the third inqur the ALJ concluded that Claimant did
not have an impairment or combinationimfpairments that met or medically equaled
an impairment listed in 20 C.F.R. Part 404, SubgarfAppendix 1.Id. at Finding No.
4).

The ALJ then found that Claimanhad the residual functional capacity
(hereinafter “RFC") to “lift/ carry 50 poundgccasionally and 25 pounds frequently and
inability to perform gross or fine manipulatidr(Tr. at 17, Finding No. 5). As a result,
Claimant could not return to his past relavavork as a semi-tractor trailer driver,
defined as a medium, semi-skdlgosition; a pizza driver, defined as a light, utieHi
position; an industrial cleaner, defined @asnedium, unskilled position; and a window
frame machine trimmer/wrap machine operattefined as light, unskilled work. (Tr. at
18, Finding No. 6).

The ALJ considered that Claimant was defined gswnger individual aged 18-
44, that he had a limited education, thatdo@ld communicate in English, and that his

acquired job skills did not transfer to oth@ccupations within the RFC assessed for the
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period of May 1, 2004 through October 17, 200%9.,(Finding Nos. 7-9). On this basis,
there were no jobs that existed in sigeaht numbers in the national economy that
Claimant could have performed for that perenad Claimant was disabled, as defined by
the Social Security Act, from May 1, 200through October 18, 2005. (Tr. at 18-19,
Finding Nos. 10 and 11).

However, the ALJ found that Claimantaedical condition improved and that
beginning October 18, 200%e did not have an impairment or combination of
impairments that equaled an impairment listed irpp@pdix 1. (Tr. at 19, Finding Nos.
12 and 13). The ALJ based thasnclusion upon treatment notes from October 2014
suggested that Claimant’s bilateral carpahnel syndrome and overall pain symptoms
had improved. (Tr. at 19). Consequentlye ALJ found that beginning on October 18,
2005, Claimant had the RFC to “lift/carr50 pounds occasionally and 25 pounds
frequently.” (Tr. at 20, Finding No. 14). The ALJased that Claimant’s medical
improvement related to his ability to work @nalthough he could not perform his past
relevant work as of October 18, 2005, tranafslity of job skills was not material to the
determination of disability because the MeadiVVocational Rules supported a finding of
“‘not disabled.” Relying upon the testimony of thecational expert, the ALJ
determined that Claimant could perform jobsch as bench worker, assembler, hand
packager, product inspector, kitchen helpard laundry worker, all of which existed in
significant numbers in the national economy. (Tt.24-22, Finding Nos. 15-18). As

such, the Claimant’s disability ended on Oaoli8, 2005. (Tr. at 22, Finding No. 19).



[1. Scope of Review

The issue before the Court is whethee timal decision of the Commissioner is
based upon an appropriate applicationtbé law and is supported by substantial
evidence. In Blalock v. Richardson, 483 F.2d 773 (4th Cir. 1972) the Fourth Circuit
Court of Appeals defined substantial evidence asfoilowing:

Evidence which a reasoning mind would accept aficserit to support a

particular conclusion. It consists of meothan a mere scintilla of evidence

but may be somewhat less than preponderance. eletlis evidence to

justify a refusal to direct a verdict wetke case before a jury, then there is

“substantial evidence.”

Blalock v. Richardson, supra at 776, quotingLaws v. Celebrezze, 368 F.2d 640, 642
(4th Cir. 1966).

Additionally, the Commissioner, not the aapis charged with resolving conflicts
in the evidenceHays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990). The Courll wi
not re-weigh conflicting evidence, makeedibility determinations, or substitute its
judgment for that of the Commissiondd. However, the Court must not abdicate its
“traditional function” or “escape [its] dutyo scrutinize the record as a whole to
determine whether the conclue®reached are rationaOppenheim v. Finch, 495 F.2d
396, 397 (4th Cir. 1974). The ultimate questifor the Court is whather the decision of
the Commissioner is well-grounded, bearing in mthdt “[w]here conflicting evidence
allows reasonable minds to differ as to wihet a claimant is disaédl, the responsibility
for that decision falls on the [CommissioneAValker v. Bowen, 834 F.2d 635, 640 (7th
Cir. 1987). The Court decides “not whethtéhe claimant is disabled, but whether the

ALJ’s finding of no disability is supported by substial evidence.”Johnson v.

Barnhart, 434 F. 3d 650,653 (#Cir. 2005), citingCraig v. Chater, 76 F.3d585, 589 (4
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Cir. 2001). Even given the limited scopereliew, a careful examination of the record
reveals that the ALJ failed to properly coder Claimant’s mental impairments and,

therefore, the Commissioner’s decision is not supga by substantial evidence.

V. Claimant’s Background

Claimant was 27 years old at the timetloé administrative hearing. (Tr. at 407).
He “started,” but did not complete, the ninghade. (Tr. at 407-408). He was placed in
special education classes beginning in thiedtlyrade and repeated the third and sixth
grades. (Tr. at 408). His past relevant employmeruded driving a semi-tractor
trailer, delivering pizzas, cleaning septanks, and operating a window frame trimming
machine and a wrapping machine. (Tr. at 463).

V. The Medical Record

The Transcript of Proceedings has beewviewed in its entirety. (Docket No. 8).
However, because the undersigned findaitthhe Commissioner’s decision is not
supported by substantial evidence in regard tontait’s alleged mental impairments,
the discussion of the medical evidenedl be confined to the records which are
germane to Claimant’s mental hdahnd intellectual capabilities.

On that note, the record contains numes@valuations completed by examining
and non-examining agency sources, adlvas treatment records and evaluations
completed by Claimant’s psychiatric providers. Tewdence is discussed in turn below.

A. Evaluations by Agency Sources

On August 10, 2004, the Departmentsability Services (hereinafter “DDS”)
retained licensed psychologist, Robert G. Martin,AMto perform a mental status

examination, intelligence testing, and psychologealuation of Claimant. (Tr. at 164-
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171). Mr. Martin noted that the quality offarmation that Claimant provided during the
interview was “questionable,” although ltenfirmed that Claimant was “cooperative”
and “answered all questions posed to him.” (Tr1@4, 167). When providing history,
Claimant described a dysfunctional childhood wihisodes of abuse. (Tr. at 165). He
denied any psychiatric hospitalizationspsychotropic medications, outpatient
counseling, or episodes of substance abug€ér. at 166). As far as his educational
history, Claimant told Mr. Martin that he had corafdd the eighth grade, but had never
obtained a GED, because he “took the test tanes and failed each time.” (Tr. at 166).
Mr. Martin administered the Weshler A Intelligence Scale-lll, and Claimant
received a verbal IQ score of 71, a performah@ score of 75, and a full scale 1Q score of
70. Mr. Martin considered these scores tovaéd and noted that they fell within the
borderline range of intellectiiéunctioning. (Tr. at 170). He further found th@kaimant
read at a fourth grade level, spelled at a secaade@level, and performed arithmetic at
a third grade leveld. Mr. Martin noted the following:

DIAGNOSTIC IMPRESSIONS

AXIS I: 300.00 Anxiety Disorder NOS
AXIS 11: V62.89 Borderline Intellectual Functiongn
AXIS 1I: Frequent dizziness, legback, arm, and hand pain, and

arthritis per claimant report.

ASSESSMENT:

The diagnosis of Anxiety Disorder NOS based on claimant’s report of
frequent worry, difficulty controllingworry, difficulty falling asleep, and
irritability and may be riated to the large amount of caffeine he consumes
on a daily basis. The diagnosis ofrderline Intellectual Functioning is
based on a valid full scale 1Q score @. Based on mental status data,
immediate memory is within normdimits, recent memory is severely
deficient, and remote memory isnildly deficient. Attention and
concentration are moderately deficient based onfoperance on the
Digital Span subtest. Task persisten@nd pace are within normal limits
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based on performance during psychological test®agrial functioning is
mildly deficient based on observb@&havior during the interview.

On October 4, 2004, DDS psychologist, Frank Rom&d,D., completed a
Psychiatric Review Technique form. (Tr. at 175-188y. Roman found that a RFC
assessment was necessary and diagnosaim@&ht with a 12.8 Organic Mental
Disorder of borderline intellectual functioniregnd a 12.06 Anxiety Disorder. (Tr. at 176
and 180). Dr. Roman did not note any pertinsymptoms, signs, or laboratory findings
that substantiated the peasce of the impairmentsd. However, he noted the evidence
which he considered. (Tr. at 187). On algcof “none,” “mild,” “moderate,” “marked,”
and “extreme,” Dr. Roman found that Claimdrad a “mild” restriction of activities of
daily living and difficulties in maintainingaial functioning; a “moderate” difficulty in
maintaining concentration, persistence, ocgraand no episodes of decompensation of
extended duration. (Tr. at 185). Dr. Rom@ocumented that records from the Board of
Education verified that Claimant had beenspecial education classes at school and
that his 1Q was in the “80’s in 1994 .(Tr. at 188).

On the same date, Dr. Roman completethental RFC assessment. (Tr. at 189-

192). On a scale of “not significantly limide’ “moderately limited,” “markedly limited,”
“no evidence of limitation,” and “not rabde on available evidence,” he found that
Claimant was “not significantly limited” in fourt@eof the areas listed, “moderately”

limited in five areas, and that there was “exidence of limitation” in one area. (Tr. at

* Presumably Dr. Roman found Claimant’s borderlinglligence, as reflected in the 2004 1Q testing, to
establish a 12.02 impairment rather than a 12n@@airment largely based upon the school board
records. Unfortunately, those records were not enagart of the transcript.
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189-190). Dr. Roman noted that Claimantismiiations did not meebdr equal a mental
impairment listing and that he was ablepgerform activities ofaily living and follow
routine repetitive work aovities in a low stress setting. (Tr. at 191).

On February 7, 2005, DDS reviewedpseph Kuzniar, Ed.D., completed a
Psychiatric Review Technique form. (Tr. a76-289). Dr. Kuzniar found that a RFC
assessment was necessary and diagnosadm@&ht with a 12.2 Organic Mental
Disorder, a 12.04 Affective Disorder, and aQ@ Anxiety-related Disorder. (Tr. at 276).
However, Dr. Kuzniar did not respond to thecsens related to either of the first two
diagnoses and only responded to the sectated to the Affective Disorder. (Tr. at
277, 279, and 281). He also did not respaadhe section where he was asked to rate
Claimant’s functional limitations. (Tr. at B3. As far as the Claimant’s intelligence
level, Dr. Kuzniar noted that IQ scorams 1994 reflected a verbal IQ of 82; a
performance IQ of 84; and a full scale 1Q of 81Tr.(at 288). Dr. Kuzniar also
referenced I1Q scores taken in 2003 that reflectedraal 1Q of 73; a performance IQ of
89; and a full scale IQ of 81. He commentédt these scores were “given more weight”
than the 2004 1Q scores, althgluhe does not specify the reasfor that decision. (Tr.
at 288). Because the actual 1994 and 206$t results are not contained in the
transcript, the record before the Courtusclear as to whetlethese scores were
considered valid and consistent with the depenental history and degree of functional
limitation present at those times.

On the same date, Dr. Kuzniar completedhental RFC assessment. (Tr. at 290-
293). He rated Claimant “not significantlyrited” in nine areas, “moderately limited”

in four areas, and noted that there was “no enitk of limitation” in seven areas. (Tr. at
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290-291). He added that Claimant could uredand, remember, and carry out “1-3 step
instructions within a low social interaon demand work setting.” (Tr. at 292).

B. Treating Mental Health Care Sources

The records document Claimant’s treatrhahPrestera Center for Mental Health
Services (“Prestera”) from October 5, 20thdough October 24, 2005. (Tr. at 252-275,
294-300, and 338-345). On October 5, 2004, a$ phhis intake assessment, James
Mitchell, a case manager at Prestera, completedwalvé page “West Virginia
Assessment: Version 6 Care Connection Form” regaydZlaimant. (Tr. at 257-269).
Mr. Mitchell noted that Claimant had severe depr@ssaand anxiety; a history of poor
anger control; severe withdrawal; and poor concanén.ld. He further documented
moderate dysfunction in self care and comnmity living; marked dysfunction in social,
interpersonal and family activity; markedysfunction in concentration and task
performance; and mild dysfunction in malgdive, dangerous or impulsive behaviors.
Id. Thereafter, Claimant began outpatient osaling and treatment with psychotropic
medications. (Tr. at 252-275, 294-300, and 338-345)

On February 11, 2005, Claimant was evaéadaat Prestera by clinical psychologist
Paul A. Mulder, Ph.D., and supervised psggist Katie Dawson, M.A., who together
performed a clinical interview, mental stateasamination, Beck Depression Inventory,
and Weschler Adult Intelligence Scale (Tat 294-300). In his interview, Claimant
reiterated that he dropped out of school ie thinth grade at age 18. He stated, “l just
got tired and fed up, they wegonna hold me back in thehyrade so | quit.” (Tr. at
296). He told the examiners that he had been halk in 3¢ and 6" grades, receiving

mainly D's and F’s, and had been ‘learning disabled” classes since& §rade.ld. The
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Beck Depression Inventory revealed thatai@ant suffered from moderate to severe
depression. On the Weschler test, he reaxbia full scale IQ score of 77, a performance
IQ score of 84 and a verbal 1Q score of 74. Heegpd to be functioning in the

borderline range of intelligence. (Tr. a®2). Based on their evaluation, Dr. Mulder and

Ms. Dawson concluded the following:

DIAGNOSIS:
AXIS I: 296.32 Major Depressive Disorder, Recurrgvoderate.
AXIS II: V62.89 Borderline Intellectual Functiomg
AXIS I11: Chronic pain per client report.
(Tr. at 300).

The last treatment note from Prestera tisahcluded in the record indicates that
Claimant’s depression was successfullpntrolled by medication, but that he
experienced difficulty falling asleep. (Tr. at 338)restera advised him to continue
taking Paxil as directed, to ask for an incgean Neurontin, and to return for follow-up
treatmentin “2 ¥2 monthsld.

VI. Claimant's Challenges to the Commissioner’s Decisio

Claimant asserts that the final decisiohthe Commissioner is not supported by
substantial evidence because the ALJ didt (1) address Clainm’s psychological
impairments or (2) consider the totality tfe evidence when finding that Claimant’s
condition improved to the point that he ddueturn to substantial gainful employment
on October 18, 2005. (Pl.'s Br. at 10-11).

The Commissioner asserts that (1) it v@aimant’s burden to prove that he was

entitled to benefits and (2) the ALJ’s findjrthat Claimant had medically improved to
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the point that he could perform medium waskwell supported by the evidence. (Def.'s
Br. at 6-9). Regarding Claimant’s alleged mial impairments, the Commissioner argues
that Claimant failed to prove that the ernmas harmful and that none of the medical
source opinions demonstrate work-preclusive nakhmitations. (Def.'s Br. at 7, Fn. 3).
VIl. Discussion

When a claimant alleges a mental impaént, the Social Security Administration
“must follow a special technique at every leirethe administrative review process.” 20
C.F.R. 88 404.1520a(a) and 416.920a&®E Brooks v. Astrue, 2009 WL 899440, *2
(S.D.W.Va.,2009)see also Wiley v. Astrue, 2008 WL 4446679, *5 (S.D.W.Va. 2008).
This technique is expressly designed to (1) idgnttie need for additional evidence to
determine impairment severity; (2) considend evaluate functional consequences of
the mental disorder relevant to the Claimta ability to work; and (3) organize and
present the findings in a clear and conciseanmer. 20 C.F.R. § 404.1520a(a). Integral to
completion of the special technique is proper doeatation of the process. 20 C.F.R. §
404-1520a(e).

At the hearing level, the ALJ “mustrét evaluate [the claimant’s] pertinent
symptoms, signs and laboratory findings” to asdertahether the claimant has a
medically determinable mental impairment. 20 C.HB4.1520a(b)(1). If a medically
determinable mental impairment exists, then at $vep the ALJ must rate the degree
of functional limitation resulting from the ipmirment. 20 C.F.R. 404.1520a(b)(2). To
accomplish this, the ALJ must alyze the degree of limitation observed in eachoofr f
broad functional categories.ld. The ALJ must then document his findings and

conclusions. 20 C.F.R. 404.1520a(e) requiresAhkto prepare a decision that:
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. .Incorporates the pertinent fim)s and conclusions based on the
technique. The decision must shalwe significant history, including
examination and laboratory findingand the functional limitations that
were considered in reaching a conctusiabout the severity of the mental
impairment(s).The decision must include a specific finding as to
the degree of limitation in each of the functional areas
described in paragraph (c) of thissection” (emphasis added).

Continuing the sequential evaluation, usin@ t¥pecial technique, at step three of the
process, the ALJ is required to determine Heverity of the mental impairment based
upon the extent of the functional limitations.

Here, Claimant alleged mental impairnts, including depression, anxiety and
borderline intellectual functioning. When lepplied for benefits, he asserted that he
was unable to work, in part, due to the fdtat he was a “slow learner” and because of
his “nerves.” (Tr. at 76). In addition, dmg the administrative hearing, the ALJ
guestioned Claimant about his treatmenPa¢stera. (Tr. at 411). Claimant responded
that he was being treated for anxiety and @sgron and that he attempted to decrease
his visits to once per month, but Prasteadvised him to mame treatment at a
frequency of two to three times per mont#. Claimant also discussed that as a result of
taking Neurontin, a medicatioihat he was prescribed tolpenim sleep, he felt sedated
and was even less able to concentrate. (Tr. at.4Ad@mant stated that he did not
complete the ninth grade, that he could ofslymewhat” read and write, that he could
not perform arithmetic, and that he never recei@é¢GED.” (Tr. at 424-425).

Moreover, the objective medical evidensabstantiated the existence of these
claimed mental impairments. On August D04, a licensed psychologist stated that

Claimant’s full scale 1Q was 70 and that tlsisore was valid. (Tr. at 170). He diagnosed

Claimant with an organic mental disorder of bordezlintellectual functioning and
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anxiety disorderld. On October 4, 2004, another pbwiogist performed a Psychiatric
Review Technique and corroborated diagrsosd borderline intellectual functioning
and anxiety disorder. (Tr. at 176 and 180). On keaby 7, 2005 a third psychiatric
source completed a Psychiatric Review Teicjue, corroborating the diagnoses of an
organic mental disorder and anxiety-relatedadder and adding a diagnosis of affective
disorder. (Tr. at 276). On October 5, 20@5case manager at Prestera found Claimant
to have Major Depressive Disorder, Recurrent andidtate, with resulting moderate to
marked dysfunction in several functional ogdeies. (Tr. at 257-269). Finally, on
February 11, 2005, a clinical psychologistPaestera found Claimant to have a full scale
IQ score of 77 on the Weschler scale, witlagnoses of Major Depressive Disorder and
borderline intellectual functioning by. (Tr. at 23®0).

Unguestionably, the record validatesetlexistence of medically determinable
mental impairments of borderline intelte@l functioning, depression, and anxiety.
Accordingly, the ALJ should have evaluat@€thimant’s mental impairments using the
special technigue outlined in 20 C.F.R.4984.1520a. However, as reflected in his
opinion, he neither explicitly, nor implicitly, iroked the special technique.

At the first step of the evaluation, tA&J should have reviewed and documented
the pertinent symptoms, signs, and laboratforgtings outlined above, which supported
the existence of medically determinable manimpairments. 20 C.F.R. § 404.1520a.
Both the agency sources and Claimant’s tmregthental health specialists supplied more
than adequate information that Claimastiffered from mental impairments. Yet,

despite these opinions and their suppuyt documentation, the ALJ's decision
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inexplicably disregarded them. (Tr. at 17-21).e hhade no mention of the existence of
medically determinable mental impairments.

The ALJ similarly failed to acknowle@g assess, and document the limitations
resulting from Claimant’s mental impairments atpst&vo of the evaluation.ld. The
ALJ dispensed with his mandatenate the degree of functionkhitation in each of the
four broad categories describen 20 C.F.R. § 404.1520a(d)lis decision is devoid of
any mention of this task, which, in itself, isveblation of the regulations. 20 C.F. R. §
404.1520a(e).

Having failed to fully evaluate and clda document the functional limitations, if
any, that flowed from Claimant’s mentahpairments, the ALJ was hard-pressed to
accurately rate the degree oveeity of the impairments, agquired at step three of the
special technique. In fact, the ALJ avoidigds dilemma by simply overlooking the need
to assign a severity rating to Claimant’s mentapairments. He did not refute their
existence, downplay their intensity, or argue theninimal impact on Claimant’s
allegations of disability. He siply made no mention of them, at all, in his dissios of
Claimant’s impairments. (Tr. at 17).

This defect of process irreversibly ta@d the remainder of the ALJ’'s sequential
evaluation, including his determination a® whether Claimant’s impairments,
separately or in combination, met or equaled atisimpairment. The ALJ, without
providing any rationale, again overlookedlaimant’s mental impairments in this
analysis, as though he was unaware of thor@é before him. He did not discount the
opinions and evidence, he just ignorecenhh For example, the ALJ did not address

Claimant’s August 10, 2004 full scale 1Q scanfe70. This score, in combination with the
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ALJ’s finding that Claimant suffered from saeephysical impairments of “back, leg,
arm and hand pain” arguably could meet ingt12.05C, which is satisfied by “[a] valid
verbal, performance, or full scale IQ of @Brough 70 and a physical or other mental
impairment imposing an additional and significardrirelated limitation of function.”
20 CFR Part 404, Subpart P, Appendix 1. The AlLdvated no insight in his decision as
to how, or if, he considerethe combined effect of Clainmd's severe musculoskeletal
impairments with his depression, anxiety, amarderline intelligence. (Tr. at 17, 19).
Instead, the ALJ only addressed Claimant'sstwoskeletal impairments. (Tr. at 19).
“When faced with a combination of multiplehysical and mental impairments, the
Commissioner should ‘consider the combinetfect of all. . .impairments without
regard to whether any such impairment, ihsaered separately, would be of sufficient
severity.’ 20 C.F.R. § 404.1523.Alderman v. Chater, 40 F.Supp.2d 367 (N.D.W.Va.
1998). “It is axiomatic that disability may resdtbom a number of impairments which,
taken separately, might not be disablingit whose total effect, taken together, is to
render claimant unable to engage in substantialfgaactivity.” Walker v. Bowen, 889
F.2d 47,50 (# Cir. 1989). Contrary to this pringlie, the ALJ limited his evaluation to
Claimant’s physical capabilities, failing toonsider the impact of the documented
mental impairments on Claimant’s overallilitly to perform basic work activities.

The ALJ first mentioned Claimant’s mental impairmie late in his decision.
After the ALJ had concluded that Claimamias physically improved beginning on
October 18, 2005, he assessed Claimant’s RIFGhe second time. At this point, the
ALJ discussed the Claimant’s mental impairmsmngrimarily, in relation to Claimant’s

credibility. The ALJ stated the following:
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The claimant testified to having pri@mns with anxiety and depression. He
stated that he has been going tee®era for treatment. However, he
cannot remember when he started receiving treatment

The claimant testified that he completed th# §rade and attended

learning disability classes. The alaant reported that he can read and

write “somewhat” and cannot do math problems. Hesaquently worked

as a pizza delivery person, construction worker, teboand tractor trailer

driver.

The claimant testified that he hasoptems with anxiety and depression,

and he receives treatment from Prestera. Howeber evidence of record

shows that claimant only received treatment for taémpairments from

October 2004 through December 2004.

(Tr. at 20).

Although the ALJ finally acknowledged the condiig he still only considered
them in relation to Claimant’s complaints physical pain, stating, “Given all of the
above, the undersigned concluddst the claimant’s allegens of disabling pain are
deemed excessive, not fully credible and are tmbadecordingly.” (Tr. at 21).
Furthermore, he incorrectly recited the faofsClaimant’s treatment at Prestera in his
decision and failed to mention the reportoyded by the agency sources. In truth,
Claimant had treated at Prestera for oeelyear, and his treatment had not been
terminated as of the last visit record. eTALJ likewise excluded consideration of the
mental impairments in the hypothetical egtions that he posed to the vocational
expert. As a result, no expert testimonyswalicited as to whether the impairments of
depression, anxiety and borderline intelligence loeliminate all or some of the
available jobs identified by the vocational expert.

The Commissioner argues that these eigdrts by the ALJ constitute harmless

error. (Def. Br. at 7). However, it is impossilitelogically reach that conclusion. As a

corollary to the application of the seque&i evaluation process, the ALJ must
21



adequately explain his analysis and conclasiso that a reviewing Court can determine
whether the decision is supported by subsia evidence. “[T]he [Commissioner] is
required by both the Social Security Aet2 U.S.C. § 405(b), and the Administrative
Procedure Act, 5 U.S.C. 8 557(c), to includetire text of [his] decision a statement of
the reasons for that decisionCook v. Heckler, 783 F.2d 1168, 1172 (4Cir. 1986). The
ALJ’s “decisions should refer specifita to the evidence informing the ALJ’'s
conclusion. This duty of explanation is alygaan important aspect of the administrative
charge."Hammond v. Heckler, 765 F.2d 424, 426 (4Cir. 1985). Unquestionably, the
ALJ failed to fulfill that charge in regd to Claimant’s mental impairments.

For the reasons stated above, the ALfHilure to fully and fairly consider
Claimant’s mental impairments cannot be welvas harmless error. Instead, it casts
into doubt the existence of substantial ende to support the ALJ’s decision. Having
carefully considered the decision of the Abdd the evidence of record, the undersigned
finds that the ALJ failed temploy the “special technique” required to evalu#te
mental impairment alleged by Claimant;etiefore, the decision of the Commissioner
was not supported by substantial evidence. 20 C.B8804.1520asee also Hardy v.
Astrue, 2010 WL 3341584 (N.D.W.Va.).

Accordingly, the undersigned respectfully propotest the District CourEIND
(1) that the ALJ failed to comply with 20 ER. § 404.15204a, and (2) that this failure
mandates a further finding that the findecision of the Commissioner was not
supported by substantial evidendéanally, the undersigned proposes that the Court
FIND that this matter should be remanded for further ceealings pursuant to

sentence four of 42 U.S.C. § 405(qg).
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VIlIl. Recommendations for Disposition

Based on the foregoing, the undigreed Magistrate Judge respectfully
PROPOSES that the District Court confirm and accept the fmgs herein and
RECOMMENDS that the District CourGRANT plaintiffs Motion for Judgment on
the Pleadings (Docket No. 10DENY defendant’s Motion for Judgment on the
Pleadings (Docket No. 11)REVERSE the final decision of the Commissioner,
REMAND this matter pursuant to sentence foofr 42 U.S.C. § 405(g) for further
administrative proceedings, amdSMISS this action from the docket of the Court.

The parties are notified that this “Rrosed Findings and Recommendations” is
herebyFILED , and a copy will be submitted todghHonorable Robert C. Chambers,
United States District Judge. Pursuant te firovisions of Title 28, United States Code,
Section 636(b)(1)(B), and Rules 6(d) arf@(b), Federal Rules of Civil Procedure,
Plaintiff shall have fourteen days (filing objections) and three days (mailing) from the
date of filing this “Proposed Findings afmecommendations” withinvhich to file with
the Clerk of this Court, specific writtewbjections, identifying the portions of the
“Proposed Findings and Recommendationsitoch objection is made, and the basis of
such objection. Extension of this time petimay be granted by the presiding District
Judge for good cause shown.

Failure to file written objetions as set forth above @lhconstitute a waiver ade
novo review by the District Court and a waivef appellate review by the Circuit Court
of Appeals.Snyder v. Ridenour, 889 F.2d 1363 (4th Cir. 1989)homasv. Arn, 474 U.S.

140 (1985);Wright v. Collins, 766 F.2d 841 (4th Cir. 1985W)nited States v. Schronce,
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727 F.2d 91 (4th Cir. 1984). Copies of sudhjections shall be provided to the opposing

parties, Judge Chambers and Magistrate Judge Eifert

The Clerk is directed to file this f®posed Findings and Recommendations” and

to provide a copy of the same to counsel of record.
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