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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

CONNIE FRANCES FREEMAN,
Plaintiff,
V. aVIL ACTION NO. 3:10-00357
MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

PROPOSED FINDINGS AND RECOMMENDATIONS

This is an action seekinreview of the decision of the Commissioner of the
Social Security Administration (hereinaftehe “Commissioner”) denying Claimant’s
application for a period of disability andisability insurance benefits (“DIB”) under
Title 1l of the Social Security Act, 42 U.G. § 401-433. This ® was referred to the
undersigned United States Magistrate Judge by standrder for submission of
proposed findings of fact and recommendations fspdsition pursuant to 28 U.S.C.
8§ 636(b)(1)(B). The case is presently pending bettre Court on the parties’ cross-
motions for judgment on the pleadings asiarlated in their briefs. (Docket Nos. 7
and 8).

The undersigned United States Magae Judge has fully considered the
evidence and the arguments of counsel. For theares set forth below, the

undersigned proposes and recommends thatUnited States District Judge find
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that the decision of the Commissioner §apported by substantial evidence and
should be affirmed.

l. Procedural History

Plaintiff, Connie Frances Freeman (her&fter “Claimant”), protectively filed a
DIB application on June 26, 200&lleging disability beginning January 1, 2006 due
to “bad knees, high blood pressure & leysd osteoarthritis.” (Tr. at 130 and 135).
Her application was denied initially and upon resieration. (Tr. at 55-59 and 61-
63).

Claimant then filed a timely requedor a hearing, which was held on
December 18, 2008 before the Honoraldliam R. Paxton, Administrative Law
Judge (hereinafter “ALJ”). (Tr. at 18-52By decision dated June 22, 2009, the ALJ
determined that Claimant had not been undedisability as defined by the Social
Security Act. (Tr. at 9-17). The ALJ’s dision became the final decision of the
Commissioner on January 28, 2010 whttre Appeals Council denied Claimant’s
request for review. (Tr. at 1-5). On Mart8, 2010, Claimant brought the present civil
action seeking judicial review of the admstriative decision pursuant to 42 U.S.C. §
405(g). (Docket No. 1). The Commissioneledi his Answer and a transcript of the
administrative proceedings on June 2, 20(IDocket Nos. 5 and 6). The parties filed
their briefs in support of judgment on the pleadingn July 1, 2010 and July 21,

2010. (Docket Nos. 7 and 8). The matigrtherefore, ripe for resolution.

1 Claimant filed an application fa8ocial Security Income (SSI) on the same date,thatapplication
was denied because her income exceeded the lirhit&le XVI of the Social Security Act. Claimant
also previously filed DIB and SSI applications i99B which were denied at the initial level with no
further appeal.Qee Tr. at 110).
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. Summary of the ALJ’'s Decision

Under 42 U.S.C. § 423(d)(5), a claimasé¢eking disability benefits has the
burden of proving a disability. S&#alock v. Richardson, 483 F.2d 773, 774 (4th Cir.
1972). A disability is definé as the “inability to engaga any substantial gainful
activity by reason of any medically deteimable impairment which can be expected
to last for a continuous period of not léesn 12 months.” 42 U.S.C. 423(d)(2)(A).

The Social Security Regulations establia five step sequential evaluation
process for the adjudication of disabilipfaims. If an individual is found “not
disabled” at any step of the process, fietthnquiry is unnecessary and benefits are
denied. 20 C.F.R. 8§ 404.1520. The first stepghe sequence is determining whether a
claimant is currently engaged substantial gainful employmend. 8§ 404.1520(b). If
the claimant is not, then the second steguires a determination of whether the
claimant suffers from a severe impairmeltt.§ 404.1520(c).

If a severe impairment is present, tiérd inquiry is whether this impairment
meets or equals any of the impairmentstdd in Appendix 1 to Subpart P of the
Administrative Regulations No. 4d. 8§ 404.1520(d). If the impairment does, then the
claimant is found disabled and awardedcbfits. However, if the impairment does
not, the adjudicator must determine the claimangsidual functional capacity
(“RFC”"), which is the measure of the alant’s ability to engage in substantial
gainful activity despite the limitégons of his or her impairments$d. 8 404.1520(e).
After making this determination, the next stepasasscertain whether the claimant’s
impairments prevent the performance of past relevaork. Id. 8§ 404.1520(f). If the

impairments do prevent the performance odtpeelevant work, then the claimant has
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established aprima facie case of disability, and the burden shifts to the
Commissioner to prove, as the final steptlre process, that the claimant is able to
perform other forms of substantial gainfdtivity, when considering the claimant’s
remaining physical and mental capacities, age, atloe, and prior work
experiencesld. 8 404.1520(g)see also McLain v. Schweiker, 715 F.2d 866, 868-69
(4th Cir. 1983). The Commissioner mustadslish two things: (1) that the claimant,
considering his or her age, educatioskills, work experience, and physical
shortcomings has the capacity to performadternative job, and (2) that this specific
job exists in significant numbers in the nationebeomy.McLamorev. Weinberger,
538 F.2d. 572, 574 (4th Cir. 1976).

In this case, the ALJ determined that Claimant nleé¢ insured status
requirements for DIB through June 300@7 and had not engaged in substantial
gainful activity since her |lieged disability onset datef January 1, 2006, thereby
fulfilling the first step of the sequential evaliat. (Tr. at 11, Finding Nos. 1 and 2).
At the second step of the analysis, tAkJ concluded that Claimant had severe
impairments of degenerative arthritis in the knaesl left ankle and obesity. (Tr. at
11, Finding No. 3). The ALJ also consider@&imant’s high blood pressure and found
it to be a non-severe impairmentd() At the third step othe evaluation, the ALJ
concluded that Claimant did not have iampairment or combination of impairments
that met or medically equaled an impairment liste@0 C.F.R. Part 404, Subpart P,
Appendix 1. (Tr. at 12, Finding No. 4The ALJ then found that Claimant had the
residual functional capacity (“RFC”) to do the fmNing:

[L]light work as defined in 20 C.F.R. 404.1567(bhé€lclaimant could do
no climbing of ladders, ropes, or scaffolds. Sheldamccasionally climb
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ramps and stairs. She could occasibnlalance, kneel, and stoop. She

could do no crouching or crawling. She would hawe avoid

concentrated exposure to hazards such as heightsmacHinery.
(Tr. at 12, Finding No. 5).

Considering the testimony of a vocational expefte tALJ concluded that
Claimant was capable of performing her past reléwveork as a grocery store cashier,
because it did not require work-related sities which were precluded by her RFC.
(Tr. at 16, Finding No. 6). The ALJ notdthiat Claimant’s work as a grocery store
cashier in 1998 lasted long enough for @ learn to perform the job and constituted
substantial gainful activity with the meaning oftliRegulations.l@.). In comparing
Claimant’s RFC with the physical and mahtlemands of this work, the ALJ found
that Claimant was capable of completing theties of the job as they were generally
performed. (d.). Accordingly, Claimant was not under a disabikty defined by the

Social Security Act. (Tr. at 17, Finding No. 7).

1. Scope of Review

The issue before the Court is whether fimal decision of the Commissioner is
based upon an appropriate application of the law ansupported by substantial
evidence. InBlalock v. Richardson, 483 F.2d 773 (4th Cir. 1972), the Fourth Circuit
Court of Appeals defined substantial evidence asfoilowing:

Evidence which a reasoning mind would accept aficsenfit to support

a particular conclusion. It consistd§ more than a mere scintilla of

evidence but may be somewhat ldabsn preponderance. If there is

evidence to justify a refusal to dotea verdict were the case before a

jury, then there is “substantial evidence.”

Blalock v. Richardson, supra at 776, quoting-aws v. Celebrezze, 368 F.2d 640, 642

(4th Cir. 1966).



Additionally, the Commissioner, not th€ourt, is charged with resolving
conflicts in the evidencedays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990). The
Court will not re-weigh conflicting evidence, maloeedibility determinations, or
substitute its judgment for that of the Commissinnid. The Court’s responsibility is
to “scrutinize the record as a whole tateienine whether the conclusions reached are
rational.” Oppenheim v. Finch, 495 F.2d 396, 397 (4th Cir. 1974). The ultimate
guestion for the Court is whether the da#an of the Commissioner is well-grounded,
bearing in mind that “[w]here conflictingvidence allows reasonable minds to differ
as to whether a claimant is disabled, thepmnsibility for that decision falls on the
[Commissioner].”"Walker v. Bowen, 834 F.2d 635, 640 (7tkir. 1987). The Court
decides “not whether the claimant is disabled, Whether the ALJ's finding of no
disability is supported by substantial evidencéchnson v. Barnhart, 434 F. 3d
650,653 (4 Cir. 2005), citingCraig v. Chater, 76 F.3d585, 589 (4Cir. 2001).

V. Claimant’'s Background

Claimant was 45 years old on the datehefr administrative hearing. (Tr. at
22). She attended high school through most of tim¢hngrade. (d.). She could speak
and understand English. (Tr. at 134). Hesprelevant work included employment as
a dishwasher at a restaurant, a housekeepateli worker, a cashier at a grocery
store, and a kitchen aide and housekeeper at anguh®me. (Tr. at 136).

V. Challenges to the Commissioner’s Decision

Claimant contends that the decisiontb& Commissioner is not supported by
substantial evidence for three reasong: tfle ALJ erred in assessing Claimant’s

credibility, (2) the ALJ improperly afforded the nexamining State agency
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consultant’s opinion significant weight, dn(3) newly submitted medical evidence
required a remand pursuant to senteng@t42 U.S.C. 8§ 405(g). (Docket No. 7).

The Commissioner responds (1) thaetALJ properly evaluated Claimant’s
subjective complaints of pain and assessedchedibility under 20 C.F.R. § 404.1529
and Social Security Ruling 96-7p; (2) thdte ALJ gave proper weight to the State
agency physician’s assessment; and (3) thatcase should not be remanded on the
basis of newly submitted evidence besa Claimant could have obtained the
evidence before the ALJ issued his demmsiand the evidence would not have been
material to the ALJ’s decision. (Docket No. 8).

VI. Medical Records

The undersigned reviewed the medical evidencesieifitirety and summarizes
below the relevant records. The majorio§y the medical evidence post-dates the
period during which Claimant was insured. Howevegsmuch as Claimant must
prove that she was disabled on or beftre final date on whit she met the insured
requirements for entitlement to disabilibenefits, the undersigned has considered
this evidence to determine whether iuedates Claimant'condition during the
relevant time periodSee Stahl v. Commissioner, 2008 WL 2565895, *4 (N.D.W.Va.),
citing Highland v. Apfel, 149 F. 3d 873 (8th Cir. 1998).

A. Evidence Relating to the Relevant Time Period

The medical evidence created during the relevanetirame (January 1, 2006
through June 30, 2007) is essentially limited toe#h office visits with Enrique C. Sta.
Ana, Jr., M.D., at Emergi-Care, Inc. (Tat 208). On December 7, 2006, Claimant

made her initial visit to Dr. Sta. Anazomplaining that her blood pressure was

-7-



‘running high,” but reporting no other mexil concerns. (Tr. at 208). On December
22, 2006, Claimant returned to Dr. Sta. Ana forllfar up with blood work and
EKG.” (Tr. at 209). Finally, on Februaii7, 2007, Claimant presented for a routine
check-up with Dr. Sta. Ana. At this visit, Claimacomplained of pain in her right leg
radiating to her hip, indicating that thmain had been present for years, but was
getting worse. (Tr. at 21®). With the exception of some routine laboratoryoegg
and a medication notation, the transcript of pradegs contains no other medical
record prepared between January 1, 2006 aleged disability onset date, and June
30, 2007, the date on which Claimant was last iedur

B. Post-InsuredEvidence

On August 21, 2007, Claimant had a check-up apmoearit with Dr. Sta. Ana
during which she complained that her righg [gain continued to increase and her leg
was swelling. (Tr. at 211). Dr. Sta. Asgheduled Claimant to undergo venous and
arterial doppler studies. A bilateral venous dupletudy was completed on
September 17, 2007. The irdtion for the study was natdo be varicose veins, and
the findings included evidence of a Baker'sybut no evidence of deep reflux. (Tr.
at 221-223).

On March 20, 2008, Claimant’s left kneeportedly “went out,” causing her to
fall and hurt her left foot.See Tr. at 216). Three views were taken of her left lenkt
CAMC Teays Valley Hospital. (Tr. at 225). B E. Reifsteck, M.D. noted possible soft

tissue injury to the lateral aspect of thet ankle, as well asome degenerative

2 By way of background, Claimant reports haviwgp open surgeries on her right knee and one knee
arthroscopy in 1986 and 1987, prior her alleged onset of disabilitySde Tr. at 234 and 30). She
states that she had knee pain since around thte gistde. (d.).
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changes, but no gross signs of acutefure or dislocation. (Tr. at 225).

Five days later, on March 25, 200&laimant presented for a follow-up
appointment with Dr. Sta. Ana, reportifgr fall and visit to the emergency room.
(Tr. at 216). She acknowledged that x-rafsher foot showed no fracture or break,
but stated that she was told that her “ligamis were messed up” and that they placed
her foot in a braceld.). On the same date, four viswere taken oflaimant’s right
knee at CAMC Teays Valley Hospital and neecompared to prior studies taken in
August 2007. (Tr. at 226). Christopher &chlarb, M.D. noted severe degenerative
changes in Claimant’s right knee, partiacy within the medial joint compartment;
that a “loose body” was possibly presenthier knee, which was also shown in her
prior studies; and that no acute fractures or dslmns were identified.l¢.). Dr.
Schlarb’s impression wasevere degenerative disease involving the knedg. (

On April 4, 2008, an MRI was taken @laimant’s right knee at CAMC Teays
Valley Hospital, indicating marked degem¢ion with advanced tricompartmental
degenerative joint disease most pronouneddthe medial location. (Tr. at 228).
Jeffrey C. Dameron, M.D., noted that he could raentify the posterior horn of the
medial meniscus and that the posterior horn of tateral meniscus appeared
complex and probably torn and combéihewith degenerative intrasubstance
degeneration; that he suspected intrarticdtmse body that migrated posterior to
the medial head of the gastrocnemius muscle insersite; that she had small to
moderate knee joint effusion; that shedhewhat was most compatible with bone
bruising and/or chronic hyperemia fromear bone-on-bone appearance of the

medial knee joint compartment; and thatdoaild not visualize the anterior cruciate
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ligament which concerned him for it beimbronically torn and/or degenerated; and
that her PLC and collateragliments remained intactd().

On May 7, 2008, Claimant was evaludtley Christopher M. Santangelo, PA-C
(Physician Assistant-Certified) at Teays Valley opedics to assess her right knee
pain. (Tr. at 235). Mr. Santangelo’s imgesion was that Claimant suffered from
severe osteoarthritis in her right knee with a ¢hiccACL tear. (d.). Mr. Santangelo
did not comment on the status of Claima left knee in the medical history or
physical examination notes from this visitd().

On June 9, 2008, Claimant was given an ultrasonmogoéthe deep veins of
her left lower extremity. (Tr. at 229). Dr. Dameramoted that there was no
sonographic evidence of deep venous thbosis, but Claimant did have a rather
large popliteal cyst (“Baker’s cyst”)ld.). On the same date, four x-ray views were
taken of her left knee, indicating a cysticn®olesion greater than 3 centimeters with
what could be internal septations and compartmembsjch would be most
compatible with an aneurismal bone cyst. (Tr. ad 23

On June 14, 2008, an MRI was takenGdimant’s left knee without contrast.
(Tr. at 231-232). Frank A. Muto, M.D., noted moderathree compartment
degenerative changes of the left knee, degatine cartilidge thinning in the medial
and lateral femoral condyles and lateratdta of the patella, a large Baker’s cyst,
subcutaneous edema, and a questionable mild stodinhe medial collateral
ligamentous complex. (Tr. at 232).

On June 23, 2008, Claimant returned to Teays Vall@ythopedics

complaining of left knee pain that she had for @ng time.” (Tr. at 236). Mr.
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Santangelo’s impression was that she ha@aasrthritis with a medial meniscus tear
and popliteal cyst in her left knedd(). He discussed the options with her and she
stated that she wished to proceed witdiagnostic and surgical arthroscopy of her
left knee with an open excision of the popliteadtcyld.).

On July 11, 18, and 25 of 2008, Claintawas given Synvisc injections in her
right knee at Teays Valley Orthopedics. (Tr. at-241B). She returned on August 25,
2008 and was seen by James B. Cox, Mreporting that her knee was a “little bit
better” and that she could go back and forth to gtore, but “that [was] about it as
far as strenuous activities.” (Tr. at 284Dr.. Cox reviewed her x-rays and stated that
she had advanced degenerative changes tio kioees and that he did not think that
further anthrsocopy would helpld;). Dr. Cox believed tht they exhausted all
conservative treatment options, as sheswaking Lodine, receiving intermittent
cortisone and Synvisc injections, wearing a bradeing home exercises.d)).
Therefore, given the fact that she wa®ry young,” Dr. Cox thought the next step
would be total replacement throplasty on both kneed.d)).

C. RECOpinions

On August 2, 2008, agency singlectgon maker Kay Mans was asked to
complete a physical assessment evaluaGlegmant’s RFC through her last insured
date. (Tr. at 155). Ms. Means found thidtere was insufficient evidence prior to
Claimant’s last insured date upon whichassess Claimant’s RFC. (Tr. at 162).

On September 10, 2008, agency consultant Rabah iBauaks, M.D. was also
asked to complete an assessment of Claimaitysical RFC during the relevant time

period. (Tr. at 251). Dr. Bokhemis likewise determined that there was insigfit
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medical evidence from Claimant’s allegetiset date through her last insured date
upon which to make eeasoned assessmen.j.

On August 13, 2009, Dr. Sta. Ana weoa letter, which was submitted to the
Appeals Council in the course of its considiégsa of Claimant’s request for a review
of the ALJ’s unfavorable decision. (Tr. at3)0 Dr. Sta. Ana stated only the following:
Claimant “has history of osteoarthritisrfgears and was getting worse on February
27, 2007. She was unable to perform tihe work prior to June 30, 2007.rd.).

The Appeals Council made this letter a part oftéeord. (Tr. at 5).

VII. Analysis

A. Credibility

Claimant first argues that the ALJ erredfinding that Claimant was not fully
credible when describing the intensity,rpistence and limiting effects of her pain
and other symptoms. According to Claintaher testimony was not inconsistent
with any material fact or the evidenod record. She contends that the ALJ had a
“predetermined” conclusion regarding h&FC and then rejected her statements
about pain and other symptoms, because these in conflict with that premature
conclusion. (Docket No. 7). Having codered all of the evidence, the undersigned
finds this argument to be entirely without merit.

Social Security Ruling 96-7p clariBethe two-step process by which the ALJ
must evaluate symptoms, including pain, pursuan@ C.F.R. 88 404.1529 and
416.929, in order to determine their limmg effects on a claimant. First, the ALJ
must establish whether the claimant's medically edetinable medical and

psychological conditions could reasonalidg expected to produce the claimant’s
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symptoms, including pain. SS¥6-7P. Once the ALJ firdthat the conditions could
be expected to produce the alleged symmpdpthe ALJ must evaluate the intensity,
persistence, and severity of the symptotosdetermine the extent to which they
prevent the claimant from performing basic work iaties. 1d. Whenever the
intensity, persistence or severity of teagmptoms cannot be established by objective
medical evidence, the ALJ must assess thalitrility of any statements made by a
claimant to support the alleged disabling effe@tse Ruling sets forth the factors that
the ALJ must consider in assessing thaimlant’s credibility, emphasizing the
importance of explaining the reasons supporting ¢hedibility determination. The
Ruling further directs that the crediiby determination must be based on a
consideration of all of the evidence in the casmrd. Id.

When evaluating whether an ALJ’s creilitty determinations are supported by
substantial evidence, the Court is noharged with simply replacing its own
credibility assessments for those of tA&J; rather, the Court must review the
evidence to determine if it is sufficient to suppahe ALJ's conclusions. “In
reviewing the record for substantial evideptee Court does not re-weigh conflicting
evidence . . . or substitute its own judgnt for that of the CommissionerSee Hays
v. Sullivan, 907 F.2d. 1453, 1456 (4th Cir. 1990). Because #id had the
“‘opportunity to observe the demeanordano determine the credibility of the
claimant, the ALJ’s observations concergithese questions are to be given great
weight.” Shively v. Heckler, 739 F.2d 987, 989-990 (4th Cir. 1984), citifigler v.

Weinberger, 409 F. Supp. 776 (E.D.Va. 1976).
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In this case, the ALJ found that &@inant had medically determinable
impairments that could cause her allegagnptoms. As suchthe ALJ considered
Claimant’s statements about the intensipgrsistence and limiting effects of her
symptoms, comparing and contrasting then{IjioClaimant’s daily activities, such as
performing housework and driving to the post offitke store, and the doctor’s
office; (2) the location, duration, frequencand intensity of her pain and other
symptoms, such as pain and numbness inldgs and occasional pain in her hips,
feet, and ankles; (3) precipitating and aggtavg factors, such as extended periods
of standing, walking, or sitting; (4) her medtion and side effects, as well as other
forms of relief and treatment, such aslking on a treadmill and taking pain
medication; and (5) other factors concernfagctional limitationsrelated to pain or
other symptoms. (Tr. at 13-16); 20 C.F.R. 20 C.FBR404.1529(c)(3). Pointing to
inconsistencies between Claimant’s statetseand the other evidence of record, the
ALJ ultimately concluded that Claimant'statements concerning the intensity,
persistence and limiting effects of her symmt®were not credible to the extent that
they were inconsistent with her ability tengage in light exertional level work
activities as outlined in his RFC findindTr. at 14). After reviewing the ALJ’s
explanation for his determination and wstinizing the evidence of record, the
undersigned finds that the ALJ's credibildagsessment of Claimant is consistent with
the applicable regulation, case law, and Sociaufiec Rulings and is supported by
substantial evidence. 20 C.F.R. 88 40295SSR 96-7p, 1996 WL 374186 (July 2,

1996);Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 1996).
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Claimant testified that she was not able to workcdaese her right leg
“buckles,” swells, and hurts “all the time” andat she cannot squat or bend it. (Tr. at
25). She also stated that she could not “stay on [ledt leg] very long or walk”
without it “tighten[ing] up the backand that she can hardly bend itd.). She
claimed that she could not put pressure onlbags, such as byfling things, and that
she could not “do steps.” (Tr. at 26). Sheicated that she could only stand for thirty
minutes and that it took her a while toetgmoving” after sitting because her legs
were so stiff. (Tr. at 27). She testifiedatthshe had been falling “for years” because her
legs would buckle beneath her. (Tr. at 28he stated that all of these symptoms were
the same before her date last insured, pk¢bat her pain was “probably worse” at
the time of her hearing, but “not a lot [we®].” (Tr. at 26-28). Claimant also noted
high blood pressure on her application thisability benefits;nowever, she did not
describe how it limited her ability to wor&nd only briefly referenced high blood
pressure during the administratikearing. (Tr. at 105 and 34).

The record fails to corroborate Claimanalegations that she experienced this
extreme level of intensity and persistenakesymptoms during the period of her
alleged disability onset date through her lemsured date. As aptly noted by the ALJ,
the vast majority of Claimant’s medicaleatment occurred after June 30, 2007. In
fact, the file contains only three progress noted ane letter, written retrospectively,
which pertain to the time frame at issyé@r. at 208-210 and 103). None of the
contemporaneous notes paints a pictureelilitation as conclusive and severe as
that described by Claimant at the administrativarireg. Although Dr. Sta. Ana’s

notes are somewhat illegible, they cleadlycument that Claimant’s only concern at
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her initial visit on December 7, 2006 wasgh blood pressure, (Tr. at 208), which
thereafter was treated and controlled. (at.259). Claimant ostensibly made no
mention of concerns related to her knees, legsndies during her two documented
visits with Dr. Sta. Ana in 2006. (Tr. 209). Claimant did complain during a routine
“check-up” with Dr. Sta. Ana on February, 22007 that she had pain in her right leg
radiating to her hip, which had been presstar years and was worsening. However,
the record of this visit does not suggest tBat Sta. Ana was overly concerned by this
complaint. (Tr. at 210). He did not undertak diagnostic work-up at that time; on
the contrary, he did not order any diagnostic se¢sdf Claimant’s extremities until

late August 2007, after Claimant complaihef increased pain and swelling in her
right leg. (Tr. at 211-212).

Admittedly, after Claimant fell in March 2008, herusculoskeletal symptoms
became more predominant and widespread were diagnosed to be degenerative.
Still, the record does not substantiate tigag symptoms or a high level of concern,
either by Claimant or her physician, owdre condition of Claimant’s legs and knees
on or before June 30, 2007. Of the treatment msqgrepared by Dr. Sta. Ana
during the relevant time frame, one solitgprogress note documents that Claimant
reported pain in her leg, and that notentioned only a longstanding pain in the
right leg that radiated to her hip. Otherwise, tfedevant records are devoid of
notations regarding the condition of Claint& legs and never mention her left leg
and her knees, which later become primaryimes of pain. (Tr. at 210 and 216). It
is implausible that Claimant would have &dito report her symptoms to Dr. Sta. Ana

if Claimant was truly experiencing the degr of pain and the extent of functional
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limitation that she described to the ALJ thte hearing. Furthermore, considering
Claimant’s willingness to receive medicalrea it is probable that she would have
sought more aggressive treatment to relieve heiliteing symptoms if they had
existed before June 30, 2007. In fashen her symptoms became intolerable in
Summer 2008, Claimant underwent serial injectianbeér knees, wore a knee brace,
and pursued surgical correction. In contratte took none of these steps during her
insured period. The medical records domnt only a few seemingly routine check-
ups during that time frame.

When making a credibility assessment of a claimsaatfegations of pain, the
ALJ must examine “the entire case recont;luding the objective medical evidence,
the individual's own statements aboumgytoms, statements and other information
provided by treating or examining physins or psychologists and other persons
about the symptoms and how they affece tihdividual.” SSR 96-7p. The ALJ is
prohibited from rejecting a claimant’s allegatioofspainsolely on the basis that the
pain is not substantiated by objective mmdievidence, but may consider the lack of
objective evidence or other corroboratiegdence as factors in his decisio@raig v.
Chater, 76 F.3d. 585 (# Cir. 1996).

Here, the ALJ determined that Claimant sufferedrfirsome limitation on her
ability to perform work but not to the degradeged.” (Tr. at 16). He questioned her
credibility of her statements to the extetitat they were inconsistent with his RFC
assessment, because the descriptions otiady activities, the absence of diagnostic
records, and the lack of medical interventiprior to June 30, 2007 cast into doubt

the accuracy of her testimony. (Tr. at 14dat®). This conclusion is plainly supported
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by substantial evidence for the reasaciseed above. The record simply does not
establish more severe restrictions thaonsé noted in the ALJ’s RFC finding and as
such, any of Claimant’s statements indio@totherwise were properly assessed as not
fully credible.

Thus, the undersigned respectfulyROPOSES that the United States
District JudgeFIND that the ALJ’s credibility determination was suppsd by
substantial evidence.

B. Non-Examining State Physician

Claimant next argues that the ALJ ingprerly afforded significant weight to
the 2008 opinion of the State agency phigai¢ Dr. Boukhemis, despite the fact that
Dr. Boukhemis did not examine Claimant orake any finding as to her RFC.
Claimant also contends that the ALJ erriednot setting forth his analysis of the
factors listed in 20 C.F.R. 8§ 404.1527(d) when hesghto give the greatest weight to
Dr. Boukhemis’opinion. (Pl.'s Br. at 7-8).

The undersigned finds Claimant’s arguments unpesiseaand further finds
no error in the ALJ's treatment of Dr. Boukhemiginion. In determining an
individual's RFC, an ALJ must consider and evaluetk of the relevant evidence in
the case record,” SSR 96-8p, including “aassessment of the individual's RFC by a
State agency medical or psychological cabesnut and by other program physicians or
psychologists.” SSR 96-6p. Title 20 C.F$£404.1527 outlines how medical opinions
will be weighed in determining whether aashant qualifies for DIB benefits. In
general, the SSA will give more weight tioe opinion of an examining medical source

than to the opinion o& non-examining sourceSee 20 C.F.R.§404.1527. Even
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greater weight will be allocated to the omn of a treating physician, because that
physician is usually most able to provida detailed, longitudinal pictufeof a
claimants alleged disability.ld. Indeed, a treating physician’s opinion will be
afforded controlling weight if two contions are met: (1) the opinion is well-
supported by clinical and laboratory aginostic techniques and (2) it is not
inconsistent with other substantial evideric&Vard v. Chater, 924 F. Supp. 53, 55
(W.D. Va. 1996)seealso, 20 C.F.R§404.1527.

The opinion of a treating physician mtube weighed against the record as a
whole when determining eligibility for benefits. 02C.F.R.§ 404.1527. If the ALJ
determines that a treating physicisropinion should not be afforded controlling
weight, the ALJ must then analyze and weghthe evidence of record, taking into
account the factors listed in 20 C.F§404.1527(d). These factors include: (1) length
of the treatment relationship and frequgrod evaluation, (2) nature and extent of
the treatment relationship, (3) supportalyili¢4) consistency, (5) specialization, and
(6) various other factors. “A finding that a treaeg source’s medical opinion is not
entitled to controlling weight does not metrat the opinion is rejected. It may still
be entitled to deference and be adopbgdthe adjudicator.” SSR 96-2p. When a
treating source’s opinion is not given coolting weight, and the opinions of agency
experts are considered, the ALJ “must explain ia dlecision the weight given to the
opinions of a State agency medical psychological consultant or other program
physician or psychologist as the [ALJ] mtudo for any opinions from treating
sources, nontreating sources, and othenaxamining sources. . .” 20 C.F.R. §

404.1527.
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The opinions of non-examining source® aubject to a more rigorous review
than those of treating soureé'For this reason, the opgons of State agency medical
and psychological consultants and other pamg physicians and psychologists can be
given weight only insofar as they arepgorted by evidence in the case record,
considering such factors as the supportapditthe opinion in the evidence including
any evidence received at the administralas judge and Appeals Council levels that
was not before the State agency, the coesisy of the opinion with the record as a
whole, including other medical opinionsand any explanation for the opinion
provided by the State agency medical or psycholgionsultant or other program
physician or psychologist” and “all othercfars that could have a bearing on the
weight to which an opinion is entitledl.d. However, “[iln appropriate circumstances
opinions from State agency medical anggwlogical consultants and other program
physicians and psychologists may be entittedgreater weight than the opinions of
treating or examining sourcesd.

As discussed, the lack of medical esitte is a distinguishing factor of
Claimant’s case. Claimant takes issue witlte ALJ’s treatment of Dr. Boukhemis’
opinion; however, his opinion was tloaly acceptable medical source opinion on the
subject of Claimant’s RFC available to the Akt the time of higlecision. In August
2008, single decision maker Kay Meansiregd that there was insufficient medical
evidence prior to Claimant’s last insured date take a RFC finding. (Tr. at 155). The
ALJ appropriately afforded little weight thls. Means’ opinion because she was not
an acceptable medical source. (Tr. at 38 SSR 06-03p. Then, in September 2008,

Dr. Rabah Boukhemis also found that there was ii@ant evidence from the
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relevant time period to make a RFC assessment. §0r251). The ALJ gave Dr.

Boukhemis’ opinion significant weight aswtas “consistent with the medical evidence
of record,” created during threlevant time frame, which, indisputably, is spar@e.

at 16). No medical source opinion as @aimant's RFC from any treating or

examining physician existed in the recoad the time; consequently, no medical
source opinion conflicted with or weigheaainst the validity of Dr. Boukhemis’

conclusion. The progress notes from Claimia treating physician merely recorded
Claimant’s complaints, vitasigns, diagnoses, and medicas. They contained no

opinion as to what Claimant was functionatlpable of doing despite her limitations.
(Tr. at 208-210).

Moreover, Claimant’s criticism thaDr. Boukhemis neither examined nor
treated her is unjustified. The lack of an examiaatby Dr. Boukhemis is irrelevant
in light of the fact that Claimant was rdonger insured by the time Dr. Boukhemis’
was retained to complete an RFC assessment. Unddlyhta physical examination
of Claimant performed by Dr. Boukhemis September 2008, after Claimant had
seemingly experienced a material changeher condition, would not have yielded
reliable information as to Claimant’s funahal abilities over one year earlier.

Likewise, it was unnecessary for the ALJ to provide more extensive
discussion of his evaluation of the factdisted in 20 C.F.R. § 404.1527(d), because
there were no competing medical source ogis. If treating or examining source
opinions on the issue of Claimant’s RH@&d been available at the time of the
administrative hearing and were contradigtéo Dr. Boukhemis’ opinion, the ALJ

certainly would have been required tesass and explain the weight given to each
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opinion using the factors set forth in 20FQR. § 404.1527(d). The circumstances of
the case, however, rendered any such discussioargupus.

As indicatedsupra, Dr. Sta. Ana did submit a letter over two yearsenft
expiration of Claimant’s insured statuspining that Claimant had “a history of
osteoarthritis for years and was getting wveoos February 27, 2007. She was unable
to perform full time work prior to June 3@007.” (Tr. at 103). The Appeals Council
considered this opinion and understandab|gcted it. Dr. Sta. Ana’s letter failed to
elucidate the basis for his opinion; failed to aué¢l on a function by function basis
what Claimant was physically capable of doing dgrthe relevant time period; and
failed to submit objective medical evidenicesupport of his opinion. Moreover, the
opinion was neither consistent with nor bolstereg Dr. Sta. Ana's own office
records.

In addition, Dr. Sta. Ana’s statement that Claimais unable to work during
the relevant time period was not a mediopinion, but was a legal conclusion on an
issue reserved to the Commission®ee 20 C.F.R. 8§ 404.1527(e)(3). Medical source
opinions on issues reserved to the Comsianer are treated differently than other
medical source opinions. 20 C.F.R. 404.1&)7 In both the aforestated regulation
and Social Security Ruling 96-5p, the S&&dresses how medicaburce opinions are
considered when they encroaalpon these ‘reserved” ises; for example, opinions
on “whether an individual’s impairment(s)eaats or is equivalent in severity to the
requirements of any impairment(s) in the Listing lafpairments in appendix 1,
subpart P of 20 CFR part 404 (the listingahat an individual’s residual functional

capacity (RFC) is;. . . . and whether andividual is disabled’ under the Social
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Security Act. . .” Opinions concerning issues regerfor the Commissioner are never
entitled to controlling weight or spetiaignificance, because “giving controlling
weight to such opinions would, in effect,der upon the treatingource the authority
to make the determination or decisi@bout whether an individual is under a
disability, and thus would be an albdtion of the Commissioner’s statutory
responsibility to determine when an individual issabled.” SSR 96-5p at 2.
However, these opinions must always terefully considered and “must never be
ignored.” Id. Although Dr. Sta. Ana’s opinion that Claimant wasable to work
could not be overlooked, it was not entitlealcontrolling evidentiary value and was
appropriately considered as any other pietevidence. Because Dr. Sta. Ana did not
offer any objective medical evidence topgwort his conclusions, such as clinical
findings or test results, and because his statemevdre inconsistent with the
evidence of record, including his own pregs notes from the relevant time period,
the letter did not adequately rebut the AL¥ound decision to afford significant
weight to Dr. Boukhemis’ opinion.

Thus, the undersigned respectfulROPOSES that the United States
District JudgeFIND that the ALJ’s decision to give significant weigtotthe opinion
of agency physician Dr. Boukhemis was supportedudystantial evidence.

C. New and Material Evidence

Claimant’s final argument is that D6ta. Ana’s 2009 letter constitutes new
and material evidence warranting remand pursuandetotence six of 42 U.S.C. §
405(g). (PlL's Br. at 6-7). (Tr. at 103). Claintasuggests that the letter should be

allocated controlling weight, “because it is consigt with substantial evidence and is
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supported by clinical and laboratory dreggtic techniques including MRI’s which
confirmed severe degeneratiyimoblems with Claimant’s knees.” (PIl. Br. at 7).
Claimant asserts that even if the letten@® given controlling weight, it represents a
new and material opinion that may havesutted in the ALJ reaching a different
decision. [d.).

Title 42 U.S.C. § 405(g) provides that the Courtaynat any time order
additional evidence to be taken before tGiommissioner of Social Security, but only
upon a showing that there mew evidence which is mataliand that there is good
cause for the failure to incorporate sue@vidence into the record in a prior
proceeding. . .” Remand to the Commissioner on blasis of newly discovered
evidence is appropriate if: (1) the evideniserelevant and not cumulative; (2) the
Commissioner's decision “might reasonablgve been different” had that evidence
been presented; (3) good cause for ufiedl to submit the evidence before the
Commissioner is established; and (4) Clamhaffers “at least a general showing of
the nature” of the newly discovered evidence. 43.0. 405(g);Borders v. Heckler,
777 F.2d 954, 955 (4th Cir. 1985). Evidensenew if it is “neither duplicative nor
cumulative,”Bradley v. Barnhart, 463 F.Supp.2d 577, 581 (S.D.W.V. 2006), and is
material if it “bear[s] directly and distantially on the matter in dispute,” and
generates a “reasonable possibility thhe new evidence would have changed the
outcome of the determinationBradley v. Barnhart, supra at 579, citingBruton v.
Massanari, 268 F3d. 824 (@ Cir. 2001). Accordingly, Claimant must demonstrate
that Dr. Sta. Ana’s letter constitutes new evidetltat is material to the question of

whether Claimant was disabled the time of her hearing foge the ALJ. If so, then
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Claimant must also provide good cause it having produced this evidence to the
Commissioner during the pendency of her disabdipylication.

Technically, Dr. Sta. Ana’s letter imot “new” evidence, because it was
submitted during the pendency of the applicatioaswnade part of the record, and
was considered by the Appeals Council beflmefused to review the decision of the
ALJ. In any event, having examined [8ta. Ana’s letter, the undersigned is hard-
pressed to conclude that there is a reastsmphobability that this letter would have
changed the outcome of the ALJ’s determination.

As noted, the regulations provide that a treaphgsician's opinion is entitled
to controlling weight only where it is wellupported by medically acceptable clinical
and laboratory diagnostic techniqueand is not inconsistent with the other
substantial evidence in the recoi®ke 20 C.F.R. 8§ 404.1527(d)(2%ee also Craig v.
Chater, 76 F.3d 585, 590 (4th Cir.1996) (“[I]f a physiciaropinion is not supported
by clinical evidence or if its inconsistent with other sutasitial evidence, it should be
accorded significantly less weight”). The opinioespressed in Dr. Sta. Ana’s letter
are entirely unsupported by explanationsalission, or data. Dr. Sta. Ana does not,
for example, explain how he determined that Claitnbhad osteoarthritis for years;
whether his diagnosis was based on clinichservation, radiographic studies, past
medical records or simply on Claimant’s settjive reports. Similarly, Dr. Sta. Ana’s
letter does not indicate the extent of Claimantgewmarthritis; how it might have
limited her range of motion or restrictedrhability to perform basic work activities;
and how he discerned her level of functiogi He makes no effort to justify his

conclusions or document his knowledgedaexpertise on the subject matter of the
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letter. Claimant contends that theimjpn is supported by objective medical
evidence, but the evidence referenced Gigimant post-dated Claimant’s insured
status. Contrary to Claimant’s statenignDr. Sta. Ana had no contemporaneous
clinical or laboratory data upowhich to support his conclusion.

Moreover, Dr. Sta Ana’s opinion thatalinant was unable to work during the
relevant time period likewises a bald legal conclusion without identifiabladiings
or objective evidence. The ALJ is not reqedrto accept the opinion of a treating
source when that opinion is given on an issue neseto the Commissionefee 20
C.F.R. 88 404.1527(e). A bare-bonespinion, written two years late and
retrospectively, without any objective supgpiag medical evidence, is unlikely to
have changed the outcome of the ALJ’s decision.

Accordingly, the undersigned respectfu\ROPOSESthat the United States
District JudgeFIND that Dr. Sta. Ana’s letter, which Claimant subradtas new
evidence to the Appeals Council, does nohstitute new or material evidence under
the applicable case law and, thereforeeslaot warrant a remand under sentence six
of 42 U.S.C. § 405(Q).

VIlIl. Recommendations for Disposition

Based on the foregoing, the undigreed Magistrate Judge respectfully
PROPOSESthat the United States District Judge confirm ardept the findings
herein andRECOMMENDS that the District CourDENY plaintiffs Motion for
Judgment on the Pleadings (Docket No. BRANT defendant’s Motion for
Judgment on the Pleadings (Docket No. 8FFIRM the final decision of the

Commissioner, an®ISMISS this action from the docket of the Court.
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The parties are notified that thisrtposed Findings and Recommendations”
is herebyFILED, and a copy will be submitted to the Honorable &abC.
Chambers, United States District Juddgtursuant to the provisions of Title 28,
United States Code, Section 636(b)(1)(B)daRules 6(d) and 72(b), Federal Rules of
Civil Procedure, Plaintiff shall have fourtedmays (filing of objections) and three days
(mailing) from the date of filing thisProposed Findings and Recommendations”
within which to file with the Clerk ofthis Court, specific written objections,
identifying the portions of the “Propodd~indings and Recommendations” to which
objection is made, and the basis of such ofige. Extension of this time period may
be granted by the presiding DigtriJudge for good cause shown.

Failure to file written objections astsirth above shall constitute a waiver of
de novo review by the District Court and a waiver of appédl review by the Circuit
Court of AppealsSnyder v. Ridenour, 889 F.2d 1363 (4th Cir. 1989Fhomasv. Arn,
474 U.S. 140 (1985Wright v. Collins, 766 F.2d 841 (4th Cir. 1985United Statesv.
Schronce, 727 F.2d 91 (4th Cir. 1984). Copiessfch objections shall be provided to
the opposing parties, Judge Chambers and Magisinadge Eifert.

The Clerk is directed to file this “Proposed Fingsnand Recommendations”

and to provide a copy of the same to counsel adrec

FILED: April 19, 2011,

Chegryl W. Eifert
United States Mg_gistrate Jydge
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