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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

RODNEY PERRY,
Plaintiff,
V. Gase No.: 3:10-cv-01248
MICHAEL J. ASTRUE,
Commissioner of the Social

Security Administration,

Defendant.

MEMORANDUM OPINION

This is an action seekingeview of the decision ofhe Commissioner of Social
Security (hereinafter the “Commissioner”)mygng Claimant’s application for a period
of disability and disability insurance befite (“DIB”) and supplemental security income
(“SSI”) under Titles Il and XVI of the Socidbecurity Act, 42 U.S.C. 88 401-433, 1381-
1383f1 (Docket No. 2). The case is presentlynpeng before the Court on the parties’
cross motions for judgment on the pleadings asaldied in their briefs. (Docket Nos.
12 and 13). Both parties have consented in writiog decision by the United States
Magistrate Judge. (Docket Nos. 7 and 8).

The Court has fully considered the evidenand the arguments of counsel. For
the reasons set forth below, the Court firttiat the decision of the Commissioner is

supported by substantial evidence and should beredt.

1 Plaintiffs brief references only DIB. (PIl. Br. d. However, the record indates that Plaintiff filed
applications for SSI and DIB that were previouatidressed by the Social Security Administration.
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Procedural History

On May 1, 2007, Plaintiff, Rodneyerry (hereinafter “Claimant”) filed the
present Title Il application for a period ofsdibility and disability insurance benefits
and a Title XVI application for supplemtal security income (hereinafter “SSFP)Tr. at
95-106). Both applications alleged a diddpionset date of September 21, 1998. The
Social Security Administration (hereinafte8SA”) denied both claims on June 15, 2007,
and, upon reconsideration, on August 7, 200%. at 54—-63). Claimant filed a written
request for an administrative hearing ongfst 14, 2007. (Tr. at 67-68). Claimant’s
request was granted and a hearing by videwoference was held on November 14, 2007.
(Tr. at 18-40). The Honorable Harry Qaylor, IlI, Administrative Law Judge
(hereinafter “ALJ) presided over the heariingm Charleston, West Virginia. Claimant,
with counsel, appeared at the hearing by video fiddomtington, West Virginia. The
ALJ denied Claimant’s claims by notice and opinated February 7, 2008. (Tr. at 5—
17). On February 27, 2008,&@mant petitioned the Appeals Council for a reviefthe
ALJ’s decision. (Tr. at 4). The ALJ’s deiton became the final decision of the
Commissioner on August 28, 2010 when the Appealain€d denied Claimant’s
petition. (Tr. at 1-3). Claimant timelyldéid the present civil action seeking judicial
review of the administrative decision pursuant 2oULS.C. 8405(g). (Docket No. 2). The
Commissioner filed an Answer and a Transcript a&f &dministrative Proceedings, and
both parties filed their Briefs in Support of Judgnt on the Pleadings. (Docket Nos. 9—

12). Consequently, the matter is ripe for resolatio

2 Claimant previously filed an apipation for DIB on March 15, 2001 alleging a disl#lyionset date of
September 21, 1998. The SSA denfgldimant’s application on April 5, 2001 and on resa@leration on
August 24, 2001. Claimant requested an administe hearing. The request was granted and the
Administrative Law Judge denied Claimant’s DIB aipption on March 7, 2002. Claimant subsequently
requested Appeals Council review on March 18, 2008 April 17, 2002, the Appeals Council denied
Claimant’s request. Claimant did not challenge Appeals Council’s decision.
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. Summary of ALJ’s Decision

Under 42 U.S.C. 8§ 423(d)(5), a claimaseeking disability benefits has the
burden of proving a disability. Se&alock v. Richardson483 F.2d 773, 774 (4th Cir.
1972). Adisability is defined as the “inabilitp engage in any substantial gainful activity
by reason of any medically determinable impairmehtch can be expected to last for a
continuous period of not less thanmidnths.” 42 U.S.C. 423(d)(21)(A).

The Social Security Regulations establish a fiepstequential evaluation process
for the adjudication of disability claims. &n individual is found “not disabled” at any
step of the process, further inquiry is unngsaxy and benefits are denied. 20 C.F.R. 88
404.1520, 416.920. The first step in the seqce is determining whether a claimant is
currently engaged in substantial gainful employmédit88 404.1520(b), 416.920(b). If
the claimant is not, then the second stamuires a determination of whether the
claimant suffers from a severe impairmeid. 88 404.1520(c), 416.920(c). If severe
impairment is present, the third inquiryvigether this impairment meets or equals any
of the impairments listed in Appendix 1 8ubpart P of the Administrative Regulations
No. 4.1d. 88 404.1520(d), 416.920(d). If the impairment dodsent the claimant is
found disabled and awarded benefits.

However, if the impairment does not, the adjudicatoust determine the
claimant’s residual functional capacity (“RF, which is the measure of the claimant’s
ability to engage in substantial gainful adty despite the limitations of his or her
impairmentslid. 88 404.1520(e), 416.920(e). After magithis determination, the next
step is to ascertain whether the claimant’s impa&ints prevent the performance of past
relevant work.ld. 88 404.1520(f), 416.920(f). If the impairments doeypent the

performance of past relevant work, then the claimfaas established mrima faciecase
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of disability, and the burden shifts to ther®missioner to prove, as the final step in the
process, that the claimant is able to perform offeems of substantial gainful activity,
when considering the claimant’s remaining physiegald mental capacities, age,
education, and prior work experiencés. 88 404.1520(g), 416.920(g3re also McLain
v. Schweikery715 F.2d 866, 868-69 (4th Cir. 1983). The Commissiomust establish
two things: (1) that the claimant, considerihg or her age, education, skills, work
experience, and physical shortcomings has thpacity to perform an alternative job,
and (2) that this specific job exists in signifitanumbers in the national economy.
McLamore v. Weinbergeb38 F.2d. 572, 574 (4th Cir. 1976).

When a claimant alleges a mental impaimhdhe Social Security Administration
(“SSA”) “must follow a special technique at eydevel in the administrative review.” 20
C.F.R. 88 404.15204a, 416.920a. First, th& 88aluates the claimant’s pertinent signs,
symptoms, and laboratory results to deterenwhether the claimant has a medically
determinable mental impairment. If such impairmexists, the SSA documents its
findings. Second, the SSA rates and docuisethe degree of functional limitation
resulting from the impairment according to critergpecified in 20 C.F.R. 88
404.1520a(c), 416.920a(c). Third, after nagithe degree of functional limitation from
the claimant’s impairment(s), the SSA deteresrthe severity of the limitation. Arating
of “none” or “mild” in the first three functional areas (activities of dailyidig, social
functioning, and concentration, persistencepace) and “none” in the fourth (episodes
of decompensation) will result in a findingahthe impairment is not severe unless the
evidence indicates that there is more thamimil limitation in the claimant’s ability to
do basic work activities. 20 C.F.R. 88 40320a(d)(1), 416.920a(d)(1). Fourth, if the

claimant’s impairment is deemed severeg BSA compares the medical findings about
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the severe impairment and the rating and degnd functional limitation to the criteria

of the appropriate listed mental disorderdigermine if the severe impairment meets or
is equal to a listed mental disorder. ZDF.R. § 404.1520a(d)(2), 416.920a(d)(2).
Finally, if the SSA finds that the claimartas a severe mental impairment, which
neither meets nor equals a listed mendédorder, the SSA assesses the claimant’s
residual function. 20 C.F.R. 88 404.150)(3), 416.920a(d)(3). The Regulation

further specifies how the findings and comsibn reached in applying the technique
must be documented at the ALJ and Appeals Couewdls as follows:

The decision must show the significant history lirding examination and

laboratory findings, the functionalnfiitations that were considered in

reaching a conclusion about the seveofyhe mental impairment(s). The
decision must include a specific finding as to thegree of limitation in

each functional areas described in paragraph (t)isfsection.

20 C.F.R. §8 404.1520a(e)(2), 416.920a(e)(2).

Here, the ALJ determined at the firstept of the sequential evaluation that
Claimant had not engaged in substantial gainfuivdgtsince September 21, 1998, the
alleged disability onset date. (Tr. at 1Binding No. 2). The Al acknowledged that
Claimant had worked since the alleged ondate, but found that @&mant’s efforts at
work activity were short-lived and, theogk, constituted unsuccessful work attempts.
(1d.). Turning to the second step of the enatlion, the ALJ determined that Claimant
had the following severe impairments: degeatese disc disease of the lumbar spine,
obesity and sensorineural hearing loss (20 @BR.1520 (c)). (Tr. at 11, Finding No. 3).
The ALJ further concluded that Claimant’s peritdlasi abscess§, fractured thumb,

history of kidney stones, and history of leg bumsre nonsevere impairmentdd)).

Under the third inquiry, the ALJ determined thaai@iant did not have an impairment

3 A collection of infected material around the tdasiwww.nih.gov.
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or combination of impairments that met or medicatualed any of the impairments
detailed in the Listing. (Tr. at 12, Finding No..4Accordingly, the ALJ assessed
Claimant’s RFC, finding that Claimant hdbe residual functional capacity to perform
sedentary work with certain postural and environtaérdimitations. (Tr. at 12-13,
Finding No. 5). The ALJ described Claimant’s lintitaens as follows:

[Claimant] can occasionally climb, balae, stoop, kneel, crouch or crawl.

Also, he must avoid concentrated exposure to exérémat, extreme cold,

vibration, respiratory irritants and hazards, suck rmachinery and
heights.

(1d.).

The ALJ then analyzed Claimant’s past work experéerege, and education in
combination with his RFC to determine hadbility to engage in substantial gainful
activity. (Tr. at 22—-24, Finding Nos. 6-10)he ALJ considered that (1) Claimant was
unable to perform any past relevant work) & was born in 1962, and at age 36, was
defined as a younger individual age 17-44 at theetof the alleged disability onset date
(20 CFR 416.963); (3) he had a limited edtion and could communicate in English;
and (4) transferability of job skills was not arsu® because Claimant’s past relevant
work was unskilled. (Tr. at 15-16, Fin@jnNos. 6—9). Using the Medical-Vocational
Guidelines, 20 C.F.R. Part 404, SubpartABpendix 2 as a framework and considering
the opinion of a vocational expert, the Afalund that Claimant could make a successful
adjustment to employment positions that &x@sin significant numbers in the national
economy. (Tr. at 15-16, Finding No. 108t the sedentary level, the ALJ found that
Claimant could work as a surveillance syst monitor, hand packer, and dispatcher.
(Id.) Therefore, the ALJ concluded that Claintavas not disabled and, thus, was not

entitled to benefits. (Tr. at 16, Finding No. 11).



[1l. Scope of Review

The issue before the Court is whethee tinal decision of the Commissioner is
based upon an appropriate applicationtbé law and is supported by substantial
evidence. InBlalock v. Richardsonthe Fourth Circuit Court of Appeals defined
“substantial evidence” to be:

[E]vidence which a reasoning mind waludccept as sufficient to support a

particular conclusion. It consists of mothan a mere scintilla of evidence

but may be somewhat less than a preponderanceetktis evidence to

justify a refusal to direct a verdict wetke case before a jury, then there is

“substantial evidence.”

Blalock v. Richardson483 F.2d 773, 776 (4t&ir. 1972) (quotind.aws v. Celebrezze
368 F.2d 640, 642 (4th Cir. 1966)). This Court & charged with conductingde novo
review of the evidence. Instead, the Couftraction is to scrutinize the totality of the
record and determine whether substantial evideexists to support the conclusion of
the Commissionerdays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990). The decision
for the Court to make is “not whether tlieclaimant is disabled, but whether the ALJ’s
finding of no disability is supported by substahg&idence."Johnson v. Barnharg434

F. 3d 650, 653 (4th Cir. 2005) (citir@raig v. Chater,76 F.3d 585, 589 (4th Cir. 2001)).
If substantial evidence exists, then theourt must affirm the decision of the
Commissioner “even should the coulisagree with such decisiorBlalock,483 F.2d at
775. A careful review of the record reveatbat the decision of the Commissioner is

based upon an accurate application of thvedad is supported by substantial evidence.

I[V. Claimant’s Background

Claimant was 36 years old at the timeloé alleged disability onset date, 43 years
old at the time he was last inad for Title Il benefits, and 4gears old at the time of his

administrative hearing. Claimant had pimws experience working as a glass plant
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laborer. (Tr. at 15). Claimant had limitedlucation and was proficient in Englisihd ().

V. RelevantEvidence

The undersigned has reviewed the Transcript of ®edings in its entirety,
including the medical records in eviden@@nd summarizes below Claimant’s medical
treatment and evaluations to the extent thaltare relevant to the issues in dispute.

A. Treatment Records

Progress notes from an unknown treatgsogirce indicate that Claimant suffered
from pain in his lower back and groin areaessly as July 27, 1992 when he suffered an
injury at work. (Tr. at 246). On July 31, 99, Claimant asked for a release so that he
could return to work.I¢.). Claimant next returned forégatment on February 26, 1996
with complaints of back painld.). Claimant took off work on February 27, 1996 doe
his back pain and was prescribed Vicodin and Lotifoethe pain.(d.).

On January 20, 1998, Claimant completed a Work&dasnpensation form,
indicating he injured his back and groinwaork on January 13, 1998. (Tr. at 561). On
January 20, 1998, Claimant was evaluated amtihgton Urological Association, Inc. by
William E. Bloch, MD. Claimant stated that ledt as though he pulled his groin at work
and was experiencing pain in his scrotumr. (@t 252). Claimant also complained of a
history of chronic lower back painld.). Dr. Bloch noted that Claimant was taking
hydrocodone to alleviate his painld(). Claimant was diagnosed with epididymitis

with prostatitis.

4 Lodine is used to relieve pain, tenderness, lliwge and stiffness caused by osteoarthritis and
rheumatoid arthritis (arthritis caused by swediiof the lining of the joints). www.nih.gov.

5 Epididymitis is swelling (inflammation) of the efidymis, the tube that connects the testicle with the
vas deferens. Prostatitis is the swelling of thespate. www.nih.gov.
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On September 21, 1998, Claimant was examined by Jdhlaquinto, MD, at
Scott Orthopedic Center for complaints back and groin pain. (Tr. at 248-49).
Claimant stated that he was at work at BlerGlass Company when he felt a pop in his
back and immediately started to experience paihisnlower back. (Tr. at 248). Shortly
after the injury, Claimant explained that hegan to experience scrotal pain. Claimant
stated that he experienced pain whendversquatted down, stood up, or sat for long
periods of time.Id.). Further, Claimant noted that he slept on a ragmattress and
was unable to sleep on his stomadid.) Dr. laquinto found that x-rays of Claimant’s
lumbar spine showed normal spinal architee in alignment with well-maintained disc
spaces.|@.). Dr. laquinto noted that Claimant ddunot touch the floor with straight
knees but that tension signs were negatitieer than moderate hamstring tightness.
(Tr. at 249). Claimant was diagnosed withronic lumbosacral pain with hamstring
tightness. Id.). Dr. laquinto recommended that Claimant contiriaevork and begin
supervised physical therapy. (&t 249, 560).

Claimant returned to Scott Orthopedicé¢l weeks later on October 12, 1998. Dr.
laquinto noted that Claimant’s tightnesshis hamstrings had improved. (Tr. at 563).
Claimant was able to bend forward and tough fingertips to the floor and bend back
and look up at the ceiling.ld.). Nevertheless, Claimant stated that his pain was
increasing, particularly in his scrotumld(). Dr. laquinto explaied that it was not
unusual for the pain to persist and that Claimamiwdd continue physical therapy and
his work activities. [d.). A month later on November 27, 1998, Dr. laquitctonpleted
an Attending Physician’s Report for ClaimanY$orker's Compensation claim. (Tr. at
562). Dr. laquinto diagnosed Claimant with a lumlpain and described his treatment

plan for Claimant as “conservative.ld(). Dr. laquinto also referred Claimant to Dr.
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Bloch to evaluate Claimant’s groin paind(). Ultimately, Dr. laquinto concluded that
Claimant was temporarily and totally disablert ..

On December 8, 1998, Claimant returned to Huntingtlvological Association
for treatment concerning his persistent grpiain. (Tr. at 568). Dr. Bloch noted that
Claimant had been waking up at night with pain irs lesticles. Id.). Dr. Bloch
instructed Claimant to continue seeing Drquinto and confirmed his earlier diagnosis
of epidiymitis. (d.). Claimant was prescribed Cipfdndocin/ and Lortal§ to alleviate
his symptoms.I¢.). Claimant returned to Scott Orthopedic Center ecember 21,
1998 for a follow up appointment with Dr. laimpto. (Tr. at 567). He reported that his
pain was a ten on a scale of 0-10 priorta&ing Cipro but that the Cipro reduced his
pain to a seven.ld.). Dr. laquinto noted that if @mant’s pain symptoms did not
improve by the New Year that he should be re-evi@day Dr. Bloch. d.). Further, Dr.
laquinto recommended that Claimant remaihof work until January 11, 1999, when
his job was scheduled to rease after a holiday breakld.). Following this examination,
Dr. laquinto submitted another Attending PhysiceanReport to the Workers’
Compensation state agency. (Tr. at 566).that report, Dr. laquinto noted that he
diagnosed Claimant with a lumbar spraindathat he was implementing a conservative
treatment plan, including re-evaluation by Dr. Blodld.). No rehabilitation services
were recommended and January 11, 1999 waas¢he date for Claimant’s trial return

to work. (d.).

6 Ciprofloxacin is used to treat or prevent @ntinfections caused by bacteria. www.nih.gov.
7Indocin is used to relieve moderate to severe pt@imderness, swelling, and stiffness. www.nih.gov.
8 Lortab is a narcotic analgesic agent under thebgodone class used to treat moderate and sevéme pa

www.nih.gov.
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On January 7, 1999, Dr. Bloch re-evaledtClaimant at Huntington Urological
Association. (Tr. at 251). Dr. Bloch notedatthClaimant’s pain had “eased up somewhat”
but that Claimant still experienced intermitteuncomfortable feeling in the testicles.
(Id.). Claimant was diagnosed as sufferifrgm left orchalgia or epididymitis and
instructed to continue to take Ciprdd(). Dr. Bloch referred him to a pain clinic to sée i
they could perform a nerve blockid(). Following his re-evaluation of Claimant, Dr.
Bloch sent an update letter to the Work&Zsimpensation agency, seeking authorization
for Claimant’s treatment at the pain clirdt St. Mary’s Hospital. (Tr. at 573).

On February 11, 1999, Claimant visitedetilCenter for Pain Relief at St. Mary's
Medical Center for a consultation and evaloa with Felix Muniz, MD. (Tr. at 407-
20). Claimant’s chief complaints were bilateleg pain, bilateral scrotal pain, and lower
back pain. (Tr. at 407). Claimant statddat his pain had gotten progressively worse
over the year since his back was injured analt it was a constant seven to eight on the
numerical pain rating scaleld(). Claimant stated that standing exacerbated the pa
but did not note any other postural limitatean(Tr. at 408). Analgesics were found to
decrease Claimant’s pain levelsd (. Dr. Muniz noted that @imant had a good energy
level, good appetite, and did not complain of deggien. (d.). While Claimant was
previously able to sleep eight hours at a time stated that he was only able to sleep for
five to six hours a night and would awakethe middle of the night because of pain in
his back and scrotal aredd(). Dr. Muniz found no symptoms of lumbar hyperloraos
but observed some vertebral tenderness. §1415). Claimant experienced pain when
attempting to bend forwards or backwards, but oth® had no range of motion
limitations. (Tr. at 415—-16). Claimant wasaghosed with a lumbar sprain or strain. (Tr.

at 418). In his patient history, Claimanticated that his pain was constant when lying
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down, sitting, driving, bending, standing, waillg, and changing positions. (Tr. at 419).

Dr. Muniz completed an Attending PhysiniaReport for the Workers’ Compensation

agency in which he noted Claimant sufferednfr a lumbar sprain. (Tr. at 574). In his

report, Dr. Muniz concluded that Claimant sveemporarily disabled and proposed June
29, 1999 as the trial return to work date for Clamb. (Tr. at 578).

On March 18, 1999, a MRI of Claimant’s lumbar spim&s performed at Tri State
MRI. (Id.). Hans Dransfeld, MD, reviewed thestdts of the MRI and concluded that the
MRI evidenced dessication of the L5-S1 intervertdidisc with a moderate sized disc
bulge at the L5-S1 level. (Tr. at 237). Nesbsis of the spinal canal was evident and no
focal lumbar disc herniation was identifiedd ().

From March to October of 1999, Claimamhderwent a series of fluoroscopied
his lumbar spine to ensure the proper plaent of hypogastric nerve blocks. (Tr. at
509-24). Dr. Muniz performed the fluorosdep and concluded that they confirmed his
earlier diagnosis that Claimanaféered from bilateral orchialgiald.). On May 11, 1999,
Dr. Muniz sought permission to prescribel@iyol #2 to relieve Gimant’s persistent
pain. (Tr. at 580). On June 19, 1999, Dr. Muniz resfed authorization for four more
hypograstric nerve blocks. (Tr. at 581).

On July 13, 1999, Claimant was examina&tdHuntington Urological Association.
(Tr. at 582). Dr. Bloch noted that the spinal blsakere helping as Claimant no longer
was experiencing chronic painld(). However, Claimant did complain of intermittent
pain. (d.). Dr. Bloch recommended that Claimant continueatneent with St. Mary’s

Pain Clinic. (d.).

9 The dates of Claimant’s fluoroscopies and acconypegnoperation reports were: March 29, 1999; April
19, 1999; May 3, 1999; May 21, 1999, June 11, 199Qjust 23, 1999; September 28, 1999; and October 15
1999.
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On October 28, 1999, Paula Reale, M.Ed., and Kathbwvis, an employee of
Blenko Glass, completed an on-site job anialysf Claimant’s position for Vocational
Rehab Services, Inc. (Tr. at 553-55). Thesults of the analysis indicated that
Claimant’s job required him to stand, walk,dasit in equal parts. (Tr. at 553). The job
required Claimant to stoop, bend, or squat a “minimal basis” to perform his job
duties. (d.). Further, the job required Claimatd lift and carry less than 25 pounds
occasionally to perform job duties. (Tr. at 554)heT evaluators concluded that
Claimant’s job could not be modified tem@oily or permanently but that additional
light duty positions might be availabie other departments. (Tr. at 555).

On November 15, 1999, Claimant returned to the €erfor Pain Relief for
treatment of lower back and gropain. (Tr. at 465-66). Claimant stated that eaehve
block seemed to last for one to two weekd ahen wear off. (Tr. at 465). Claimant
further claimed that Tylenol #3 did not hedfieviate the pain and that he continued to
have problems sleepingld(). Dr. Muniz diagnosed Claimant as continuing tofeuf
from chronic lower back pain and lumbar degeative disc disease with bilateral groin
pain. (Tr. at 467).

On December 21, 1999, Claimant wadmitted to Columbia Putnam General
Hospital for complaints of a sore throatifficulty breathing and swallowing, being
unable to open his mouth, and severe pdiir. at 232-33). Salvador Portugal, MD,
diagnosed Claimant with a rigjiperitonscillar abscess. (Tat 232). Dr. Portugal drained
the abscess and started Claimant on IV antibiot{d@s. at 231). Upon discharge,

Claimant was prescribed Augmenfirand Lortab to alleviate pain. (Tr. at 229).

10 Augmentin is used to prevent bacterial infectiomaw.nih.gov.
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On February 28, 2000, Linda Reichenbec, MS, PT, at HPT Physical Therapy
Specialists completed a functional capacity aadion of Claimant at the request of Dr.
Muniz. (Tr. at 545-552). After completirtter evaluation, Ms. Reichenbecher concluded
that Claimant had moderate range of motion defitithiis lumbar spine. (Tr. at 545).
Based on her findings concerning Claimantnotion restrictions and functional
limitations, Ms. Reichenbecher found th&taimant could perform sedentary work.
(Id.). Ms. Reichenbecher further emphasized that shievsal that Claimant had not
given physical therapy sufficient opportuntty work and recommended that he enter a
six week program of physical therapy. (Tr. at 546).

On February 29, 2000, Claimant returned to St. Mda@gnter for Pain Relief for
an appointment with Dr. Munito receive his first epiduradteroid injection. (Tr. at
463-44). Claimant complained of intense pain in loswer back and groin area and
stated that a couple weeks prior to his appmient, the pain was so severe that he was
unable to walk. (Tr. at 463). Claimant reasd his second epidural steroid injection on
March 17, 2000, (Tr. at 462.), and a thirgeiction on March 31, 2000. (Tr. at 556). On
April 27, 2000, Claimant returned for a follow up@ointment with Dr. Muniz. (Tr. at
455). Claimant stated that his back pairdhdecreased after the steroid injections, but
he had reinjured it working on $ifurnace the previous nightd(). Claimant rated his
pain as an eight or nine out ten on a numericalesgéd.). Dr. Muniz explained to
Claimant that he wanted to start Claimant on Viékurther, Dr. Muniz instructed
Claimant to take Lortab sparinglyld(). Dr. Muniz requested a functional capacity
evaluation for Claimant and expressedppart for starting Claimant on a work

hardening programlq.).

11Vioxx was used as an anti-inflammatoryrdieve pain and tenderness. www.nih.gov.
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On June 14, 2000, Claimant returned for treatmeanhis lower back and groin
pain with Dr. Muniz. (Tr. at 452—-54). Chaiant continued to take Lortab two to three
times per day. He reported that he could get authorization for Vioxx. (Tr. at 452).
Dr. Muniz noted that Claimamdontinued to sleep poorlyld.). Dr. Muniz summarized
the Functional Capacity Evaluation condedtat Generations Physical Therapy (GPT)
on June 8th and 9th, stating: “[Claimant] is camabf performing at the sedentary
physical demand characteristics level as medi by the U.S. Department of Labor. . . .
However, . . . [Claimant’s] test results ahld be considered invalid and unreliable,
representing submaximal effort.” (Tr. at2)5 GPT further concluded that the potential
for significant improvement with work hardening program was pootd(). Dr. Muniz
asked Claimant if he was able to go back to workhst previous job, even on a trial
basis, and Claimant replied that he was unable doththat. (d.). Consequently, Dr.
Muniz recommended that Claimant begin looking fohet jobs. [(d.). If Claimant was
unable to find a job appropriate for him,.IMuniz recommended that he be placed in
vocational rehabilitation.ld.).

Claimant returned for treatment of hisMer back and groin pain with Dr. Muniz
on July 19, 2000. (Tr. at 451). Claimant stdtthat he had not been taking Lortab every
day, but when the pain was seveesen Lortab was not helpingld(). Claimant also
noted that the pain was consistently interrupting $leep. (d.). Dr. Muniz reiterated
his belief that Claimant could return to workd (). Claimant’s complaints were the same
when he returned to Dr. Muniz’s office on SeptemB€r, 2000. (Tr. at 448-50). Dr.
Muniz increased Claimant’s dosage of Lortabd encouraged Claimant to attend his
scheduled neurosurgical evaluation witkerry Day, MD. (Tr. at 449). Dr. Muniz

emphasized that if Claimant had no siged options, he would need continuing
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vocational rehabilitation and medication tedp his pain under control and facilitate his
return to work. [d.).

On October 23, 2000, Claimant was evdtrhat Tri State Neuroscience Center
by Dr. Day for treatment options regarding his bag&in. (Tr. at 540-42). On
November 7, 2000, Dr. Day reviewed a MRIG@&imant’s lumbar spine and found that
Claimant had a minor bulge at L5-S1, mittdisc space degeneration at L5-S1, and
otherwise healthy discs with normal spinal alignmefiTr. at 543-44). Dr. Day
concluded that Claimant was limited in hegertional capability because of pain and
that Claimant would be unable to returnhws prior occupation. (Tr. at 544). Dr. Day
further noted that Claimant would have a lastingadility and no surgical option was
available to him.Id.). Therefore, Dr. Day found that Claimant would ddeng term
narcotic medication and to pursue vocationglabilitation directed towards a field or
position with a sedentgiwork classification.Id.).

Following his visit to Dr. Dg, Claimant returned to treatment with Dr. Muniz on
December 6, 2000. (Tr. at 444—47). Dr. Mameviewed Dr. Day’s letter with Claimant
and explained to Claimant that he had teadt maximum medical improvement. (Tr. at
444). Therefore, Dr. Muniz ,cemmended that Claimant be formally entered into a
vocational rehabilitation programld). Claimant returned to the Center for Pain Relief
for a follow up appointment with Dr. Muniz on Febmya21, 2001. (Tr. at 441-43).
Claimant’s complaints were consistent withepious complaints of groin and back pain.
(Tr. at 441). Claimant emphasized that the pain wase severe than in the past and
rated his pain as a nine out of temd.J. Dr. Muniz noted that Claimant took Lortab
twice a day, but that it provided littleelief for Claimant’s pain symptomsld).

Explaining that he believed Claimant wouldveato learn to live with some of the pain,
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Dr. Muniz offered to try and help with memedications and re-emphasized his belief
that Claimant needed to be enrolledanvocational rehabilitation programld(). Dr.
Muniz discontinued Claimant’s Lortab and startedi@lant on a trial of Duragesié.

On March 13, 2001, Dr. Muniz met with Gene Teamsmird/ocational
Rehabilitation Services (VRS) regarding @ent’s prospects for re-entering the work
force. (Tr. at 439-40). Mr. Teams infaed Dr. Muniz that VRS recognized that
Claimant had reached maximmumedical improvement and waapable of sedentary to
light work. (Tr. at 439). Claimant’s em@yer had seven positions available in the
category of sedentary to light work, including rejag lamps and operating a
mechanical lifter. Id.). Although these jobs paid less, the company afjree keep
Claimant on at his higher previous salarid.]. Dr. Muniz stated that he thought this
was a “great opportunity” for Claimant and releadeith to go back to work in a
sedentary to light duty positionld(.).

On March 25, 2001, Claimant was treatat St. Mary’s Medical Center for
complaints of pain in wrist and thumb that resulffedm physically striking another
person. (Tr. at 507-08). An x-ray of Claimantstlefist and thumb revealed a fracture
at the base of the thumb at the metacarpaha(507-08). Hospital staff placed a splint
on Claimant’s thumb and prescribed Lortabalteviate Claimant’s pain symptoms. (Tr.
at 507).

On April 11, 2001, Claimant returned tbe Center for Pain Relief for treatment
of his lower back and groin pain. (Tr. at 438). Claimant rated his pain level as an

eight out of ten. (Tr. at 437). Dr. Muniz ted that Claimant continued to use Duragesic

12 Duragesic is used to relieve moderate to sevene that is expected to last for some time, thatgdoet
go away, and that cannot be treated with other pagalications. www.nih.gov.
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patches and Vioxx for his pain symptomgd.[. Claimant reported that that these
medications were moderately helpfulld(). When Dr. Muniz inquired regarding
Claimant’s return to work, Claimant indicatghat he was unaware that he had been
released to return to workid(). Dr. Muniz noted that as a result of Claimantadrured
thumb, Claimant would not be able todme to work until his cast was off.ld.).
Claimant followed up with Dr. Muniz two mohs later on June 13, 2001. (Tr. at 434—
36). At this time, Claimant’s cast had been remosed he was ready to return to work
at a sedentary to light duty position. (at. 434). Dr. Muniz did not see Claimant again
until September 19, 2001 when Claimant reted for treatment of his lower back pain.
(Tr. at 430-33). Claimant rated his pain as a now of ten and noted that his
medication was not providing much relief from hiaip. (Tr. at 430). Claimant further
stated that he was only sleeping about twaurs per night because of the pain and,
consequently, was very tired at workd (). By this time, Claimant was working full time.
(Id.). Dr. Muniz increased Claimant’s dosage of Duragesnd started Claimant on
Vistaril to help him sleep at nightld.). Claimant was diagnosed as suffering from
chronic lumbar pain and lumbakegenerative disc diseaséd.). Dr. Muniz instructed
Claimant to continue working full timeld_.).

On November 20, 2001, Claimant returned to the €eribr Pain Relief for
treatment with Dr. Muniz. (Tr. at 426)Claimant complained of lower back pain,
bilateral leg pain, and constipation, which Ihelieved was a side effect of the Duragesic
patches. Id.). Dr. Muniz noted that Claimant’s insomnia was Istilproblem and that
the Vistaril did not seem to be helpingd(. Claimant did not feel the Vioxx was helping
much either.Id.). Ultimately, Dr. Muniz concluded that Claimant ‘é® not realize that

he is functioning fairly well and able toontinue working full time.” (Tr. 426). On
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February 20, 2002, Dr. Muniz again treated Claimfmnthis lower back pain, bilateral
leg pain, and groin pain. (Tr. at 424—25)aithant complained of continued lower back
pain and bilateral leg pain, rating his painaseight out of ten. (Tr. at 424). Claimant
stated that he continued to vkofull time but that he wouldbe laid off soon because of a
lack of demand.Ifl.). Claimant estimated that he wid be laid off for two to four
months until tourist season began and demand isecka(d.). Claimant resumed
taking Lortab, instead of Duragesic patches, beeaak “personality changes and
irritability.” (1d.). Dr. Muniz found that Claimant’s post lumbar strdiad not grossly
deteriorated from the oriigal baseline findings.d.).

Charles Abraham, MD, examined Claimant on April 28,02 for complaints of
hearing loss and tinnitus. (Tr. at 242—-43)ai@lant reported having difficulty hearing
his television and in group tsiations which had increasedearvthe past several years.
(1d.). Dr. Abraham described the results of an ENT esam as “unremarkable” and
diagnosed Claimant with asorineural hearing lossld.). Dr. Abraham concluded that
Claimant had suffered .55% loss of function for is®induced hearing loss.Id.).

On May 22, 2002, Claimant returned to t@Genter for Pain Relief for a follow up
appointment with Dr. Muniz. (Tr. at 405-06). Claimtastated that his pain was
constant even with medication and rated iaaseight out of ten. (Tr. at 405). Dr. Muniz
noted complaints of pain radiaggrmostly down his left legld.). Claimant attempted to
control the pain with the use of tiab, hot baths, and tanning bedkl.). Dr. Muniz
found that Claimant had an allowable Worke€Compensation diagnosis, discontinued

Claimant’s use of Lortab, and prescribed methaddrie treat Claimant's pain

13 Methadone is used to relieve moderate to sevei® ffeat has not been relieved by non-narcotic pain
relievers.
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symptoms. d.). Dr. Muniz requested a repeat M rule out disc herniation.d.).
The MRI was performed on June 10, 200 ZlaeitState MRI and showed a normal spine
with the exception of decreased signal intensitgl anild central and bilateral bulging at
L5-S1. (Tr. at 238). The remaining disc spaavere unremarkable with no evidence of
herniated discs or significant spinal stenosisl.)( On August 1, 2002, Claimant
returned to Dr. Muniz for follow-up on th#®RI results. (Tr. at 401-03). Claimant
stated that the Methadone helped alleviatengrut caused him to stay awake at night.
(Tr. at 401). Claimant provided a letter By. Muniz from his employer stating that he
had been laid off as they did not havestheed for sedentary-light duty worker#d.§j.

Dr. Muniz requested a functional capacity evaluat@aord suggested that Claimant begin
a work hardening programld.). After reviewing Claimant'sVRI, Dr. Muniz noted that

it showed no significant changes from theor MRI in 1999 and reflected only mild
degenerative changesld(). On September 12, 2002, Claimant returned to Dr.
Abraham’s office for a follow up appointmemegarding his hearing loss. (Tr. at 240-
41). Dr. Abraham noted that Claimant wag eaperiencing dizziness or suffering from
any ear pain, but that he complained of s@mnt bilateral tinnitus. (Tr. at 240).

On January 28, 2003, Claimant wasagxned by Steven Nelson, Physician
Assistant, Certified, under the supervisionDafvid Caraway, MD, at the Center for Pain
Relief. (Tr. at 398—-400). Claimant complainetllower back and groin pain, noting that
over the previous three months the p&iad started to radiate and was becoming
progressively worse. (Tr. at 398¢laimant was prescribed Neurontnand Vioxx in
addition to his continuing prescription fawortab. (Tr. at 399). Mr. Nelson diagnosed

Claimant as suffering from an unspecifiedcsaliac strain and lumbar radiculopathy.

14 Neurontin is used as a pain reliever fboderate to sevenggain. www.nih.gov.
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(Tr. 398). On March 12, 2003, Claimant reted to the Center for Pain Relief for an
appointment with Mr. Nelson. (Tr. at 395-97@laimant stated that the pain in his legs
was increasing with alternating burning and numisnssensations. (Tr. at 395). Mr.
Nelson noted that Claimant requested taoédnhis Lortab prescription rewrittenld().
Mr. Nelson also discussed starting Clamaon anti-depressants and requesting
authorization from Workers’ Compensatioior another series of epidural steroid
injections. (Tr. at 396). Claimant began aiee of epidural steroid injections under
fluoroscopy on April 22, 200%.(Tr. at 493-506).

On April 30, 2003, Dr. Caraway of ¢hCenter for Pain Relief completed a
Workers’ Compensation Controlled Substa form regarding Claimant’s medical
treatment. (Tr. at 472). Dr. Caraway ndteéhat Claimant’s pain was chronic and
concentrated in his lower backd(). Psychological factors weneot found to be relevant
to Claimant’s treatmentld.). Dr. Caraway found that opits and injections improved
Claimant’s condition. Id.). Claimant was again examindxy Dr. Caraway on July 16,
2003 for complaints of lower back. (Tr. at 392—9Akkhough Claimant had re-injured
his back, Claimant stated that the epidural stenojelctions had provided him with “the
best relief ever.” (Tr. at 392). Dr. Caraway infoeth Claimant that there was little that
he could do and that Claimant hacaceked maximum medical improvemenitd.j. Dr.
Caraway recommended that Workers’ Compeiosaprovide Claimant with vocational
rehabilitation. (d.). Subsequently, on August 19, 2003, Claimant wasated by an
unknown source for burns on his leg. (Tr.24). The treating source prescribed an

antibiotic, Keflex, to treat the burndd(). On September 17, 2003, Claimant returned to

15 Claimant received additional injections on May 2003; June 10, 2003; April 27, 2004; June 1, 2004;
and June 14, 2005
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the Center for Pain Relief for an appoimgnt with Dr. Caraway. (Tr. at 389-91).
Claimant stated that he was severe pain and that his Lortab prescription aeén
denied by Workers’ Compensation. (Tr. at 389). @lant stated that Vioxx and
Neurontin helped to a limited extent and thegt continued to sleep poorly because of
the pain. [d.). Dr. Caraway reviewed Claimant’s MRI from the picus year and
concluded that there was nothing dinally significant in the MRI. Id.). Claimant
returned to Dr. Caraway’s office for treatnteémvo months later on November 12, 2003.
(Tr. at 387-88). Claimant complained of lower bgzkin and leg pain, which had
increased over the previous two montlas Workers’ Compensation denied his
authorization for use of Neurontin, Vioxand Lortab. (Tr. at 387). Dr. Caraway noted
that Claimant’s MRI was “unimpressive” artlat a physical examination of Claimant
revealed no significant motor or sensory defic{td.). Further, Dr. Caraway concluded
that Claimant had a good range of motiorttod cervical and lumbar spine and all of his
extremities. [d.). Claimant was found to be at maximum medical ioy@ment. (d.).
Dr. Caraway submitted a Medical Statement to therk#os’ Compensation agency,
stating that he believed Claimant should be autzesti to undergo vocational
rehabilitation as he was physically unalptereturn to his previous occupation. (Tr. at
474).

On February 11, 2004, Claimant retwd to Dr. Caraway’s office for an
appointment regarding treatment of his lower baakp (Tr. at 385-86). Dr. Caraway
noted that Claimant’s physical conditiommained the same and that Claimant was
having a variety of psychosocial and finandssgues. (Tr. at 385). Claimant requested an
increase in Lortab and another round ddrsid injections; Dr. Caraway noted that he

would consider one or two injections to tdemine if this provided a significant
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reduction in pain. Id.). Again, Dr. Caraway emphasid that Claimant's MRl was
unimpressive, stating “all [Claimant] has idalging disc without any significant spinal
stenosis. Certainly, this is not of the surgicatiety.” (Id.). Dr. Caraway then had a
“frank discussion” with Claimant regding Claimant’s use of opioidsid.). Claimant
denied any diversion or abuse of the noadion and explained that they helped
significantly in alleviating his pain.ld.). Claimant subsequently received two epidural
steroid injections on July 22, 2004, whi€haimant described as helping considerably
with his leg pain. Claimant remarked that Wwas able to perforrsome yard and house
work following the two injections he received. (Tat 383-84). Claimant added,
however, that his lower back pain continuddspite the injections. (Tr. at 383). Dr.
Caraway noted that Claimant got up slovidlgm his chair, but was able to stand and
squat without assistanceld(). Concluding that Claimat was at maximum medical
improvement, Dr. Caraway decided to begin weanitegn@ant off Neurontin and Vioxx
since they did not seem to adequately alleviatephis symptoms.ld.). Dr. Caraway re-
evaluated Claimant on September 27, 2004. (Tr. &-381). Claimant stated that
injections provided him with about three miths worth of relief and that the Zanaflex
he had been prescribed helped with his mafyjmotion. (Tr. at 380). Dr. Caraway noted
that Claimant had a hearing scheduled with Work&smpensation for October 6,
2004. (d.).

Claimant’s pain increased over the wantof 2004-2005. (Tr. at 376—79). Dr.
Caraway noted on March 23, 2005 that Claimant apgeééo be doing much worse as
evidenced by his pain and ddtilty getting out of the chair to the exam tablér.(at

376). Dr. Caraway again found that Claimant had cheal maximum medical

16 Zanaflex is used as a muscle relaxant. www.nih.gov
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improvement. d.). On July 27, 2005, Claimant again presented to @araway with
complaints of lower back pain. (Tr. at 374). Clamatated that the epidural injections
had provided him with three weeks relief from pafid.). Claimant indicated that he
was having financial problems, reporting thias temporary total disability had been
discontinued and he had sperilt @& his retirement money.ld.). Claimant asked Dr.
Caraway to fill out a form to re-open his Wers’ Compensation claim and to order a
repeat MRI. [d.). Upon examination, Dr. Caraway observed that @kt could move
all of his extremities without difficult, had good range of motion of his cervical and
lumbar spine, and had nodal neurological deficits.Id.). Explaining to Claimant that
he was at maximum medical improvemerdr. Caraway informed Claimant that
adequate grounds to re-open a Worké&smpensation claim did not exisid(). Dr.
Caraway further explained that MRI would not be helpful as there were no sualbic
options available to Claimant. (Tr. at 374).

On September 28, 2005, Dr. Carawaytmeth Claimant and explained again
that he did not think a MRI would be helpfyllr. at 371). However, Dr. Caraway did
agree to complete a request to re-open Claimantskéts’ Compensation claim. (Tr. at
371). Other than some symptoms ofpdession, Dr. Caraway did not find any
remarkable changes in Claimant’s health status.).(On January 4, 2006, Claimant
returned for an appointment with Dr. Carawéix. at 368—69). Dr. Caraway noted that
Claimant had begun part-time work at a car washt that this work aggravated
Claimant’s pain significantly. (Tr. at 368pr. Caraway reemphasized that Claimant was
at maximum medical improvement ti no neurological deficits.I1q.). Claimant
subsequently received one epidural steroidinrction in his lumbar spine on February

17, 2006. (Tr. at 491-492). At Claimant'sxtevisit on March 22, 2006, no changes in
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his condition were found and Claimant continuedvark part-time at the car wash. (Tr.
at 363—64).

Claimant returned again on June 26, 2006an appointment at the Center for
Pain Relief. (Tr. at 353—-54). Andrea Zekan, APRNMamined Claimant and found no
change in his medical condition. (Tr. at 35€Jaimant indicated that he was no longer
working at the car wash and asked Ms.k&e about the status of his Workers’
Compensation claim. He also requestedimerease in his Lortab prescriptiond)().
Ms. Zekan informed Claimant that he wduheed to speak with Dr. Caraway about
those issues and that she would be schedudirdyug screen for Claimant at his next
appointment. Id.). Claimant stated that he had not taken or used @mtrolled
substances.ld.). Ms. Zekan noted that the steroideantions had beewnery beneficial
for Claimant and suggested that he receive anotmer. (d.). Claimant’s drug screen
was positive for cannabinoid and opidasgpecifically hydrocode and hydromorphone)
usage. (Tr. at 359).

On July 13, 2006, Claimant returned to the CenterHain Relief for a follow up
appointment. (Tr. at 347-52). Claimamias examined by Steven Nelson, PA-C, for
continuing complaints of back pain. (Tr. 847). Mr. Nelson discussed the results of
Claimant’s drug screen and discussed another serfiegeroid injections.Ifl.). On
November 3, 2006, Claimant was seen at @eater for Pain Relief by Jessica Riddle,
PAC, for a follow up appointment. (Tr. at 337-3&Jaimant was unable to receive an
injection or medications as his authorizatitom Workers’ Compensation had expired
out since his last visit. (Tr. at 337.) Accongly, Ms. Riddle explained to Claimant that if
his drug screen that day came back posifivethe use of controlled substances they

would no longer be able to provide him witlarcotics for his pain management. (Tr. at
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338). Claimant admitted that he had used puama two weeks prior to that day. (Tr. at
337). Ms. Riddle explained thalhey would continue with a conservative treatmpian
for his back injury. (Tr. at 338). Claimant subseqtly received a epidural steroid
injection on January 16, 2007. (Tr. at 489390laimant returned to the Center for Pain
Relief shortly thereafter on January 22, 2007 withimplaints of increased radicular
pain. (Tr. at 323-26). Claimant stated ththe steroid injection had helped with his
lower back pain, but that the pain in his gr@ind legs was severe.r(at 323). Claimant
requested that Ms. Riddle prescribe him somieg stronger, as he was taking more
Lortab than prescribedld.). Ms. Riddle informed Claimant that she would mefill his
Lortab before it was due and would not increasegdasm medication.lf.). However,
Ms. Riddle noted that she would seek Work&asmpensation to authorize prescriptions
for Neurontin, Zanaflex, and Lortab for his paimtplaints. (d.).

On February 15, 2007, Claimant presehte the Emergency Room at St. Mary’s
Medical Center with complaints of pain imis right flank; a CT scan of his abdomen
confirmed the diagnosis of a kidney ston@r. 485-88). Claimant returned to the
Emergency Room at St. Mary’s five days laten February 20, 2007. (Tr. at 476-84).
Claimant’s pain had increased significantlydatihe kidney stone had not passed. (Tr. at
478-79). Rocco Morabito, MD, performed astyscopy and removed Claimant’s kidney
stone. (Tr. at 482).

On March 13, 2007, Claimant returned to the CefdeiPain Relief for treatment
with Ms. Riddle. (Tr. at 304—-15). Claimanomplained of lower back and bilateral groin
pain and emphasized that he was experiensiggificant radicular pain. (Tr. at 304).
Further, Claimant stated that the steroid atien was not as helpful as they had been in

the past. Id.). Claimant again tested positive for the use ofditogodone,
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hydromorphone, and oxycodone. (Tr. at830Ms. Riddle documented that Claimant
should not have oxycodone in his systendahat Claimant’s use of that drug would
need to be discussed at his next appointm@nt.at 312). Claimant’s medical condition
was the same at his follow up appointmentAgpril 16, 2007. (Tr. at 293-94). Claimant
requested another steroid injection; Ms. Ridaldgeed that this wodlbe an appropriate
course of treatmentld.). Claimant ultimately received the injection only @0, 2007.
(Tr. at 475).

B. AgencyAssessments

On June 11, 2007, Fulvio Franyutti, MB,state agency physician, reviewed the
medical evidence of record and completedREFC assessment of Claimant. (Tr. at 283—
90). Dr. Franyutti concluded that Claimant coulc¢asionally lift 20 pounds, frequently
lift 10 pounds, stand or walk about six hours a ,dsiy for six hours a day, and was
unlimited in his ability to push or pull. (Tat 284). Dr. Franyuttidentified numerous
postural limitations. Claimant could only occasally engage in activities that required
climbing ramps or stairs, balancing, stoopinmg,kneeling. (Tr. at 285). Claimant could
never engage in activities that required the clingoiof ladders, ropes, or scaffolds;
crouching; or crawling.I1¢l.). Dr. Franyutti noted no nmapulative, communicative, or
visual limitations for Claimant, but determad that Claimant was subject to several
environmental limitations. (Tr. at 286-87Dr. Franyutti concluded that Claimant
should avoid concentrated exposure to exte cold; fumes, odors, dusts, gases, and
poor ventilation; and hazards such as maehynor heights. (Tr. at 287). Dr. Franyutti
referenced Claimant’s reports stabbing and burning pain his lower back and groin
area which was aggravated by moving and prolongdthg and standing; difficulty

lifting anything heavier than five pounds,wsfting, bending, standing, sitting, kneeling,
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walking, stair climbing, concentrating, hearing,dasleeping; and occasional difficulty
putting on pants and socks although he was ablelaahe laundry and clean his
bathroom sink. (Tr. at 290). Dr. Franyuttiiopd that Claimant was partially credible
and that his allegations were only partyaupported by the medical record. (Tr. at
288).

On August 2, 2007, Uma Reddy, MD, shate agency physician, reviewed the
medical evidence of record and completedRFC assessment of Claimant. (Tr. at 529—
36). Dr. Reddy concluded that Claimant coolttasionally lift 50 pounds, frequently lift
25 pounds, stand or walk about six howrsday, sit for six hours a day, and was
unlimited in his ability to push or pull. (Tat 530). Claimant was limited to occasionally
climbing ramps, stairs, ladders, ropes, and saas$fobalancing; stooping; kneeling;
crouching; and crawling. (Tr. at 531). Reddy noted no manipulative, communicative,
or visual limitations for Claimant. (Tr. a$32—-33). Claimant was required to avoid
concentrated exposure to extreme cold, extreme, h@élatation, and hazards such as
machinery and heights. (Tr. at 533). Reddy opined that Claimant was partially
credible and that Claimant’s allegationsgaeding his back pain were only partially
supported by the record. (Tr. at 534). Dr. ReddytHer noted that she evaluated
Claimant’s hearing loss and fouma significant limitations.ld.).

VI. Claimant’'s Challenges to the Commissioner’s Deision

Claimant alleges that the Commiss@&is decision was not supported by
substantial evidence. He argues that the AL)YJfailed to fully and fairly develop the
record, (2) failed to recognizihe severity of Claimant’s impairments when coresetl
in combination, and (3) gave an improperpbyhetical to the vocational expert at

Claimant’s administrative hearing. (PIl. Br. at 18).
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VII. Analysis

Having thoroughly considered the evidence and thguments of counsel, the
Court rejects Claimant’s contentions as lacgkmerit. Additionally, the Court finds that
the decision of the Commissioner is supportadsubstantial evidence and should be
affirmed.

A. Duty to Develop Record

Claimant contends that the ALJ failed fidly develop the record with regard to
Claimant’s complaints of pain resulting fromegenerative disc disease of the lumbar
spine and sensorineural hearing loss in the rigiit 1. Br. 13—14). Further, Claimant
argues that the ALJ failed to fully develdhe record regarding Claimant’s depression,
constituting reversible error under the regulatiof®l. Br. 14). These arguments are
unpersuasive.

An ALJ has the duty to fully and fairly develop thecord, but is not required to
act as Claimant’s counsdllark v. Shalalaz8 F.3d 828 (8th Cir. 1994%ee alsdJ.S.—
Reed v. Massanark70 F.3d 838 (9th Cir. 2001Haley v. Massanari258 F.3d 742
(8th Cir. 2001);Smith v. Apfel231 F.3d 433 (7th Cir. 2000). To the contrany,AlLJ
has the right to presume that Claimant’s coeinsesented Claimant’s strongest case for
benefits.Nichols v. Astrue2009 WL 2512417 *4 (7tiCir. 2009) (citingGlenn v. Secy of
Health and Human Servs314 F.2d 387, 391 (7th Cil987)). Moreover, an ALJ’s duty
to develop the record does not mandate theabr she order a consultative examination
“as long as the record contain[ed] sufficientd®ance for the administrative law judge to
make an informed decision.”Ingram v. Commissioner of Social security
Administration,496 F.3d 1253, 1269 (®1Cir. 2007).See alspWeise v. Astrue2009

WL 3248086 (S.D. W.Va.). Ultimately, “[a]lthough ¢hALJ has thealuty to develop the

-29-



record, such a duty does not permit a clamahrough counsel, to rest on the record . .
. and later fault the ALJ for not performg a more exhaustive investigatiomMaes v.
Astrueg 522 F.3d 1093, 1097 (10th Cir. 2008%ee alsoSocial Security Act, 8
223(d)(5)(B), 42 U.S.C.A. § 423(d)@); 20 C.F.R. § 404.1512(d).

“An ALJ's duty to develop the record furh is triggered only when there is
ambiguous evidence or when the record is equdate to allow for proper evaluation of
the evidence.Mayes v. Massanari276 F.3d 453, 459-60 (9th Cir. 2001)hen
considering the adequacy of the record, G@oart must look for evidentiary gaps that
result in “unfairness or clear prejudice” to thaiohant.Brown v. Shalala44 F.3d 931,
935 (11th Cir. 1995). Aremand is not warradtevery time a claimant alleges that the
ALJ failed to fully develop the recordrown, 44 F.3d at 935 (finding that remand is
appropriate when the absence of availabecumentation creates the likelihood of
unfair prejudice to the claimant.). The d&€on of an ALJ will not be overturned for
failure to fully and fairly develop the readr‘unless the claimant shows that he or she
was prejudiced by the ALJ's failure. To dsliah prejudice, a claimant must demonstrate
that he or she could and would have aded evidence that might have altered the
result.”Carey v. Apfel230 F.3d 131, 142 (5th Cir. 2000).

i. Back Pain and Hearing Loss

If there were evidentiary gaps that resulted in amfess or prejudice to
Claimant, the ALJ would have been requireddevelop the record as to Claimant’s pain
resulting from degenerative disc diseasdhd lumbar spine and sensorineural hearing
loss in the right ear. However, in thisase, the ALJ had detailed records of
examinations, assessments, consultations, laboraaord radiological studies that

spanned the period from January 1998 through Aug@@$t7. These records provided
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substantial evidence of the status of @lant’s medical conditions as they existed
during the alleged period dfisability. Notably, neither @imant nor his counsel raised
any concerns regarding the adequacy oé thmedical record at the administrative
hearing. (Tr. at 18—40). The extensive treatrhrecords from the @e¢er for Pain Relief
at St. Mary’s Medical Center, various engency room visits, Workers’ Compensation
evaluations, and RFC assessments all edsed Claimant’s complaints of back and
groin pain and provided a chronologicalstary of Claimant’s pain symptoms. This
extensive documentation created a moranthadequate record from which the ALJ
could evaluate the persistence and sevearitgZlaimant’s complaints of back and groin
pain. In addition, the questiang of Claimant by his attorney and the ALJ duritige
administrative hearing further developed tleeord as to Claimant’s complaints of back
and groin pain. (Tr. at 28—31, 33—34). @aint had ample opportunity to describe the
pain that resulted from certain physical aittes, his use of pain medications, and his
regimen of injections. The ALJ thoroughigviewed these complaints in his opinion
denying Claimant’s applications for benefitsr(ht 14). To the extent that Claimant’s
hearing loss was discussed, neither Clantsatreatment records nor his testimony
suggested that he suffered from any sigaiit impairment. Asuch, the Court cannot
identify any evidentiary gaps in the medicacord or unfair prejudice; consequently,
the ALJ’s actions were appropriate in this case.

ii. Depression

Claimant’s argument that the ALJ failedd fully develop the record regarding
Claimant’s depression fails fasimilar reasons. Claimant Hahe ultimate responsibility
to prove his disability. 20 C.F.R. 8404.1512(a) aB4l16.912(a).See alsoStahl v.

Commissionr of Social Security Administratia2Q08 WL 2565895 *4 (N.D. W.Va.)
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(citing Highland v. Apfell49 F,3d 873 (8th Cir. 1998))Title 42 U.S.C. 8§ 423(d)(5)(B)
states:

In making any determination with spect to whether an individual is

under a disability or continues to lieder a disability, the Commissioner

of Social Security shall consider allidence available in such individual's

case record, and shall develop a complete medicabity of at least the

preceding twelve months for any casewhich a determination is made

that the individual is not under asdbility. In making any determination

the Commissioner of Social Securityadhmake every reasonable effort to

obtain from the individual's treating physician (other treating health

care provider) all medical evidence, including diagtic tests, necessary

in order to properly make such detdmation, prior to evaluating medical

evidence obtained from any other source on a caatu¢ basis.
However, as the United States Supreme Court not&bwen v. Yuckerthe :

severity regulation does not chantee settled allocation of burdens of

proofin disability proceedings . .the claimant first must bear the burden

. of showing that . . . he has medically severe impairment or
combination of impairments. . .It is not unreasonable to require the
claimant, who is in a better positioto provide information about his

own medical condition, to do so
482 U.S. 137, 146 (1987) (emphasis added).

Citing Dr. Caraway’s “diagaosis” of depression, Claimant argues that the ALJ
failed to develop the record regarding hismhad condition. (PI. Br. 14). Dr. Caraway
provided Claimant with a two-week samplela&ixapro on March 12, 2003. (Tr. 396). At
Claimant’s next appointment on July 160@3, there was no discussion of his use of
Lexapro, no prescription was signed, andfadher diagnosis of deression was noted.
(Tr. at 393). No subsequentention of depression was madatil July 27, 2005 when
Dr. Caraway noted in passingahClaimant exhibited signs of “some depressiofr’ at
374). The medical records are essentially devoidl@iumentation substantiating the
ongoing diagnosis and treatment of depression nGiait’s argument that the ALJ failed

to develop the record with respect to haBeged depression requires some factual
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foundation upon which to discern a gap the evidentiary record that would be
prejudicial to Claimant. “To establish prejudica claimant must demonstrate that he or
she could and would have adduced evidetihezg might have altered the resulCarey

v. Apfe| 230 F.3d 131, 142 (5th Cir. 2000). @reant makes no reference to the existence
of additional evidence that might hawdtered the result of the ALJ's decisiéh.
Accordingly, the Court has no basis upon which tmadude that the ALJ failed to
adequately develop the record and finds @lant’s argument to be without merit.

B. Impairments in Combination

Claimant argues that his impairmentsavhconsidered in combination “clearly”
equal a listed impairment. A determination di$ability may be made at step three of
the sequential evaluation when a claimant'gpairments meet or medically equal an
impairment included in the Listing. The purpasfehe Listing is to describe “for each of
the major body systems, impairments whicle aonsidered severe enough to prevent a
person from doing any gainful activitySee20 C.F.R. § 404.1525. Because the Listing is
designed to identify those individuals wheosedical impairments are so severe that
they would likely be found disabled regadeds of their vocational background, the SSA
has intentionally set the medical criteriafideng the listed impairments at a higher
level of severity than that required to meet tha&tstory standard of disabilitysullivan
v. Zebley,493 U.S. 521, 532 (1990). Inasmuels the Listing bestows an irrefutable
presumption of disability, “[flor a claimanto show that his impairment matches a
[listed impairment], it must meedll of the specified medical criteriaSullivan, 493

U.S. at 530.

17 Of note, Claimant did not raise the issue of depi@nin his applications for SSI or DIB, his request fo
reconsideration, his request for administrative hearing, or ahe administrative hearing itself.
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To establish medical equivalency, a al@nt must present evidence that his
impairment, unlisted impairment, or combinati of impairments, is equal in severity
and duration to all of the cetia of a listed impairmentd. at 520;See als?0 C.F.R. §
404.1526. In Title 20 C.F.R. § 404.1526etBSA sets out three ways in which medical
equivalency can be determined. First,tife claimant has an impairment that is
described in the Listing, but (1) does nothéit all of the findings specified in the
listing, or (2) exhibits all of the findings ulh does not meet the saity level outlined for
each and every finding, equivalency can bebbshed if the claimant has other findings
related to the impairment that are at leaseg@fial medical significance to the required
criteria. 8 404.1526(b)(1). Second, if the claimarnmpairment is not described in the
Listing, equivalency can be established $lyowing that the findings related to the
claimant’s impairment are at least of equaédical significance to those of a similar
listed impairment. 8 404.1526(b)(2). Finallf the claimant has a combination of
impairments, no one of which meets a ligtirrquivalency can be proven by comparing
the claimant’s findings to the most closelyadogous listings; if the findings are of at
least equal medical significance to the critecentained in any one of the listings, then
the combination of impairments will be ceidered equivalent to the most similar
listing. See, e.0.8§ 404.1526(b)(3).

As the Supreme Court clearly explainedSullivan, “[flor a claimant to qualify
for benefits by showing that his unlisted impairmeor combination of impairments is
‘equivalent’to a listed impairment, he mystesent medical findings equal in severity to
all the criteria for the one most similar listed impaent . . . A claimant cannot qualify
for benefits under the ‘equivalency’ step $lyowing that the overall functional impact of

his unlisted impairment or combination of impairnmigns as severe as that of a listed
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impairment.” Sullivan, 493 U.S. at 538 Ultimately, to determine whether a
combination of impairments equals the severityemd of a listed impairment, the
signs, symptoms, and laboratory datatoéd combined impairments must be compared
to the severity criteria of the Listing. “The fumahal consequences of the impairments .

irrespective of their nature or extengnnotjustify a determination of equivalence.”
Id. at 532 (citing SSR 83-19.

Here, the ALJ determined that Claimamdd the following severe impairments:
degenerative disc disease of the lumbaingpobesity and sensorineural hearing loss
(20 CFR 404.1520 (c)). (Tr. at 11,). @hALJ further concluded that Claimant’s
peritonsillar abscess, fractured thumb, higtof kidney stones, and history of leg burns
were non-severe impairmentsld(). Claimant did not explicitly identify any listed
impairment that he might satisfy based ugta combination of severe and non-severe
impairments. In this case, as Claimant'sese impairments involve the musculoskeletal
system or the auditory system, it is appriape to examine Claimant’s impairments in
combination under Listing 1.04 (Disorders ttfe spine) or Listing 2.10 (Hearing loss
not treated with a cochlear implant). To sd@ithe criteria for Listing 1.04 Claimant
must demonstrate that his impairments gombination are medically equal to a
disorder of the spine, which results in cpramise of a nerve root and shows evidence

of nerve root compression, spinal arachnsii, or lumbar spinal stenosis. The ALJ

18 The Supreme Court explained the equivalency cohtgpusing Down’s syndrome as an example.
Down’s syndrome is “a congenital disorder usuallgmifested by mental retardation, skeletal deformity
and cardiovascular and digestive problemk” At the time of theSullivan decision, Down’s syndrome
was not an impairment included in the Listing. @uattingly, in order to prove medical equivalencyao
listed impairment, a claimant with Down’s syndroin&d to select the single listing that most resemble
his condition and demonstrate fulfillmenttbfe criteria associated with that listing.

19 SSR 83-19 has been rescinded and replaced with®S7c, which addresses only medical equivalence

in the context of SSI benefits for children. Howemhe explanation of medical equivalency contained i
Sullivan v. Zemblyemains relevant to this case.
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compared Claimant’s clinical findings todting 1.04 and concluded that his medical
findings, signs, and laboratory data did noteh the criteria of the listing specifically

because there evidence existed of neuroldgdeficits necessary to meet or equal a
Listing under Section 1.04. (Tr. at 12).

The ALJ’s conclusion that Claimant did not satigfgting 1.04 is supported by
substantial evidence. Claimant was treatedldack and groin pain over the course of
ten years. During the course of his treatmemo physician ever diagnosed Claimant
with a neurological disorder of the spime its equivalent. Claimant was consistently
diagnosed as suffering from chronic lumbosastaain with radicular pain to his groin,
but wihtout nerve root compression, arachhisiis, or stenosis. No physician ever
recommended that Claimant have surgery on his bdtk.eover, Claimant’s other
impairments (obesity, hearing loss, peritdlasi abscess, fractured thumb, history of
kidney stones, and history of leg burns) do not licgie a neurological disorder that
would affect the spine. Claimant simplynraot satisfy the severity criteria of Listing
1.04.

Similarly, Claimant is unable to meet or equal ttr@eria of Listing 2.10. To
satisfy the criteria for Listing 2.10 Claimamntust demonstrate that his impairments in
combination are medically equal to:

A. An average air conduction hearing threshold 96f decibels or

greater in the better ear and amerage bone conduction hearing
threshold of 60 decibels or greater in the bettar, er

B. A word recognition score of 40 percent or lessthe better ear

determined using a standardized list of phoneticdllanced
monosyllabic words.

The ALJ examined Claimant’s clinical findings anancluded that his medical findings,

signs, and laboratory data did not meet thigecra of this listing specifically because
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there was no evidence of the requisite ager air conduction hearing threshold or word
recognition score under Listing 2.20(Tr. at 14).

The ALJ’s conclusion is supported bylstantial evidence. Charles Abraham,
MD, examined Claimant on April 23, 200a@r complaints of hearing loss and tinnitus.
(Tr. at 242—-43). Claimant reported having diffiguliearing his television and trouble
hearing in group situations. (Tr. at 24®r. Abraham described the results of an ENT
ear exam as “unremarkable” and diagnosedirthnt as suffering from sensorineural
hearing loss. If.). Dr. Abraham concluded that Claimant had sufferésb%
(approximately ¥2 of 1 percent) loss of function faoise induced hearing loss.I'd)).
On August 2, 2007, Uma Reddy, MD, a state agengysian, reviewed the medical
evidence of record and completed an RFC assessoféliaimant. (Tr. at 529-36). Dr.
Reddy assessed the evaluation of Claimalm¢aring loss and concluded that he had no
significant limitations. (Tr. at 534). Ndurther hearing loss examinations were
conducted. Claimant’s other impairmentsbésity, chronic back pain, peritonsillar
abscess, fractured thumb, history of kidney storeas] history of leg burns) do not
implicate a loss of hearing. Therefore, Claimaas failed to present evidence to support
a finding that Claimant’s average air coration hearing score exceeded the threshold
score or word recognition score and, therefdZlaimant has not satisfied Listing 2.10.

Assumingarguendothat Claimant’s argument is not that his impairmeare
medically equivalent to a listed impairmebyt that the overall functional consequence
of his combined impairments meets the statutdeyinition of disability, the analysis
shifts from the Listing to the ALJ's RF@ndings and the remaining steps of the

sequential evaluation. As the Four@ircuit Court of Appeals stated iWvalker v.

20 At the time of the administrative hearing, ttwerrent Listing 2.10 was found under Listing 2.08.

-37-



Bowen, |i]t is axiomatic that disability mayesult from a number of impairments
which, taken separately, might not be disabling, Whose total effect, taken together, is
to render claimant unable to engage in subttd gainful activity.” 889 F.2d 47, 50 (4th
Cir. 1989). The social security regulations provide

In determining whether your physical or mental inrpeent or

impairments are of a sufficient medicsdverity that such impairment or

impairments could be the basis ofigahility under the law, we will
consider the combined effect of all ydur impairments without regard to
whether any such impairment, if considered sepdyateould be of
sufficient severity.
20 C.F.R. 8§ 404.1523. Where there is a camabion of impairments, the issue “is not
only the existence of the problems, but also thgrde of their severity, and whether,
together, they impaired the claimant’s ability engage in substantial gainful activity.”
Oppenheim v. Finch495 F.2d 396, 398 (4th Cir. 1974). The ailment®ied not be
fractionalized and considered in isolatidiyt considered in combination to determine
the impact on the ability of the claimamnd engage in substantial gainful activity.
Reichenbach v. HeckleB08 F.2d 309 (4th Cir. 1985). The cumulativesgnergistic
effect that the various impairments have oairdlant’s ability to work must be analyzed.
DelLoatche v. Hecklef715 F.2d 148, 150 (4th Cir. 1983).

Here, the ALJ took into account the etienal and non-exertional limitations
that resulted from Claimant’s medicallyeterminable impairments in determining
Claimant’s RFC. The ALJ restricted QOwant to sedentary work based upon his
musculoskeletal condition, obesity, and losieéring. (Tr. at 12—15). Further, the ALJ
found that Claimant could not work in 39 environments and was subject to mild

postural and environmental limitationdd(). The ALJ provided a thorough review of

the objective medical evidence, the subjecstatements of Claimant, and the opinion
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evidence. d.). Moreover, at the administrativéhearing, the ALJ presented the
vocational expert with a hypothetical questithat required the expert to take into
account Claimant’s impairments in combirmati He asked the expert to assume that
Claimant had the exertional limitations id#red in his RFC asssment, as well as
additional postural and environmental limitatis. Despite being asked to assume all of
these restrictions, the vocatiahexpert opined that Claimant could perform cert@ibs
that existed in significant numbers in the econofdy. at 36).

The ALJ’s conclusion that Claimant’s mdination of impairments was not so
severe as to preclude Claimant from engagin substantial gainful activity is amply
supported by the medical record. No phiaic or therapist found that Claimant’s
impairments separately or in combinatiorepented him from engaging in substantial
gainful activity. Claimant’s main treatinghysicians, Dr. Muniz and Dr. Caraway,
consistently encouraged him to look for work and participate in vocational
rehabilitation. In both RFC assessments tkviewing physicians found that Claimant
could engage in “light” to “medium” extional work with mild postural and
environmental limitations. In light of thisubstantial evidence, the Court is satisfied
that the ALJ adequately considered and aaded for the overall functional impact of
Claimant’s combined impairments.

C. Hypothetical Posed to the Vocational Expert

Finally, Claimant argues that “[dJue tithe ALJ ignoring or giving very little
weight to substantial, objective evidenakrecord, the ALJ proposed and adopted an
hypothetical to the vocational expert whidid not wholly and completely address the
symptoms and problems suffered by [Claiman{Pl. Br. at 15). It is well-established

that for a vocational expert's opinion to béderant, it must be in response to a proper
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hypothetical question that sets fortall of the claimant's impairment&alker v.
Bowen,889 F.2d 47, 50-51 (4th Cir. 1989)l]t[is difficult to see how a vocational
expert can be of any assistance if henwst familiar with theparticular Claimant's
impairments and abilities-presumably, he must sttitg evidence of record to reach
the necessary level of familiarityW alker, 889 F.2d at 51. While questions posed to the
vocational expert must fairly set out alltbfe claimant's impairments, the question need
only reflect those impairments supported by theordcSee Chrupcala v. Heckle829
F.2d 1269, 1276 (3rd Cir. 1987). Finallyetinypothetical question may omit non-severe
impairments, but must include thoskat the ALJ finds to be sever8enenate v.
Schweikery19 F.2d 291, 292 (8th Cir. 1983).

The undersigned finds that the hypothetical, whithly incorporated and
paralleled the ALJ's RFC finding, is suppedt by substantial evidence. The ALJ posed
the following hypothetical to the vocational expert

| ask you then to hypothetically consid& person who's age is 39 at onset.

His education, training and work experience ashe present case. And

assuming that | should find that tiperson suffers from lower back pain,

secondary to [inaudible]. The pain goes into hig. |# is aggravated by
movement and activity. He apparendiso suffers from a hearing loss for

which he wears a hearing aide. He can communickag.dBut the hearing

loss, he would be precluded oln working around very noisy

environments. Consistent with thieack condition, he probably only

occasionally can do postural movements, climbinglahcing, stooping,
kneeling, crouching and crawling. He wants to avaidncentrated
exposure to extreme cold and to extreme heat, comated exposure to
vibrations, fumes, odors, dust, gases and poorikion, and hazards and

should not work at unprotected igkts [inaudible]. With [these]

restrictions, would there be any work such an iidlial could perform . ..

at the sedentary exertional level?

(Tr. at 36). The hypothetical posed to tha&cational expert, and as stated in the RFC

finding, described sedentary work witladditional postural and environmental

restrictions. (Tr. at 12, 36). This hypoticstl accurately reflas the medical records.
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Furthermore, the hypothetical and RFC finding irede that although the ALJ
discounted Claimant’s statements of insg&y and persistence of symptoms, the ALJ
fairly accommodated Claimant’s alleged impairmeansl complaints to the extent that
they were supported by the record. In lightloé medical evidence before the Court, the
undersigned concludes that the ALJ posegraper hypothetical to the vocational
expert.
VIIl. Conclusion

After a careful consideration of the evidenof record, the Court finds that the
Commissioner’s decisiols supported by substantial evidence. Therefore, dgient
Order entered this day, the findécision of the Commissioner A&~FIRMED and this
matter isDISMISSED from the docket of this Court.

The Clerk of this Court is directed to tramit copies of this Order to the Plaintiff
and counsel of record.

ENTERED: October 20, 2011.

Cheryl A. Eifert
United States Magistrate Judge
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