Perdue v. Astrue

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

DEBORAH L. PERDUE,

Plaintiff,

V. Case No.: 3:10-cv-1318

MICHAEL J. ASTRUE,
Commissioner of the Social
Security Administration,

Defendant.

MEMORANDUM OPINION

This is an action seeking review ofetlilecision of the Commissioner of Social
Security (hereinafter the “Commissionerflenying Claimant’s application for a
period of disability and diability insurance benefit€DIB”) under Title Il of the
Social Security Act, 42 U.S.C. § 4@B3. (Docket No. 1). Both parties have
consented in writing to a decision by the Unite@t8s Magistrate Judge. (Docket
Nos. 11 and 12). The case is presently pegdefore the Court on the parties’ cross
motions for judgment on the pleadings as articuatetheir briefs. (Docket Nos. 10

and 15).

The Court has fully considered theigdence and the arguments of counsel.

For the reasons set forth below, the Court findsatthhe decision of the

Commissioner is supported by substahérdidence and should be affirmed.
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Procedural History

Plaintiff, Deborah Perdue (hereinaft&Claimant”), filed an application for
DIB benefits on October 4, 2007, alleging a disépibnset date of May 2, 199€due
to diabetes, arthritis, sciatica, obesityjmpaleep apnea, and depression. (Tr. at 111-
16). The application was denied by thect&l Security Administration (hereinafter
“SSA”) on November 16, 2007. (Tr. at 564). Claimant requested reconsideration
on December 11, 2007. (Tr. at 55). The SSA deniddin@ant’s request for
reconsideration on January 24, 2008. (Tr. at 5@er€after, Claimant requested a
hearing before an administrative law juedghereinafter “ALJ”). (Tr. at 61). The
Honorable Charlie Paul Andrus, ALJ, presddover Claimant’s hearing on October
28, 2008. (Tr. at 19-447). The ALJ deni€thimant’s application by decision dated
February 25, 2009. (Tr. at 5-17). The ALd&cision became the final decision of the
Commissioner on September 18, 2010 whiea Appeals Council denied Claimant’s
request for review. (Tr. at 1-4). Claimanmtly filed the present civil action seeking
judicial review of the administrative decision puesit to 42 U.S.C. 8405(Qg).
(Docket No. 2). The Commissioner filedn Answer and a Transcript of the
Administrative Proceedings, and both past filed their Briefs in Support of
Judgment on the Pleadings. (Docket Nos8,710, and 15). Consequently, the matter
is ripe for resolution.

Il. Summary of ALJ’s Decision

Under 42 U.S.C. 8§ 423(d)(5), a claimant seeking liigg benefits has the

burden of proving a disability. Se#lalock v. Richardson, 483 F.2d 773, 774 (4th

1 Claimant mistakenly listed May 2, 1998 as the Hikgy onset date in her Disability Report and
noted this mistake in her brief. (Pl.’s Br. at 21y..
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Cir. 1972). A disability is defined as ¢h“inability to engage in any substantial
gainful activity by reason of any medically determable impairment which can be
expected to last for a continuous periotinot less than 12 months.” 42 U.S.C.
423(d)(D(A).

The Social Security Regulations establia five step sequential evaluation
process for the adjudication of disabilipfaims. If an individual is found “not
disabled” at any step of the process, furtirequiry is unnecessary and benefits are
denied. 20 C.F.R. § 404.1520. The first steghe sequence determining whether
a claimant is currently engaged isubstantial gainful employmentld. §
404.1520(b). If the claimant is not, théme second step requires a determination of
whether the claimant suffers from a severe impaimmbd. § 404.1520(c). If severe
impairment is present, the third inquiryvidether this impairment meets or equals
any of the impairments listed in Appendixto Subpart P of the Administrative
Regulations No. 4ld. § 404.1520(d). If the impairment does, then thencknt is
found disabled and awarded benefits.

However, if the impairment does not, the adjudicatoust determine the
claimant’s residual functional capacit{/RFC”), which is the measure of the
claimant’s ability to engage in substantial gaindictivity despite the limitations of
his or her impairmentdd. § 404.1520(e). After making this determination, trext
step is to ascertain whether the claimammpairments prevent the performance of
past relevant work.ld. § 404.1520(f). If the impairments do prevent the
performance of past relevant work, then the claimiaas established grima facie
case of disability, and the burden shiftsthe Commissioner to prove, as the final

step in the process, that the claimanalde to perform other forms of substantial
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gainful activity, when considering theatimant’s remaining physical and mental
capacities, age, education, and prior work expemsnid. § 404.1520(g)see also
McLain v. Schweiker, 715 F.2d 866, 868-69 (4th Cir. 1983). The Commissio
must establish two things: (1) that thaimant, considering his or her age,
education, skills, work experience, andygltal shortcomings has the capacity to
perform an alternative job, and (2) th#tis specific job exists in significant
numbers in the national economM.cLamore v. Weinberger, 538 F.2d. 572, 574
(4th Cir. 1976).

When a claimant alleges a mental impairment, thecigdo Security
Administration (“SSA”) “must follow a secial technique at every level in the
administrative review.” 20 C.F.R. § 401520a. First, the SSA evaluates the
claimant’s pertinent signs, symptoms, and laborat@sults to determine whether
the claimant has a medically determinabilental impairment. If such impairment
exists, the SSA documents its findindgdecond, the SSA rates and documents the
degree of functional limitation resulting from tlrapairment according to criteria
specified in 20 C.F.R. 8 404.1520a(c). That secpoavides as follows:

c) Rating the degree of functional limitation.

(1) Assessment of functional limitations is a coewpland highly

individualized process that requires us to consideitiple issues and
all relevant evidence to obtain anlgitudinal picture of your overall
degree of functional limitation. Waevill consider all relevant and
available clinical signs and laboratofindings, the effects of your
symptoms, and how your functioning may be affectad factors

including, but not limited to, chmic mental disorders, structured
settings, medication, and other treatment.

(2) We will rate the degree of yodunctional limitation based on the
extent to which your impairment(s) interferes wiybur ability to
function independently, appropriately, effectivedynd on a sustained
basis. Thus, we will consider such factors as tbaliy and level of
your overall functional performanceany episodic limitations, the
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amount of supervision or assistany®u require, and the settings in
which you are able to function.e8 12.00C through 12.00H of the
Listing of Impairments in appendix 1 to this subpdor more
information about the factors we codsr when we rate the degree of
your functional limitation.

3) We have identified four broad functional areasvhich we will rate

the degree of your functional limiti@n: Activities of daily living;

social functioning; concentration, persistence pace; and episodes

of decompensation. See 12.00C of the Listing of &amnm ents.

(4) When we rate the degree of liraiion in the first three functional

areas (activities of daily living; social functiorg; and concentration,

persistence, or pace), we will usestfollowing five-point scale: None,

mild, moderate, marked, and extreme. When we rhte degree of

limitation in the fourth functionairea (episodes of decompensation),

we will use the following four-point scale: Nonepn® or two, three,

four or more. The last point on each scale represendegree of

limitation that is incompatible wh the ability to do any gainful

activity.

Third, after rating the degree of fumambal limitation from the claimant’s
impairment(s), the SSA determines the setyeof the limitation.A rating of “none”
or “mild” in the first three functionalareas (activities of daily living, social
functioning, and concentration, persistenor pace) and “none” in the fourth
(episodes of decompensation) will result anfinding that the impairment is not
severe unless the evidence indicates tharehs more than minimal limitation in
the claimant’s ability to do basic worktadties. 20 C.F.R. § 404.1520a(d)(1).

Fourth, if the claimant’s impairment is deemed seyéhe SSA compares the
medical findings about the severe impairment and thting and degree and
functional limitation to the criteria of # appropriate listed mental disorder to

determine if the severe impairment meetssoequal to a listed mental disorder. 20

C.F.R. § 404.1520a(d)(2).



Finally, if the SSA finds that the clmiant has a severe mental impairment,
which neither meets nor equals a listetental disorder, the SSA assesses the
claimant’s residual function. 20 C.F.B.404.1520a(d)(3). The Regulation further
specifies how the findings and conclusiogached in applying the technique must
be documented at the ALJ and Appeals Council leaslfllows:

At the administrative law judge heagrand the Appeals Council levels, the

written decision issued by the admstrative law judge and the Appeals

Council must incorporate the pertinent findings axothclusion based on the

technique. The decision must shothhe significant history, including

examination and laboratory findingshe functional limitations that were
considered in reaching a conclusion about the ssvesf the mental
impairment(s). The decision must inckié specific finding as to the degree
of limitation in each functional arsadescribed in paragraph (c) of this
section.

20 C.F.R. §404.1520a(e)(2).

In the present case, at the first stejpthe sequential evaluation, the ALJ
found that Claimant had not engaged in substamgaaiful activity between May 2,
1999, the date of her alleged disabilitysen date, and Decembad, 2003, the date
on which she was last insured. (Tr. at Ednding No. 2). Turning to the second step
of the evaluation, the ALJ determinedathClaimant had the following severe
impairments: degenerative joint disea®f the feet and back, anxiety, and
depression. (Tr. at 10, Finding No. 3). The ALJther concluded that Claimant’s
diabetes, hypertension, carpal tunnehdgome, and obesity were not severe
impairments. (Tr. at 10-11, Finding No. 3). Unddretthird inquiry, the ALJ
determined that Claimant did not have an impairment combination of
impairments that met or medically equaled any & timpairments detailed in the

Listing. (Tr. at 11, Finding No. 4). Accdingly, the ALJ assessed Claimant’s RFC,

finding:



[C]laimant has the residual functial capacity to perform sedentary

work as defined in 20 CFR 404.1567(a) except shddcoccasionally

climb, balance, stoop, kneel, croudr, crawl; could not work in cold

temperature extremes or around excessive dust, dumrechemicals;

could not reach overhead; could stand 2-3 houral wér day at 1 hour

intervals, sitting was unaffectedand was limited to more simple,

routine work without significant public contact.
(Tr. at 13, Finding No. 5).

The ALJ then analyzed Claimant’s past work expereerege, and education
in combination with her RFC to deterneinher ability to engage in substantial
gainful activity. (Tr. at 15-17, FindingNos. 6—11). The ALJ considered that (1)
Claimant was unable to perform any pastevant work; (2) she was born in May
1958, and at age 45, was defined as a geunndividual age 18—49 on the date the
application was filed (20 CFR 404.1563B) she had a high school education and
could communicate in English; and (4) traersfbility of job skills was not material
to the disability determination because, under Mhedical-Vocational Rules, the
evidence supported a finding that Claimant was ‘“rda¢abled” regardless of
whether she had transferable job skillgl.). Based on the testimony of a vocational
expert, the ALJ found that Claimant could make acgssful adjustment to
employment positions that existed in sifggant numbers in the national economy,
such as an assembler, grader sorter, hadd packer. (Tr. at 16, Finding No. 10).
Therefore, the ALJ concluded that Claintawas not disabled and, thus, was not

entitled to benefits. (Tr. at 17, Finding No. 11).

[1l. Scope of Review

The issue before the Court is whetltke final decision of the Commissioner
is based upon an appropriate applicatiorithaf law and is supported by substantial

evidence. InBlalock v. Richardson, the Fourth Circuit Court of Appeals defined
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“substantial evidence” to be:

[E]vidence which a reasoning mindould accept as sufficient to

support a particular conclusion. It consists of emahan a mere

scintilla of evidence but may be m@what less than a preponderance.

If there is evidence to justify a refalsto direct a verdict were the case

before a jury, then there is “substantial evidehce.
Blalock v. Richardson, 483 F.2d 773, 776 (4th Cir. 1972) (quotingws v.
Celebrezze, 368 F.2d 640, 642 (4th Cir. 19H)6 This Court is not charged with
conducting ade novo review of the evidence. Instead, the Court’s fuomtis to
scrutinize the totality of the record dndetermine whether substantial evidence
exists to support the conclusion of the Commissiotfays v. Sullivan, 907 F.2d
1453, 1456 (4th Cir. 1990). The decisitor the Court to make is “not whether the
claimant is disabled, but whether the AL#iisding of no disability is supported by
substantial evidenceJohnson v. Barnhart, 434 F. 3d 650, 653 (4th Cir. 2005)
(citing Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 2001)). If substantigidence
exists, then the Court must affirm the decisiontltod Commissioner “even should
the court disagree with such decisioBlalock, 483 F.2d at 775A careful review of
the record reveals that the decision o# tiommissioner is based upon an accurate

application of the law and is pported by substantial evidence.

I[V. Claimant’s Background

Claimant was 40 years old at the timehefr alleged disability onset, 49 years
old when she filed her application for bengfiand 50 years old at the time of her
administrative hearing. Claimant had pravsoexperience working as an adult care
giver, a child care giver at a day care center,oacession seller, a clerk in a
department store, a housekeeper at a hospital briefly as a security guard. (Tr. at

129). Claimant had a high school educateomd was proficient in English. (Tr. at
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16).

V. RelevantEvidence

The Court has reviewed the Transcript Proceedings in its entirety,
including the medical records in ewdce, and summarizeBelow Claimant’s
medical treatment and evaluations to the extent thay are relevant to the issues
in dispute. The record includes medical ende that pre-dates Claimant’s alleged
disability onset date of May 2, 1999 and aeal evidence that post-dates Claimant’s
date of last insurance, December 31030 The Court considedethis evidence to
the extent that it provides a more acate understanding of Claimant’s medical
background.

A. Treatment Records

1. Prior to Disability Onset Date

Chronologically, the oldest record ievidence is dated May 16, 1991 and
details Claimant’s evaluation by Dr. Edtbster, at Scott Orthopedic, for complaints
of pain and nocturnal paresthesia in both wristsr. at 215—-16). Claimant reported
wearing wrist splints for the past three or four miles without relief. d.). Dr.
Foster noted that Claimant’s numbness wasalized in the median nerve. (Tr. at
215). Based on electrical studies ofafdhant’'s median nerve and x-rays of
Claimant’s hands, Dr. Foster concluded tiié&imant suffered from bilateral carpal
tunnel syndrome.l{.). Accordingly, he performed bilateral carpal tuhmelease
surgery on Claimant on May 28, 1991. (at.207-09). On June 3, 1991, Dr. Foster

examined Claimant and found that herist motion was “fair,” but that she

2 Paresthesia is a sensation of numbness, burningling, or pricking in the extremitySee
National Institute of Neurological Disders and Stroke at www.ninds.nih.gov.
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continued to experience paresthesia at nidgfir. at 210). On July 15, 1991, Dr.
Foster issued a return to work letter, stgtthat Claimant could return to work on
July 16, 1991. (Tr. at 201). Dr. Foster ndtihat Claimant’s paresthesia was resolved
and that she was doing “very well.” (Tr. at 202).

On January 10, 1995, Claimant wasndtted to River Park Hospital with
complaints of severe depression and anxiety. (T498—-92). Claimant complained
of insomnia; she reported going as longthsee days withoubeing able to sleep.
(Tr. at 190). Further, Claimant statdtiat she had crying spells, a decreased
appetite, and general lethargyd(. Claimant’s intake was completed by Dr.
Timothy Saxe, who recorded Claimant’s history odratach and bowel problems,
including diarrhea, constipation, sshach cramps, and stomach paind.).
Claimant reported taking Glucotrol, Hwlin NPH insulin, Zoloft, and Ativan.ld.).
She described experiencing anxiety attacks acconeganby chest pains,
palpitations, shortness of breath, and difficubyaiowing. (1d.). At the time of her
examination, Claimant was 52" and wéigd 210 pounds. (Tr. at 192). Based on
Claimant’s history and physical examimat, Dr. Saxe opined that Claimant
suffered from major depression with aety, insulin dependent diabetes mellitus,
possible irritable bowel syndrome, and gastroesgeha reflux. (d.). She was
admitted for treatment of her psychologli symptoms. At discharge two weeks
later, Claimant’s attending psychiatrist, Dr. Davidumphreys, summarized
Claimant’s treatment course, noting thatimerous laboratory tests, including
electrocardiograms, x-rays, and blood tesese all within normal limits. (Tr. at
186). Dr. Humphreys’ final dignoses were identical to those of Dr. Saxe. (Tr. a
187-89).
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In April 1997, Claimant began treatment with Mieial. Fredrick, a local
chiropractor, for back and knee pain. (@t.438). Claimant reported that her knee
pain began in February 1997 and that her back p&nted on April 27, 1997. (Tr. at
452). Between April 29, 1997 and Novemb®r 1997, Claimant saw Dr. Fredrick
twenty-one times. On each visit, she qoained of lower back, neck, and knee pain.
(Tr. at 431-38, 452, 455). Despite her ongoing ctaimgs, Claimant worked
throughout this six month period, often atting her back pain to lifting objects at
work. (Tr. at 435).

The record indicates that Claimant resumed treatnmeth Dr. Fredrick on
February 4, 1998. (Tr. at 430). Ovélne next six months, Claimant underwent
treatment for back pain and foot paon twenty-one separate occasions until
August 21, 1998. (Tr. at 425-30). Her pdircame increasingly centralized to her
lower back and heels. On August 21, 19@8imant reported to Dr. Fredrick that
her right shoulder was also causing her seyp=ia. (Tr. at 421). Claimant reiterated
this complaint to Dr. Fredrick at her next appoiretmi on September 8, 1998,
stating that she was unable to raise her right due to the pain in her shoulder.
(1d.). On September 9, 1998, Claimant ind&a she had not slept due to the pain in
her right shoulder and she reported expecieg a tingling sensation in her fingers.
(1d.). The following day, she advised Dr. Fredericlktlshe had gone to the hospital
for shoulder pain and had been prescrikmidtab and was told to consult with a
neurosurgeon regarding possible surgical options & right shoulder.l¢.).

On September 14, 1998, Claimant presented to thergency Room at St.
Mary’s Medical Center (“St. Mary’s”) with am pain that she felt might be related to

a cervical disk. (Tr. at 250). X-rays revealed macture, dislocation, or significant
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degenerative changes in Claimant’s righoglder or right humerus. (Tr. at 249).
Claimant was diagnosed with a rotatauffcinjury and discharged with her arm
placed in a sling. (Tr. at 250-51). She was insteddo consult with an orthopedic
surgeon and a neurosurgeon. (Tr. at 251).

On September 17, 1998, Claimant consulted with Dwis Bolano, an
orthopedic surgeon, for her right shouldeain. (Tr. at 197-98). Claimant did not
recall any specific injury to her shouldemytbstated that the strength in her shoulder
began to deteriorate significantly in eai$eptember 1998. (Tr. at 197). Claimant
informed Dr. Bolano of her previous trmaent by Dr. Fredrick and at St. Mary’s,
indicating that she was prescribed Rolmxiortab, and ibuprofen, but that these
did not relieve her pain.l4.). Dr. Bolano observed that Claimant had significan
rotator cuff weakness with external rotation strém@f only -3/5. (d.). X-rays
revealed no bone or soft tissue abnormedit (Tr. at 198). Dr. Bolano concluded
that Claimant had signs of a rotator cuff tealthough he felt that it was “somewhat
unusual” for a tear to have occurred satedy. Therefore, Dr. Bolano hypothesized
that Claimant might be suffering from a pseudo fsia of the rotator cuff due to a
severe impingement type syndromidl.J. He scheduled an arthrogram for Claimant
and recommended passive rehabilitatitreerapy with generalized rest of the
shoulder. [d.). Finally, Dr. Bolano stated that he did not beéethat Claimant’s
shoulder pain was neurological in origirecause her upper extremity exam, other
than the shoulder, was essentially normiad.)(

On September 25, 1998, an arthrogram of Claimanghkt shoulder was
performed and revealed no abnormalitiesaothographic evidese of a rotator cuff

tendon tear. (Tr. at 196). Following thethogram, Claimant returned to Dr. Bolano
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on October 8, 1998. (Tr. at 194). Dr. Botanoted that the artbgram did not show
a rotator cuff tear, but that Claimant continuedetdibit significant rotator cuff
weakness and pain. (Tr. at 194). He suggeéshjections to relieve the discomfort,
but Claimant refused them due her concéhnat they would negatively affect her
blood sugar levels.1d.). As an alternative, Dr. Bano recommended supervised
physical therapy.l¢.).

2. RelevantTime Period

On August 27, 1999, Claimant resumed treatmenh \Wit. Fredrick. (Tr. at
421). Over the next twelve months, Claintaeceived treatmédnfrom Dr. Fredrick
on sixteen separate occasions. (Tr. at 420—Although the severity of Claimant’s
pain varied over the twelve-month coursdreatment, she consistently complained
of shoulder, hip, and foot painld.). On September 24, 2000, Claimant presented
to the Emergency Department at Cabellriimgton Hospital, complaining of lower
back pain. (Tr. at 221-23). Claimant statbat the pain radiateohto her chest and
that she felt a pulse in her back. (Tr.221). A x-ray of Claimant’s lumbar spine
revealed no bone or joint abnormalitiesGtaimant’s lumbosacral vertebrae. (Tr. at
229). The attending physician informed @fent that she was likely suffering from
a muscle strain. (Tr. at 223). Claimantsmdischarged and instructed to apply heat
to her back, sleep on a firm mattressyoid prolonged sitting, and take the
prescribed pain medication, Darvocdd.j.

On October 27, 2000, Claimant cofted with Dr. David Weinsweig, a
neurosurgeon, for persistent lower backlplems. (Tr. at 234—35). Dr. Weinsweig
noted that Claimant’s lower back pawas her main complaint and she described

the pain as radiating down her right leg perstaterally to the ankle. (Tr. at 234).
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She indicated that sitting and lying down did naithoer her, but that walking
exacerbated her painld). Claimant stated that she had tried physical apgr
chiropractic care, and pain medication,tbhwthing seemed to help alleviate her
symptoms. (d.). A physical examination revealed that Claimami®tor strength
was strong throughout her upper and lower extresmiti{d.). In addition, her
sensation, reflexes, and gait were all normkd.)( Dr. Weinsweig concluded that
Claimant suffered from lower back pain, possibldicular in nature. Noting that x-
rays of Claimant’s lumbar spine weremmal, Dr. Weinsweig ordered an MRI of the
cervical and lumbar spine and recommendteat Claimant seek treatment at a pain
clinic. (Id.). The MRI was performed on November 6, 2000 andwsdd signs of
degenerative disease. (Tr. at 231). Theliologist documented that Claimant’s
vertebral body alignment appeared withimormal limits, but that there were
multiple disc protrusions, canal stenosasd disc herniations at C4, C5, C6, and C7.
(1d.). With respect to Claimant’s lumbar spine, the iodabist found that the
vertebral body alignment appeared norneald there was no evidence of disc
herniation or spinal stenoses, althougmgomild disc desiccation was present at
the L3-L4 and L5-S1levelslid.). On November 10, 2000, after reviewing Claimant’s
MRI results, Dr. Weinsweig diagnosed Claintavith small disc protrusions at the
C4-C5, C5-C6, and C6-C7 levels. (Tr.282—-33). Dr. Weinsweig concluded that this
was evidence of multi-level cervical distisease, but noted that none of the
protrusions were particularly severe. (Tr.282). With respect to Claimant’s lumbar
spine, Dr. Weinsweig observed no abnormalitied.)( Dr. Weinsweig opined that
the findings did not justify surgical inteention and recommended that Claimant

seek treatment at the Cabell Huntington HospitahPdanagement Centerld.).
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In conclusion, Dr. Weinsweig stated that@hant’s pain was “a difficult problem.
She really needs to lose weight. Obvioudilgjs is not the oly solution to her
problems, but should help. 8says she knows thisid.).

On November 14, 2000, Claimant resed treatment with Dr. Fredrick, still
complaining of lower back and neck pai(lr. at 419-20). In November 2000,
Claimant received treatment from Dr. Fredrick thtaees. (d.). On July 14, 2001,
Claimant was admitted to the EmerggnBepartment at Cabell Huntington
Hospital with complaints of severe back and ribmp&iTr. at 406-08). X-rays of
Claimant’s right ribs revealed well-minerzadd osseous structures with no evidence
of an acute displaced fracture. (Tr.429). On November 23, 2001, Claimant was
again treated by Dr. Fredrick for complasnéf continuing mid to lower back pain.
(Tr. at 419).

In early 2002, Claimant began to experience intietent chest pain and
Claimant was admitted to St. Mary's on Februarg®02. (Tr. at 258—-59). Claimant
reported experiencing sharp pain in her chest thdiated outward into her back
and neck. (Trat 258). Claimant also complained of nausea, butm@asymptoms of
vomiting or diaphoresis. The attendinghysician gave Claimant nitroglycerin,
which alleviated her pain.ld.). An x-ray of Claimant’s chest revealed that her
heart, lungs, and mediasternum were alhwi normal limits with no evidence of
acute disease within her chest. (Tr. at 245-46).

On February 7, 2002, Claimant was examined by [2or@e Linsenmyer, I,

a cardiologist practicing at St. Mary’s. (Tat 255-57). Dr. Linenmyer recorded that
Claimant had been experiencing chest paiermittently over the past six months,

which began in the mid-substernal araad radiated outwards to her back. The
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pain, which felt like someone was sitting her chest and was often accompanied by
extreme shortness of breath, typically ocadwith physical activity, after eating,
or sometimes while resting. (Tr. at 255)Dr. Linsenmyer described Claimant’s
symptoms as “very worrisome” and infoed Claimant of her medical treatment
options, including cardiac theterization. (Tr. at 256). Claimant expressed her
desire to proceed with the cardiac cathetation procedure. (Tr. at 257). Later that
day, Claimant was also examined Ir. Ron Brownfield, a family medicine
specialist, for preoperative clearance. (&t.252—54). Dr. Brownfield’s account of
Claimant’s symptoms was sitlar to that of Dr. Linsenmyer. In addition to Dr.
Linsenmyer’s concerns, Dr. Brownfield gpessed concern that Claimant might be
suffering from angina. (Tr. at 253). Furth®r. Brownfield noted that Claimant was
morbidly obese, reported difficulty controlling heliabetes, had a strong family
history of arteriosclerotic vessel diseaaed continued to experience symptoms of
gastroesophageal reflux disease. (Tr. at 254). Hdbownfield cleared Claimant for
catheterization.

On February 19, 2002, Claimant returned to St. Nsarfpr a post
catheterization follow-up appointment withr. Brownfield. (Tr. at 315-16). Dr.
Brownfield noted that the results of Glaant’s heart catheterization were “totally
normal.” (Tr. at 315). In his assessment, Dr. Bréeid concluded that Claimant
probably had chronic cholecystitis in addition terhType |l diabetes, back pain,
and insomnia. (Tr. at 316). Accordingly, bedered an ultrasound, which ultimately
revealed no abnormalities in Claimantiser, gallbladder, bile ducts, or right
kidney. (Tr. at 319). On April 5, 2002, Claimantpaeted to Dr. Brownfield that she

was still experiencing chest pain. (Tr. 814). She requested a prescription for
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another medicine as the Vioxx and Celebrex werehedping. (d.).

On June 3, 2002, Claimant resuma@atment with Dr. Fredrick for her
lower back pain. (Tr. at 418). Aradiographieport revealed simple scoliosis of the
cervical spine and subluxations of the C7, T®0, and L5 discs. (Tr. at 442). At Dr.
Fredrick’s request, Claimant rated her pain on alesof one to ten: lower back,
8/10; neck, 5/10; and right heel and right leg, D/ (Tr. at 448-49). Claimant
reported taking a variety of medicationg fibifferent medical conditions, including:
Bextra for arthritis, Prevacid for refluXestril for blood pressure, and Tranxene for
anxiety. (d.). Claimant stated that Bextra helgpp reduce her pain symptoms during
the day, but that she needed a higher dosadast her through the evening. (Tr. at
313). On August 11, 2003, Dr. Fredrickmpleted a radiographic examination of
Claimant’s back. (Tr. at 441). Based on files, Dr. Fredrick opined that Claimant
had hypolordosis and scoliosis of thaervical spine and misalignment and
hyporlordosis of the lumbar spindd().

On August 20, 2003, Claimant was examined by DovBrfield. (Tr. at 305—
06). Claimant wore orthotics and Rockpatioes to her appointment because “her
feet [were] killing her.” (Tr. at 305). She reped seeing a podiatrist, who
suggested heel surgery. Claimant also ptamed of a knot under her right rib with
chronic right-sided rib pain that was exacerbatgdanmving and coughingld.). Dr.
Brownfield concluded that Claimant wasiffering from proctitis, costochondritis,
severe plantar fasciitis, and Type Il diabetdsl.)( For therapeutic purposes, Dr.
Brownfield recommended support shoesdaa plastic heel cup and instructed
Claimant to continue taking Bextra. (Tr. 306). He advised Claimant to follow his

recommendations for at least a few weeks be&eriously considering heel surgery.
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On September 10, 2003, Claimant was examined atvBmg Eye Center for
complaints of difficulty focusing and epised of light blindness when driving at
night. (Tr. at 345). Because these probleras be related to diabetes, a diabetic eye
examination was performed. The examiion revealed no abnormalities in
Claimant’s eyesight and a best correctexbal acuity of 20/20. (Tr. at 346).

3. Post Date Last Insured

On July 19, 2004, Claimant reinitiated treatmerthwDr. Fredrick for her
lower back, hip, leg, and foot pain. (Tat 414). In addition, on October 18, 2004,
Claimant underwent a colonoscopy perfodniegy Douglas Henson, MD, at Cabell
Huntington Hospital. (Tr. at 394). Theesults of the colonoscopy were normal.
(1d.).

On July 3, 2005, Claimant was adted to the Emergency Department at
Cabell Huntington Hospital with complaints of armdaelbow pain resulting from a
fall. (Tr. at 383—389). Claimant also c@tained that she had noticed blood in her
urine following the fall. (d.). An x-ray of Claimant’s ght elbow, humerus, shoulder,
and forearm showed no evidence of bone or jointaabrality. (Tr. at 390). On
December 24, 2006, Claimant was ath®md to the emergency room at Cabell
Huntington Hospital for complaints of riglilank pain and an injury to her right leg
and ankle from falling off a chair. (Tr. at 372—88everal days later on December
29, 2006, Claimant returned to the Emgency Department at Cabell Huntington
Hospital complaining of radicular pain down her higflank. (Tr. at 362-70).
Claimant stated that she was experien@egere pain and have been vomiting and
unable to take her medicine for several dayg.)( The attending physician

concluded that Claimant was suffering from kidneyres. (d.).

18



On January 3, 2007, Claimant was exaed by Dr. Brownfield following her
visit to the hospital. (Tr. at 347-50). DBrownfield documented that Claimant had
been suffering from kidney stones and was comptejraf persistent abdominal and
back pain that had been occurring for twothoee weeks. (Tr. at 347). Claimant
also stated that she experienced chest frguently. (Tr. at 348). According to
Claimant, the chest pain occurred thghout the day and at nightd(). Claimant
noted that her chest pain was exaceedaby exertion and had been present
intermittently for the past several year$d.J. Dr. Brownfield cleared Claimant to
undergo surgery by Dr. Molina for treatment of théney stones. (Tr. at 350).

On April 14, 2007, Claimant resumed treatment with Fredrick. (Tr. at
445). Claimant reported lower back pain that raeldatlown into her right legld.).
Claimant also reported neck pain, knee paind that she was suffering from kidney
stones. (Tr. at 413). On April 19, 200Dr. Fredrick completed a radiographic
examination of Claimant’s back pain that revealeese hyporlordosis of the
cervical spine, subluxation of the thoraspine, and hyporlordosis of the lumbar
spine. (Tr. at 439). Dr. Fredrick notedatthClaimant’s leg was injured in December
2006 and she had sprained ligaments fribvat injury. (Tr. at 446). Between April
and November of 2007, Claimant received treatmeamfDr. Fredrick on thirteen
different occasions. (Tr. at 410-13, 461-62). Clantis back and leg pain varied
over this period of time but her description of kaand leg pain was consistent.
(1d.).

On May 16, 2008, Claimant was admitted to St. Mamwith complaints of
dyspnea, wheezing, heart palpitations, andabhlessness at night. (Tr. at 516—18).

She was seen in consultation by Dr. Terrance Rassardiac electrophysiologist.
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Dr. Ross perceived an atrial flutter and evalua@aimant to determine whether
she was an appropriate candidate for cardiac adatiTr. at 518). Claimant was
also examined by Dr. Christine Gilkersam cardiologist. (Tr. at 540-43). Claimant
reported to Dr. Gilkerson that she h&@gen experiencing extreme shortness of
breath and that her dyspnea and fatigud tvarsened in the previous three weeks.
(Tr. at 540). Dr. Gilkerson noted that Claimant hadrial fibrillation and
experienced serious chest pressure and musclesnspdsl.). Dr. Gilkerson found
that Claimant was suffering from new-ons®rial fibrillation and had significant
risk factors that would contribute to the early diepment of coronary artery
disease. (Tr. at 542). A x-ray of Claimi&s chest revealed no acute or active
pulmonary disease and a mildly enlarged heart. &kr546). On May 17, 2008,
Claimant was examined by Dr. Ellen Thompson. (Tir5a0—-34). Dr. Thompson’s
patient history for Claimant was similar tbose of Dr. Ross and Dr. Gilkerson. (Tr.
at 530). Based on this patient histodr. Thompson recommended an ischemic
evaluation, including a left heart cathaation and an echocardiogram. (Tr. at
533). The May 19, 2008 echocardiogram report reagalo abnormalities. (Tr. at
528-29). On May 20, 2008, Claimant derwent a stress test conducted by Dr.
Gilkerson. (Tr. at 523—24). Dr. Gilkerson noted tldaimant’s heart maintained a
regular rate and rhythm without a sign#itt hypertensive response. (Tr. at 523).
Claimant did experience symptoms of nausea andtchisess, which resolved
“fairly immediately” after the conclusion of thedte (d.). Dr. Gilkerson did find a
continued atrial flutter in Claimantlseart throughout the stress testl.).

On May 23, 2008, Dr. Gilkerson inserted a centvahous catheter into

Claimant’s heart. (Tr. at 519—-21). Dr.li&rson discharged Claimant and concluded
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that Claimant suffered from: atrial fibrileon, atrial flutter, hypertension, diabetes,
obstructive sleep apnea, esophageal redlisease, hyperlipidemia, and obesity. (Tr.
at 535-37). Several days after discherglaimant was examined by a family
physician, Dr. Gary D. Cremeans, in a follow-up apygment. (Tr. at 550). Claimant
reported having swelling in her feet and headachlks$). Dr. Cremeans noted
Claimant’s history of hypertension and stated thatbelieved she would likely need
to go back on an ace inhibitoo alleviate her hypertensionld(). On July 17, 2008,
Claimant was seen again by Dr. Cremeails. at 548). Claimant complained of
swelling in her hands and feet, persistehest pain, depression, and anxietd.).
She stated that her arthritis had been causingigaificant pain for several weeks.

(1d.). Dr. Cremeans prescribed Zoloft tolpanitigate Claimant’s depression and

anxiety. (d.).
B. AgencyAssessments
1. Physical Health Assessments

On November 14, 2007, Kathy Westfall, a single diemei maker, completed a
Physical Residual Functional Capacity AssessmefQ)RPhysical. (Tr. at 463—70).
Ms. Westfall made no RFC findings, noting that @laint had submitted insufficient
evidence to the SSA upon which to asskes functional abilities. (Tr. at 470). Ms.
Westfall further noted that the record comted an eye exam from December 12,
2003 and an EKG from September 24, 200i@.)( The EKG was unremarkable.
(1d.). The only other evidence includedmeplaints of lower back pain and that
Claimant walked with a mild limpld.).

On January 23, 2008, James Egnor, MD, complet&F&-Physical at the

request of the SSA. (Tr. at 502-09). He found t@Rtimant could occasionally lift
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50 pounds, frequently lift 25 pounds, stand or waltlout six hours a day, sit for six
hours a day, and was unlimitéd her ability to push or pull. (Tr. at 503). Drg&or
identified numerous postural limitation8ased on Claimant’s chronic pain and
morbid obesity, Dr. Egnor concluded that Claimaatid only occasionally engage
in work activities that required: climbingamps, stairs, ladders, ropes or scaffolds;
balancing; stooping; kneeling; crouching;@awling. (Tr. at 504). He identified no
manipulative, visual, or comnnicative limitations, but determined that Claimant
was subject to several environmental liations. (Tr. at 505-06). Dr. Egnor
concluded that Claimant should avoid centrated exposure to extreme cold and
hazards, such as machinery and heigfits. at 506). After reviewing the medical
record, Dr. Egnor found that Claimamas morbidly obese and suffered from
chronic athralgia without a decline in neusgical or motor skill functions. (Tr. at
509). Dr. Egnor made no credibility finding and veéd Claimant’s RFC to
“limited” due to Claimant’s morbid obesity and othmedical issuesld.).

2. Mental Health Assessments

On November 15, 2007, Jim Capage, Ph.D, complet@syhiatric Review
Technique (PRT) at the request of the SE/. at 472-85). Dr. Capage did not
provide a medical disposition due to a lawksufficient evidence. (Tr. at 472). Dr.
Capage noted that there were no records prior tceBdoer 31, 2003, the date on
which Claimant was last insured. (Tr. at 484). Candary 21, 2008, Debra Lilly,
Ph.D, completed a PRT at the request of the SSA.dTT488-501). Dr. Lilly noted
that evidence prior to the disability onskdte of May 2, 1998 showed that Claimant
suffered from major depression, chronpain, irritable bowel syndrome, and

gastroesophageal reflux. (Tr. at 500). whwver, no evidence for the time period
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between the alleged onset date and the date ofilastrance was presented to Dr.
Lilly. (1d.). Therefore, Dr. Lilly was unable tessue a medical disposition due to lack
of sufficient medical evidenceld.).

VI. Claimant's Challenges to the Commissioner’s Deision

Claimant contends that the CommisstoBs decision is not supported by
substantial evidence because: (1) the Akded in finding that Claimant’s diabetes
and obesity were not severe impairments ad not significantly limit her ability
to perform basic work-related functions; (2) theJAfailed to take into account
Claimant’s diabetes and obesity in assessitgymant’s RFC; (3) the ALJ failed to
consider the records of Claimant’s exs#ve chiropractic treatment with Dr.
Fredrick; and (4) the ALJ improperly evaludt€laimant’s credibility. (Pl.’s Br. at
7-10).

VII. Analysis

Having thoroughly considered the egice and the arguments of counsel,
the Court rejects Claimant’s contentions lasking merit. Additionally, the Court
finds that the decision of the Commissionsrsupported by substantial evidence
and should be affirmed.

A. The ALJ’s Severity Finding

Claimant first challenges the ALJ'snfiling that Claimant’s diabetes and
obesity were not severe impairments and dbt significantly limit her ability to
engage in basic work activities. Pointibg her treatment by numerous physicians,
Claimant contends that the objective meadievidence supports the conclusion that
her obesity and diabetes significantly affected hbility to engage in work-related

functions.
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Social Security Regulations provideetbasic definition of disability as:

the inability to do any substantiglainful activity by reason of any

medically determinable physical enental impairment which can be

expected to result in death or which has lastedaor be expected to

last for a continuous period of not less than 12ntg. To meet this

definition, you must have a sewe impairment(s) that makes you

unable to do your past relevant worded 8 404.1560(b)) or any other

substantial gainful work that ests in the national economy.
20 C.F.R. § 404.1505(a). Under the fit®ys sequential evaluation process for the
adjudication of disability claims, if # claimant is not currently engaged in
substantial gainful employment, then teecond step requires a determination of
whether the claimant suffers from a severe impaminéd. at § 404.1520(c). A
“severe” impairment is an impairment or combinatiaf impairments that
significantly limits a claimant’s physical anental ability to do basic work activities.
Id. at § 404.1521(a). “Basic work activitiésfefers to “the abilities and aptitudes
necessary to do most jobs.” 20 C.F.R. #4321(b). “[Aln impairment(s) that is not
severe’ must be a slight abnormality (oc@ambination of slight abnormalities) that
has no more than a minimal effect on thlglity to do basic work activities.” SSR
96-3p (citing SSR 85-28)%ee also Albright v. Commissioner of Social Sec. Admin.,
174 F.3d 473, 478 n. 1 (4th Cir. 1999)t(ng Evansv. Heckler, 734 F.2d 1012, 1014
(4th Cir. 1984)). “A determination that andividual's impairmat(s) is not severe
requires a careful evaluation of the medioadings that desche the impairment(s)

(i.e., the objective medical evidence and/ampairment-related symptoms), and an

informed judgment about the limitatioresnd restrictions the impairment(s) and

3 Examples of “basic work activities” are (1) ploal functions such as Mking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, orahdling; (2) capacities for seeing, hearing, and
speaking; (3) understanding, carrying out, amemembering simple instructions; (4) use of
judgment; (5) responding appropriately to supdoris co-workers and usual work situations; and
(6) dealing with changes in a routine ikasetting. 20 C.F.R. § 404.1521(b).
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related symptom(s) impose on the indivads physical and mental ability to do
basic work activities.” SSR 96-3p (citing SSR 96).7p

Here, the ALJ reviewed the record and correctlyrfd that Claimant’s
diabetes and obesity did not significantlynlt Claimant’s ability to engage in basic
work activities. After finding that Claimant8egenerative joint disease, anxiety, and
depression were severe impairments, the ALJ evatlidhhe evidence pertaining to
Claimant’s diabetes. The ALJ acknowledg@lhimant’s diagnosis and treatment for
diabetes, but noted that according to the mediedords, her diabetes was
controlled by medication.ld.). The ALJ also considered the effect of Claimant’s
obesity on her ability to perform basic work adies. (d.). He confirmed that
during the relevant time period, Claimanas five feet two inches tall and weighed
approximately 265 poundsld.). The ALJ recognized that multiple physicians had
diagnosed Claimant as suffering from obgsitut found nothing in these records to
suggest that Claimant’s obesity significantimited her ability to engage in basic
work activities.

The ALJ’s finding that Claimant’s diabetes and sibg were not severe
impairments and did not significantly limit hehysical or mental ability to perform
basic work activities is supported by stdnstial evidence. During the relevant time
frame, no treating physician found thatahant’s diabetes significantly inhibited
her capacity to complete her daily taskSimilarly, no physician placed any
functional restrictions or limitations on &mant’s work activities, although during
this period, Claimant was operating a day care eenmn her home. As the ALJ
noted, Claimant’s diabetes was diagnosed on Janufrry1995, prior to her

disability onset date. (Tr. d92). She was placed on mediion to control her blood

25



sugar and appeared to manage well. Obrkary 7, 2002, Claimant was examined
by Dr. Brownfield after presenting to St. Mary'stivichest pain. (Tr. at 252-54).
During this consultation, Claimant statéldat she was having difficulty controlling
her diabetes. (Tr. at 254). However, orbReary 19, 2002, Dr. Brownfield reviewed
Claimant’s glucose diary and opined that her diabetvas “under fairly good
control.” (Tr. at 316). Claimant did malisplay signs and symptoms consistent with
the complications of diabetes and herajse regimen required no modifications.
She received a visual examination on September20®3 that was specifically
targeted to uncover evidence of abnormastrelated to diabetes. (Tr. at 346). The
examining ophthalmologist noted no worrisome fingsnand determined that
Claimant’s best correctedsual acuity was 20/201d.). Consequently, the available
records contradict a finding that Claimand®&betes was a severe impairment.
Similarly, during the relevant time pied, no treating physician documented
limitations or recommended restrictions @mimant’s activities as a consequence
of her obesity. On October 27, 200@r. Weinsweig conducted a physical
examination of Claimant, which revealed that Clamtimmotor strength was strong
throughout her upper and lower extremitiegslahat Claimant’s sensation, reflexes,
and gait were all normal. (Tr. at 234-35). On Nowan 10, 2000, following an
MRI, Dr. Weinsweig stated that Claimantisck pain was “a difficult problem. She
really needs to lose weight. Obviously, tligsnot the only solution to her problems,
but should help. She says she knows th{3r. at 232). Rather than instructing
Claimant to limit her activies, however, Dr. Weinsweigferred Claimant to a pain
clinic to help her manage her daily rou¢i. Likewise, Dr. Brownfield repeatedly

noted that Claimant was morbidly obe&eit also documented that she ran a day
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care business out of her home. (Tr. a92242, 252, 315, 334). Despite having
knowledge of Claimant’s business, whidikely placed substantial physical and
mental demands on her, Dr. Brownfieldade no recommendation that Claimant
limit her activities. Claimant’s gynecologisDr. Haddox, also diagnosed Claimant’s
obesity. (Tr. at 281). However, like DwWeinsweig and Dr. Brownfield, Dr. Haddox
did not recommend or require any limitanis on Claimant performing basic work
activities.

A diagnosis of obesity, even morbid obesity, is rddterminative of the
severity of this impairment. Social Security Ruli®@-1p makes it clear that no
specific Body Mass Index (“BMI”) equates withfinding of “severe” or “non-severe”
impairment. Instead, a determination of severity nsade based upon “an
individualized assessment of the impact of obesityam individual’'s functioning.”
SSR 02-1p. Here, the record substalftisupports the ALJ’s conclusion that
Claimant’s obesity did not significaly affect her functioning.

Moreover, Claimant’s argument that her diabetes abésity constituted
severe impairments that significantly limited hdvilay to engage in basic work
activities is substantially weakened byetfact that she worked throughout much of
the relevant time period. Basic worktatties are “the abilities and aptitudes
necessary to do most jobs[,]” including: (1) phwydidunctions such as walking,
standing, sitting, lifting, pushing, pullingreaching, carrying, or handling; (2)
capacities for seeing, hearing, and spagki(3) understanding, carrying out, and
remembering simple instructions; (4) use of judgmen5) responding
appropriately to supervision, co-workersdansual work situations; and (6) dealing

with changes in a routine work setting. 2F®R. § 404.1521(b). It is reasonable to
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conclude that running a day care business wouldiireghe use of all of these basic
abilities. In light of the objective medicéihdings and the description of Claimant’s
daily activities during the insured peripthe Court finds that the ALJ’s decision
that Claimant’s diabetes and obesity did smnificantly limit her ability to perform
basic work functions was correct and supportedubssantial evidence.

B. ALJ’'s REC Assessment

Claimant next argues that the ALJiléal to fully account for Claimant’s
functional limitations in the RFC assessmie At step four of the sequential
evaluation of a claimant’s disabilityaim, the ALJ must mke a RFC assessment.
Residual functional capacity is the mostigity the claimant can perform in a work
setting despite the claimant’s physicahd mental limitations. 20 C.F.R. §
404.1545(a)(1). In completing an RFC assessmermt,Alh) will consider all of the
relevant evidence, including the medicatords, medical source opinions, and the
claimant’s subjective allegations artkscription of her own limitationdd. at §
404.1545(a)(3). With respect ®claimant’s physical abilgs, then ALJ will assess
the nature and extent of the claimant’sypical limitations and then determine the
claimant's RFC for work activityon a regular and continuing basikd. at §
404.1545(b). “Allimited ability to perfornsertain physical demands of work activity,
such as sitting, standing, walking, Iifg, carrying, pushing, pulling, or other
physical functions (including manipulative postural functions, such as reaching,
handling, stooping, or crouching), may reduce [tH&mant’s] ability to do past
work and other work.ld. Ultimately, the ALJ is not required to adopt aidesl
functional capacity assessment of a treating omdrang physician in determining

the claimant's residual functional capacitystead, a claimant's residual functional
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capacity is one of the issues axsively reserved to the Commission8ee 20 C.F.R.
§404.1527(e).

An examination of the ALJ's RFC assessment confirthat he took into
account the exertional and nonexertional limitasidhat resulted from Claimant’s
medically determinable physical and menirapairments. In reaching his decision,
the ALJ provided a thorougteview of the objective medical evidence, the sabye
statements of Claimant, and the opiniondewnce. (Tr. at 13—15). The ALJ discussed
Claimant’s testimony at length. (Tr. at 1391Claimant testified that she unable to
work in 2003 due to her degenerative josiisease, indicating that her ability to
stand was limited to two to three hours per dapimeight hour day and only one
hour continuously. Claimant also complathef severe pain related to the joint
disease. The ALJ considered these statemantsobserved that despite Claimant’s
alleged impairment, she did not have phgsitherapy during the relevant period,
perform home exercises, nor wear any assgstievice, such as a brace. Further, the
ALJ noted that Claimant acknowledgecbntrol of her pain symptoms with
medications. The ALJ then evaluated tbkjective medical evidence relevant to
Claimant’s physical and mental impairments and caneg it with Claimant’s
testimony. (Tr. at 14). Based on the objective ncatifindings contained in the
record, the ALJ determined that Claimafirst complained of lower back pain in
1999. The ALJ observed that a physical examinatidnClaimant conducted in
October 2000 by Dr. Weinsweig revealedtiClaimant had strong motor strength
throughout her upper and lower extremitiegtiact sensation; equal reflexes; and a
normal gait. In addition, Dr. Weinsweigviewed the MRIs of Claimant’s cervical

and lumbar spine and described them as unremarkalklealing only mild
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degenerative changes. The ALJ discussedHbownfield’s examination of Claimant
for lower back pain in 2002 and observed that Drovihfield detected no
tenderness in Claimant’s back.d().

Claimant also testified that she suffdrEom panic attacks on a weekly basis
in 2003 due to stress and anxiety and thaffected her ability to work. The ALJ
noted that Claimant reported sufferingin depression during 2003 but that she
received no treatment from a mental health protassl after the disability onset
date. Finally, the ALJ reviewed the medi records for treatment of Claimant’s
depression and anxiety, noting that @flithe records pre-dated May 1999. Records
substantiating ongoing, acute symptomgsychological distress were not apparent
during the relevant time period. In fact, the ALdted that in 1999 Claimant
reported that she had stopped taking ncaton for depression and in February
2002 she denied having any psychological symptoimat trequired care by a
psychiatrist. (Tr. at 14).

The ALJ additionally considered the perts of the state agency medical
consultants. (Tr. at 15). First, the ALJted that the record did not contain a RFC or
PRT from a treating source. Second, the Alxplained that he gave little weight to
the assessments of the state agency psychologioaludtants because they did not
examine Claimant and made no findings dadack of evidence submitted. Third,
the ALJ addressed the state agency mddiwasultant’'s RFC, which found Claimant
was capable of medium work. The ALJ “galittle weight to the assessment of the
state agency physician because [the state agenggigidn] did not examine the
claimant.” After fully analyzing the trément records and reports of Claimant’s

activities, the ALJ made RFC findings basgaon the evidence as a whole, stating:
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[C]laimant has the residual functial capacity to perform sedentary

work as defined in 20 CFR 404.1567(a) except shddcoccasionally

climb, balance, stoop, kneel, croudr, crawl; could not work in cold

temperature extremes or around excessive dust, dumrechemicals;

could not reach overhead; could stand 2-3 houral wér day at 1 hour

intervals, sitting was unaffectedand was limited to more simple,

routine work without significant public contact.
(Tr. at 13, Finding No. 5). This RFC findgns supported by substantial evidence. No
treating physician, including Claimant’sicbpractor, ever found that Claimant was
incapable of engaging in substantial gairdativity during the relevant time period.
Dr. Brownfield was aware of Claimant&ay care business and did not recommend
any restrictions on her activites. (Tr. at® 242, 252, 315, 334). The Social Security
regulations clearly state that work perforaniey a claimant during an alleged period
of disability may be considered as evidenbat a claimant is able to engage in
substantial gainful activity.d. at 8§ 404.1571. Moreover, even if the work a claiman
performed does not amount to substahgainful activity, it may still provide
evidence of what a claimant is capable of doind. In this case, the ALJ
undoubtedly considered the various pieces of eween the record and performed
a thorough analysis of the weight to assigreach piece. For example, the ALJ gave
Dr. Egnor’'s RFC finding little weight, de®unting his conclusions that Claimant
could occasionally lift 50 pounds, frequentiff 25 pounds, stand or walk about six
hours a day, sit for six hours a day, and wasémited in her abiliy to push or pull.
(Tr. at 503). Notwithstanding the contradicyevidence, the ALJ gave full credit to
Claimant’s testimony at the administratikiearing that she was only able to stand
for about two to three hours a day in an eight haay for about one hour at a time,

incorporating her statements in the RRassessment. Ultimately, the ALJ's RFC

assessment was narrowly tailored to be canige with the evidence of Claimant’s
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objective physical and mental impairments and hem gsubjective testimony. At the
administrative hearing, the ALJ presente@ tlocational expert with a hypothetical
guestion that required the expert to take into aodoClaimant’s mental and
physical impairments in combination. (Tat 39). He asked the expert to assume
that Claimant had the exertional limitatis identified in his RFC assessment, as
well as additional postural and environmahlimitations. Despite being asked to
assume all of these restrictions, the voea#l expert opined that Claimant could
perform certain sedentary jobs that existed in gicgnt numbers in the economy.
(Tr. at 39-42). The Court, therefore, finds thate tlALJ properly considered
Claimant’s mental and physical impments in making the RFC assessment.

C. ALJ's Consideration of Records Prepared by an GCher
Source

Claimant also contends that the ALJlda to address Claimant’s extensive
chiropractic treatment with Dr. Freak from 1997-2007. Citing SSR-06-03p,
Claimant states that the ALJ was required consider Dr. Fredrick’s opinion in
determining whether Claimant was disahlébsent express consideration of Dr.
Fredrick’s treatment records, Claim contenthat the decision of the ALJ was not
supported by substantial evidence.

A review of the ALJ’s written decision vidies that he did not explicitly rely
upon or refer to the treatment records of Dr. Frezkein making his findings. 20
C.F.R. 8 404.1527 details the procedsg which the SSA will consider opinion
evidence in determining whether a claimant is disdb“Regardless of its source,
we [the SSA] will evaluate every mexil opinion we receive.” 20 C.F.R. §

404.1527(d);see also 20 C.F.R. § 404.1520(a)(3) (“We [the SSA] will cacesr all
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evidence in your case record when wek@a determination or decision whether
you are disabled.”). In addition to thopinions of accepted medical sources, the
SSA may also use evidence from “othgources,” including nurse-practitioners,
physician’s assistants, chiropractors, aldgists, naturopathsand therapists. 20
C.F.R. 8§ 404.1513(d). “Evidence includdsut is not limited to, opinion evidence
from ‘acceptable medical sources,” medisaurces who are not ‘acceptable medical
sources,” and ‘non-medical sources’ eavhhave seen the individual in their
professional capacity.” SSR 06-03p. As @taint points out, Social Security Ruling
06-03p provides:

[s]ince there is a requirement to consider all vatet evidence in an
individual's case record, the case record shouldleate the
consideration of opinions from medical sources wlaoe not
“acceptable medical sources” and from “non-medisalrces” who
have seen the claimant in their pes$ional capacity. Although there is
a distinction between what an adjudicator must aersand what the
adjudicator must explain in the disability determtion or decision,
the adjudicator generally should eapl the weight given to opinions
from these “other sources,” or otherwise ensurd tha discussion of
the evidence in the determination decision allows a claimant or
subsequent reviewer to follow the adjudicator'ssoedng, when such
opinions may have an effect on the outcome of thgec In addition,
when an adjudicator determines tlaat opinion from such a source is
entitled to greater weight than a medical opiniooni a treating
source, the adjudicator must explain the reasonghi notice of
decision in hearing cases and in tiatice of determination (that is, in
the personalized disability noticelt the initial and reconsideration
levels, if the determination is less than fully da&ble.

SSR 06-03p.

Therefore, to the extent that th&J failed to consider Dr. Frederick’s
opinions and failed to explain the weight g&ve to those opinions, the ALJ failed to
comply with the mandate of Social Securiggulations and policy interpretations.

The Supreme Court of the United States has recednas a fundamental principle
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of administrative law that agencies aobligated to follow their own regulations.
American Farm Lines v. Black Ball Freight Service, et al., 397 U.S. 532 (1970).
However, courts have applied a harmlesoe analysis to administrative decisions
that do not fully comport with the predural requirements of the agency’s
regulations, but for which remand “woulte merely a waste of time and money.”
Jenkinsv. Astrue, 2009 WL 1010870 at *4 (D. Kan. Apr. 14, 2009) (eigiKerner v.
Celebrezze, 340 F.2d 736, 740 (2nd Cir. 1965)). In general, asm of a procedurally
deficient decision is not necessary “eb$ a showing that the [complainant] has
been prejudiced on the merits or demdvof substantial rights because of the
agency’s procedural lapse<bdbnnor v. United States Civil Service Commission, 721
F.2d 1054, 1056 (6th Cir. 1983). “[P]rateral improprieties alleged by [a claimant]
will therefore constitute a basis for remand orflguch improprieties would cast
into doubt the existence of substantial evidencestpport the ALJ's decision.”
Morris v. Bowen, 864 F.2d 333, 335 (5th Cir. 1988). The FourthcGit has
similarly applied the harmless error anasysn the context of Social Security
disability determinationsSee Morgan v. Barnhart, 142 Fed. Appx. 716, 722-23
(4th Cir. 2005) (unpublishedRBishop v. Barnhart, 78 Fed. Appx. 265, 268 (4th Cir.
2003) (unpublished). Accordingly, the ALJ’s failut® consider and weigh Dr.
Fredrick’s treatment records constitutedydé error, but that error does warrant
remand unless Claimant was prejudicedtbg procedural lapse. Having reviewed
the records supplied by Dr. Frederick, the Countdé that they are generally
consistent with the records of the oth&reating sources and do not provide
significant contradictory or conflicting apions. Consequently, the ALJ’s oversight

of Dr. Fredrick’s treatment records in theitten decision did not result in harm to
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Claimant and does not necessitate a remand.

Between May 2, 1999 and December 31030Claimant received chiropractic
treatment from Dr. Fredrick on twenty-&igseparate occasions. (Tr. at 415-24).
Throughout this treatment course, Claimamimplained of persistent lower back
pain and intermittent shoulder, neck, hip, leg, afoat pain. However, Dr.
Fredrick's treatment notes contain onlgursory descriptions of Claimant’s
subjective complaints and statementspghsummaries of the therapy rendered;
and conclusory assessments. Dr. Fredmekiodically completed more detailed
radiographic reports, which evaluatedafhant’s lumbar, cervical, and thoracic
spine. On June 3, 2002, Dr. Fredridompleted a radiographic report and
concluded that Claimant suffered from silascoliosis of the cervical spine and
subluxations of the C7, T5, T10, and L5 discs. @r442). On August 11, 2003, Dr.
Fredrick completed another radiographipoet in which he opined that Claimant
had hyporlordosis and scoliosis of theervical spine and misalignment and
hyporlordosis of the lumbar spine. (Tr.441). Dr. Fredrick did not offer opinions
regarding Claimant’s functional limitatiehand never documented that Claimant’s
back, shoulder, hip, leg, or foot pain impeded ladilities to work or complete
activities of daily living. Nor did Dr. Fredck make any findings of back or foot
problems that would satisfy the criteria @flisted impairment. He never referred
Claimant to a neurosurgeon or orthopeédds surgical care, nor did he recommend
injections for pain management or phydicherapy. In June 2002, Dr. Frederick
performed a whole body examination andewthat Claimant’s general appearance
was robust, her ambulation was normal, ahe had no history of spinal surgery.

(Tr. at 448). In August 2003, he repeated the exation and found Claimant’s
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general appearance to be good and her datimm to be normal. (Tr. at 443). Dr.
Frederick’s records, which span from 199@07, provide a longitudinal history of
Claimant’s musculoskeletal symptoms thaerstirely consistent with the records of
Dr. Weinsweig, Claimant’s neurosurgeoand Dr. Bolano, Claimant’s orthopedic
surgeon. Ultimately, “[n]o principle of administiaé law or common sense requires
us to remand a case in quest of a pdrfgmnion unless there is reason to believe
that the remand might leatd a different result.Fisher v. Bowen, 869 F.2d 1055,
1057 (7th Cir. 1989)see also Bishop v. Barnhart, No. 03-1657, 2003 WL 22383983,
*1 (4th Cir. 2003);Camp v. Massanari, No. 01-1924, 2001 WL 1658913, *1 (4th Cir.
2001); Spencer v. Chater, No. 95-2171, 1996 WL 36907, *1 (4th Cir. 1996). light

of the consistency of Dr. Frederick’s recordgh the records explicitly relied upon
by the ALJ, the Court has no reason to &edithat a more in-depth consideration of
Dr. Frederick’s records would reasonably have legad different result. Therefore, a
remand to consider Dr. Fredrick’s treatntaecords would be a fruitless exercise
that needlessly favors form over substance and lyinigp not justified by the
evidence of record.

D. ALJ’s Credibility Finding

Finally, Claimant contends that the Ak credibility finding was improper
because the ALJ failed to consider DreHBrick's treatment records. Emphasizing
that Dr. Fredrick’s records corroborateher testimony at the administrative
hearing, Claimant argues that the ALJ’s credibifityding cannot be supported by
substantial evidence without a consideoatiof those treatment records. Again,

Claimant is correct in observing that the Alalled to expressly rely upon or refer to
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Dr. Fredrick’s treatment records in discusgihis credibility findings. However, the
Court’s prior harmless error analysiseigually applicable to this allegation.

In evaluating a claimant’s credibility, an ALJ widbnsider all of a claimant’s
symptoms, including pain, and the extetot which a claimant’s symptoms can
reasonably be accepted as consistent whtd objective medical evidence and other
evidence. 20 C.F.R. 8§ 404.1529. SSR 96-7s $&rth the factors that an ALJ should
consider in assessing a claimant’s credibility, déragizing the importance of
explaining the reasons supporting the dbdidy determination. In determining a
claimant’s credibility, an ALJ must take into codsration “all the available
evidence,” including: the claimant’s Bjective complaints; claimant's medical
history, medical signs, and laboratory findirigany objective medical evidence of
pain (such as evidence of reduced joimotion, muscle spsms, deteriorating
tissues, redness, eté.)and any other evidence relevant to the severitythaf
impairment, such as evidenoéthe claimant's daily activities, specific degtions
of the pain, the location, durationfrequency and intensity of symptoms;
precipitating and aggravating factors; any medicehtment taken to alleviate it;
and other factors relating to funehal limitations and restrictions.Craig v.
Cather, 76 F.3d 585, 595 (4th Cir926). An ALJ’s credibility finding:

must be grounded in the evideraxed articulated in the determination

or decision. It is not sufficient to make a condug statement that

"the individual's allegations havdéeen considered"” or that "the

allegations are (or are not) credible.” It is alsot enough for the
adjudicator simply to recite théactors that are described in the

4 See 20 C.F.R. § 404.1529(c)(1).
5See 20 C.F.R. § 404.1529(c)(2).
6 See 20 C.F.R. § 404.1529(c)(3).
37



regulations for evaluating symptom$he determination or decision

must contain specific reasons foretfinding on credibility, supported

by the evidence in the case recoathd must be sufficiently specific to

make clear to the individual and to any subsequmeviewers the

weight the adjudicator gave to the individual'stetaents and the

reasons for that weight. This documentation is seaey in order to

give the individual a full and fair review of hig der claim, and in

order to ensure a well-reasoned determination arsitn.

SSR. 96-7p.

When considering whether an ALJ’s credibility detenations are supported
by substantial evidence, the Court istrmaharged with simply replacing its own
credibility assessments for those of tARJ; rather, the Court must review the
evidence to determine if it is sufficient to suppdhe ALJ’s conclusions. “In
reviewing the record for substantial iegnce, the Court does not re-weigh
conflicting evidence ... or substitute its oyudgment for that of the Commissioner.”
Hays v. Sullivan, 907 F.2d. 1453, 1456 (4th Cir. 1990). Ultimatelygedibility
determinations as to a claimant's tesimy regarding her limitations are for the
ALJ to make Shively v. Heckler, 739 F.2d 987, 989-90 (4th Cir. 1984). Because the
ALJ had the “opportunity to observe the demeanad emdetermine the credibility
of the claimant, the ALJ’s observationsna@rning these questions are to be given
great weight.”Shively, 739 F.2d at 989-90 (citingyler v. Weinberger, 409 F.
Supp. 776 (E.D.Va. 1976)).

Assumingarguendo that the ALJ failed to consider Dr. Fredrick’s tteeent
records—rather than simply failing to meort them in the angbis—he was guilty
of a procedural lapse. However, this lapemounts to nothing more than harmless

error. Inasmuch as Dr. Fredrick’s recoigport, rather than undermine, the ALJ’s

conclusion that Claimant was only partiattyedible, Claimant was not prejudiced
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by the ALJ’s failure to mention them. At the adnstriative hearing, Claimant
testified that she was unable to work inGZdue to degenerative joint disease. (Tr.
at 13). Instead, Dr. Fredrick’s recordsopide no support for this conclusion. The
treatment records indicate that Claimanperienced pain and decreased range of
motion in her lumbar and cervical spine duemdld degenerative changes and
spinal misalignment. Significantly, DrEredrick’s treatment records include no
notation indicating that Claimant was almle to perform basic work functions or
that she was unable to engage in subsédmgainful activity. In this respect, Dr.
Fredrick’s treatment records are consistaith those of the numerous physicians
that examined Claimant, none of whom fauher to be unable to engage in basic
work functions or substantial gainful tagty. Consequently, as Dr. Fredrick’'s
records support a conclusion contradictdoy Claimant’s assertion that she was
unable to work in 2003, consideration®f. Fredrick’s treatment records would not
have reasonably altered the result of thLJ’s credibility finding. As stategupra,
under the harmless error framework, “[nJo principdé administrative law or
common sense requires us to remand a case in giiesiperfect opinion unless
there is reason to believe that the rerdanight lead to a different resultFisher v.
Bowen, 869 F.2d 1055, 1057 (7th Cir. 198%ge also Bishop v. Barnhart, No. 03-
1657, 2003 WL 22383983, *1 (4th Cir. 2003Jamp v. Massanari, No. 01-1924,
2001 WL 1658913, *1 (4th Cir. 20018pencer v. Chater, No. 95-2171, 1996 WL
36907, *1 (4th Cir. 1996).

Moreover, the ALJ’s credibility finding is suppoxdéy substantial evidence.
The ALJ properly considered Claimanttestimony and reviewed the objective

medical evidence, including treatment records ahd teports of state agency
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medical consultants, in determining Claimardredibility. (Tr. at 13—15). Claimant
described experiencing severe back p#iat radiated down into her hips and a
sharp pain in her feet that prevented lrem standing for more than an hour at
time. (Tr. at 13). Based on her degenerajoiat disease, Claimant testified that she
was unable to work during 2003Ld(). Claimant further stated that her doctor
recommended she have surgery on her fadtthat she did not have the surgery
because of fear that her feet wdd not heal due to diabetedd(). Claimant also
described the effects of her anxiety and degsion on her ability to function in her
daily life. (Tr. at 14). However, in condst to Claimant’s testimony, the medical
records do not describe symptoms of swsdverity that Claimant was precluded
from engaging in basic work activities.allnant began treatment for back pain in
1998. MRIs of Claimant’s lumbar and cervical spiwere reviewed by numerous
doctors, including Dr. Fredrick, whaall found an absence of significant
abnormalities and no indications of neurologicablplems. During the relevant
period, no doctor ever recommended spinal surgephysical therapy,
rehabilitation, home exercises, or a&dbie devices for Claimant's back pain.
Furthermore, Claimant confirmed that her prescrilmeddications controlled her
pain symptoms. At least one state agency consulfanhd that Claimant was
capable of medium level work with postural and eommental limitations.
Similarly, with respect to Claimant’s deggsion and anxiety, there were simply no
records of treatment by mental health msdionals during the levant time period.
Consequently, state agency consultants werable to complete PRTs due to lack of
evidence. In short, no evidence, inding Dr. Fredrick’s treatment records,

corroborates Claimant’s testimony that shehie to work during the relevant time
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period. To the contrary, the vast majorafythe evidence suggests that Claimant was
capable of performing basic work functions and was$ disabled under the Social
Security Act. Having thoroughly reviewed thecord, it is clear to this Court that the
ALJ’s credibility finding is supported by substaaltevidence.
VIIl. Conclusion

After a careful consideration of the eeidce of record, the Court finds that
the Commissioner’s decisiols supported by substantial evidence. Therefore, by
Judgment Order entered this day, theal decision of the Commissioner is
AFFIRMED and this matter i®DISMISSED from the docket of this Court.

The Clerk of this Court is directed twansmit copies of this Order to the
Plaintiff and counsel of record.

ENTERED: December 21, 2011.

h Elfert
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