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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

BETTY LOU WALKER,
Plaintiff,
V. Case No.: 3:10-cv-01409
MICHAEL J. ASTRUE,
Commissioner of the Social

Security Administration,

Defendant.

MEMORANDUM OPINION

This action seeks a review of the d®#en of the Commissioner of the Social
Security Administration (hereinafter “Comassioner”) denying Claimant’s applications
for a period of disability and disabilitimsurance benefits (“DIB”) and supplemental
security income (“SSI”) under Titles Il and X\f the Social Security Act, 42 U.S.C. 88
401-433, 1381-1383f. This case is presgniiefore the Court on the parties’ cross
motions for judgment on the pleadings as articuatetheir briefs. (Docket Nos. 13, 14
and 15). Both parties have consented intiwg to a decision by the United States
Magistrate Judge. (Docket Nos. 7 and 8).

The Court has fully considered the evidenand the arguments of counsel. For
the reasons that follow, the Court findsaththe decision of the Commissioner is

supported by substantial evidence and should heredt.
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Procedural History

Plaintiff, Betty Lou Walker (hereinafter “Claimé#i, filed applications for DIB

and SSI on November 20, 2006, alleging that shemecdisabled on January 26, 2006
due to “low back and shoulder problemsdamterine mass.” (Tr. at 114-16, 119-21, and
132). The Social Security Administration (leémafter “SSA”) denied the claims initially
and upon reconsideration. (Tr. at 10). Thdterg Claimant requested an administrative
hearing, which was conducted on October2608 by the Honorable Michelle Cavadi,
Administrative Law Judge (hereinafter “ALJ"(Tr. at 20-51). By decision dated July 16,
2009, the ALJ determined that Claimant was nottédito benefits. (Tr. at 10-19). The
ALJ’s decision became the final decisi@i the Commissioner on October 28, 2010
when the Appeals Council denied Claimant'sjuest for review. (Tr. at 1-3). Claimant
filed the present action seeking judicial rewi of the administrative decision pursuant
to 42 U.S.C. 8405(g). (Docket No. 2The Commissioner filed an Answer and a
Transcript of the Administrative Proceedingsnd both parties filed their Briefs in
Support of Judgment on the Pleadings. (Docket N3, 11, 13, 14, and 15).
Consequently, the matter is ripe for resolution.

. Claimant's Background

Claimant was forty-five years old at thente of her administrative hearing. (Tr. at
25). She attended school through the seventh gaadiedid not obtain a GED. (Tr. at
26). Claimant can read and write, but has troulning even simple mathematicsd().
In the fifteen years prior to Claimantslleged onset of disability, she worked in
janitorial/ housekeeping services. (Tr. at 133).

[Il. Relevant Evidence

The Court has reviewed the TranscriptRirfoceedings in its entirety, including

-2-



the medical records in evidence, and sumizesr below Claimant’s medical treatment
and evaluations to the extent that they adevant to the issues in dispute. As a preface
to the discussion, the Court notes that a sabs8al number of medical records included
in the Transcript of Proceedings pre-datai@lant’s alleged onset of disability and,
thus, do not directly bear on whether she was deshburing the relevant time period;
however, the Court has reviewed those rdsocand will comment on them as necessary
to elucidate Claimant’s medical background.

A. Relevant Treatment Records—Pre-onset of Disabity

In November 2000, Claimant began treatment with iedThompson, D.C., at
the Thompson Chiropractic Clinic and contetlto receive episodic chiropractic care
from him through the disability onset dater (&t 288-326). The records indicate that
Claimant initiated care for complaints of lower kgmain that radiated into her legs. (Tr.
at 318). In addition to receiving chiropractdjustments, Claimant reported using ice
and wearing a lumbar support to reduce descomfort. (Tr. at 324). Her symptoms
waxed and waned over the next two yeafB.. at 314-320). She described feeling
numbness and tingling in her legs, poppindpar hips, cervical spasms, and tightness in
her low back. (Tr. at 317-320). In Septbar 2002, she developed a severe migraine
headache, which prompted her to seektmeznt through the Emergency Department at
Cabell Huntington Hospital. (Tr. at 311).

On March 24, 2003, Dr. Thompson reviewed x-rayCladimant’s lumbar spine
that were taken at St. Marys Medical i@er. (Tr. at 309). The x-rays revealed
asymmetry of the facets at L5-S1 with mildgg@@erative disc disease in the lower spine.
In July 2003, Claimant began to complainrgght knee and foot pain, but by August,

Dr. Thompson felt Claimant’s knee was ingpimg with treatment. Claimant continued

-3-



to complain of pain and tenderness in her lumbaryical and thoracic spine.

On July 1, 2005, Claimant reported Do. Thompson that on June 28, 2005, she
experienced the onset of a severe headash&h was accompanied by cervical muscle
spasms. She sought treatment at the Eyaecy Department and was diagnosed as
having a migraine headache. (Tr. at 29B)y. Thompson examined Claimant and found
right cervical focal tenderness and bilaterauscle spasms. He diagnosed cervical
torticollis,! cerviocogenic headaclethoracalgia® and thoracic fixation. If.). After
several months of more intensive chiraptic treatment, Claimant noted some
improvement. (Tr. at 288).

B. RelevantTreatment Records—Post-onset of Disability

On February 27, 2006, Claimant ased Dr. Thompson that she had been
horseback riding at home two days earl@ard now felt lumbosacral and gluteal pain
and tenderness. (Tr. at 287). Dr. Thomp$mnnd Claimant to have a decreased range
of motion and diagnosed cervico-thoracic and lundwoal strain/sprain. He treated her
with chiropractic adjustments.

On April 26, 2006, Claimant consultedith Diane Mothersbaugh, a certified
family nurse practitioner at Valley Healt8ystems in Wayne. (Tr. at 202). Claimant
reported feeling “great” and having a good uityi level. Claimant’s blood pressure was
measured at 110/76, and Nurse Mothersbangted that Claimant’s hypertension was

controlled. At a follow-up visit on July 12006, Claimant stated that she felt good.

1 An abnormal condition in which the head is inelthto one side as a result of muscle contractians o
that side of the neck. Also called “wry neckMosby’s Medical Dictionary8th Edition. © 2009, Elsevier.

2 |n chiropractic, a condition in which headass are the result of cervical subluxatiokasby's Medical
Dictionary, 8th Edition. © 2009, Elsevier.

3 Pain in the chest.Dorland’s Medical Dictionary for Health Consumer® 2007 by Saunders, an
imprint of Elsevier, Inc.



Nurse Mothersbaugh assessed Claimant to delstand instructed her to return in four
months. (Tr. at 235).

Claimant returned to Valley Health ddctober 25, 2006 for her regular follow-
up. (Tr. at 237). She once again statedttbhe felt good. Claimant had been taking
Crestor for hyperlipidemia and reported havimg side effects. Her blood pressure was
measured at 128/70; her lungvere clear; and her heart had regular rhythm raxtd.
On examination, Nurse Mothersbaugh palpated a nmagdaimant’s left mid to upper
abdomen. The attending physician, Dr. Hurt, alstedothe mass on re-examination,
describing it as a moveable, softball-sizadss. Nurse Mothersbaugh ordered a CT scan
of Claimant’s abdomen and pelvis and laboratoryfitg® of her liver function and
lipids. (Id.). The laboratory profiles were within normal limit(Tr. at 245). The CT scan
was interpreted to show a large cystic mésdieved to be of the right ovary. The
radiologist’s impression was “cystic neoplaswof the right ovary is suspected.” (Tr. at
246). The scan also showed probaintierine fibroids.

On November 13, 2006, Claimant presentedhe office of Dr. Gerard Oakley, a
gynecologic oncologist practicing at Cabell Huntiog Hospital, for further evaluation
of the pelvis mass. (Tr. at 377-379Claimant supplied a medical history of
hypertension, hypercholesterolemia, and one norrpagégnancy resulting in a
spontaneous vaginal deliverglaimant admitted to smoking half a pack of cigaest
per day for twenty years, but denied alcbimdake. She reported a normal diet and
regular daily activities. Her medications indled Crestor for hyperlipidemia; Vistaril as

needed for allergies; and Amiodipine Besyl&detreatment of hypertension. Dr. Oakley

4 A malignant neoplasm containing closed cavitiesaclike spacesMosby’s Medical Dictionary8th
Edition. © 2009, Elsevier.



interviewed Claimant, reviewing all of hersgsgms to elicit concerns or complaints. She
denied any problems, except for back painthe recent past. She told Dr. Oakley that
she currently had no arthritis, bone pajoint pain, muscle weakness or decreased
range of motion. Upon performing a cofefe physical examination, Dr. Oakley
documented no abnormalities other than the preseofcéhe pelvic mass. His
examination of Claimant’s back and spineswaegative for reduced range of motion or
muscle compromise and revealed no unusual objediiveéings. (d.). Dr. Oakley
recommended an exploratory laparotomy, total aba@hhysterectomy, and a bilateral
salpingo-oophorectomy for removal and diagnosihefmass. I1¢l.).

Claimant underwent the recommended surgery on Nanwen30, 2006. (Tr. at
374-76). There were no complications during the gedure, and Claimant was
discharged the following day. (Tr. a387). The mass was sent for pathological
examination and was diagnosed as an asjppcoliferative (borderline) serous tunpor
without evidence of invasion. (Tr. at 360-62).

On December 13, 2006, Claimant returned to Nursethdisbaugh for an
evaluation. (Tr. at 234). She reported having achden taking Crestor, so the
medication was discontinued. Nurse MetBbaugh ordered a hepatic panel and
provided Claimant with samples of Welchalpnother cholesterol-reducing medication.
The results of the hepatic panel were withnormal limits. (Tr. at 243). Nurse
Mothersbaugh checked Claimant again on Jay8, 2007 to determine if she had any
side effects from Welchol. (Tr. at 233). Claimatated that Wechol made her dizzy, so

Nurse Mothersbaugh told Claimant not to take@nymore and switched her to Zetia.

5 Borderline ovarian tumors are a subset of ovacarcinomas that are generally noninvasive and leave
superior prognosis when compared to other ovari@rcers. Stage | serous borderline tumors have a
99.5% survival rate and are calledtypical proliferative serous tumors” to convey théenign nature.
Ovarian Cancer,Johns Hopkins Pathology. © 2000-2018&hns Hopkins University.

-6 -



Claimant reported on January 31, 2007 thlaé had no side effects from Zetia and felt
good. (Tr. at 233). Nurse Mothersbaugh performedfoaused examination and
concluded that Claimant’s chronic conditions westable.” (d.).

Claimant returned to Dr. Oakley’s office @ranuary 15, 2007. (Tr. at 370). She
stated that she was doing well with only ogicanal right lower quadrant pain when she
was rolling over or lifting. (Tr. at 370-J10On examination, Dr. Oakley found no
abnormalities. He documented that Claimant was doirell and could increase her
activities, including a return to horseback riding.

On February 28, 2007, Claimant returned to Dr. Tipson’s office complaining
that her thoracic spine felt “locked up,” and shedh'pain in the neck constantly with
headaches from the neck” and “numbnesshath arms at night.” (Tr. at 281). She
reported having been in two motor vehiclec@ents since her last chiropractic visit a
year earlier. The first accident happened when lsihe patch of ice and went into a
ditch. She did not hurt herself and receiveal medical attentionThe second accident
occurred in the Spring of 2008he tire came off of her car causing the vehicldlif
over. She did not seek medical attention, althh she thought that she broke a rib. She
finally came to see Dr. Thompson because wias sitting on the couch and could not get
up. Dr. Thompson examined Claimant and noted tlna&t could stand unassisted and
use her arms; she had no assistive deviekswever, she had lumbar spasms with
paraspinal tenderness, right forward antafgend decreased flexion and extension of
her lumbar spine. (Tr. at 282). Dr. Thonoms ordered x-rays of the pelvis and the

lumbar, thoracic and cervical spine, whichegiewed with Claimant on March 1, 2007.

6 Counteracting or avoiding pain, as a po# or gait assumed so as to lessen pRorland's Medical
Dictionary for Health Consumer® 2007 by Saunders, an imprint of Elsevier, Inc.
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(Tr, at 280). According to Dr. Thompson,etix-rays showed that Claimant’s cervical
spine had spondylosisvith disc space narrowing and @oeachment of the C5-C6 level;
the lumbar spine had spondylosis, osteophgtenation and asymmetry of the articular
facets at L5; and the thoracic spine hmdd spondylosis. Dr. Thompson performed
adjustments of the entire spine.

Claimant returned to Dr. Thompson frequby during the months of March and
April 2007 for adjustments. (Tr. at 277-@8 Her range of motion improved and her
pain decreased, although cairt activities, such as runnirige vacuum, exacerbated her
pain. Also during the month of MarciClaimant saw Dr. Oakley for a follow-up
evaluation. (Tr. at 392-93). Claimant raplained of having menopausal symptoms
secondary to her hysterectomy and was prescribormone replacement therapy.

On April 11, 2007, Claimant had hergwar follow-up appointment with Nurse
Mothersbaugh. (Tr. at 232). Nurse Mothersbaughqrened a focused examination and
concluded that Claimant’s chronic conditions wetabde on the current medication
regimen. She instructed Claimant to return in sxrths. (d.).

On July 18, 2007, Claimant returned $ee Dr. Oakley. (Tr. at 363-367). She
denied having any menopausal symptomsl asked to have her dosage of hormone
replacement decreased to lessen the potential dd sifects. On examination, Dr.
Oakley found no abnormalities. Claimantrded having any psychiatric symptoms and
made no complaints of pain in her back, spine xremities. (d.).

Claimant reinitiated chiropractic caren August 13, 2007(Tr. at 274). She

complained of having some lumbosacral paimd tenderness that had become acute and

7 Degenerative spinal changes due to osteoarthBiosland's MedicaDictionary for Health Consumers.
© 2007 by Saunders, an imprint of Elsevier, Inc.



radiated into her right lower extremity. Heange of motion was decreased and she had
a forward antalgia. Claimant’s cervical isp was also noted to be tender with a
decreased range of motion, spasms and fixatHer thoracic spine showed spasms, and
a sacral iliac test was positive. Dr. dinpson performed adjustments and advised
Claimant to return when the pain was acutlel.)( Claimant returned four times in
August and three times in September. (Tr. at 24)1-7

On October 13, 2007, Claimant returnedValley Health Systems and was seen
by Larissa Pitts, certified family nurse praatitier. (Tr. at 341). Claimant stated that she
was having anxiety attacks and had beenaananti-depressant for approximately one
week, but it did not relieve her symptoms.nda Pitts examined Claimant and found no
objective abnormalities. She noted that Claimahypertension and lipids were stable
and controlled on medication. Nurse Pitts g&@laimant a prescription for Vistaril to
treat anxiety and a receipt to seek evaluation rastera Centers for Mental Health
(“Prestera”). She instructed Claimant to retuo Valley Health Systems in six months.
(1d.).

Claimant next saw Dr. Thompson on January 8, 200@paining of pain and
tenderness to the right sacral spine. (Tr. at 2’Hg.performed an adjustment and
instructed Claimant to return when tilpain was acute. She returned six times in
January, four times in February, and thremds in March. (Tr. at 266-70). On each
occasion, Claimant was given a spinal adjustinand told to return when her pain was
acute.

On March 10, 2008, Claimant presentedvidley Health Systems for her regular
appointment and was seen by Daniel White,o0D.O. (Tr. at 331). She voiced no

complaints or concerns. Dr. Whitmore clgaad Claimant’s medications to pravastatin
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to treat her high cholesterol, lisinopril drdiltiazem for her hypertension. He ordered
screening laboratory tests, which revealeslvated cholesterol. Dr. Whitmore increased
Claimant’s prescription of @vastatin. (Tr. at 332).

On April 2, 2008, Claimant initiated ca at Prestera. (Tr. at 411-34). She
reported severe behavior withdrawal; moderparanoia; moderate depression; severe
anxiety and pain; and severe ladsanterest in activities. (Trat 412-23). She admitted to
having depression for fifteen years with @49admission to the behavioral health unit
at St. Mary's Medical Center, but deniectisis intervention or substance abuse
counseling. (Tr. at 414, 417). Acomplete psych@ahistory was promed by Claimant to
Hewlitt Trogdon, a clinician at Prestera. (Tr. &2426). Claimant’s primary complaint
was panic attacks, which had waxed andne@ in the preceding four years. She
indicated that she avoided contact witthets and had stopped many of her regular
activities, because she would explode at pe@uid felt others were talking about her.
(Tr. at 427). She had a dysfunctional dhibod and a history of long-term abuse by a
former boyfriend, who was the father of hdrild. She reported having a hysterectomy,
hypertension, and high cholesterol. Shairmled to get along well with her husband,
daughter, and stepdaughter, although sheopéally yelled at them for no good
reason. (Tr. at 422-26). A mental status examimatievealed that Claimant was
oriented x 4; her speech and appearance werenal; she had some flights of idea and
was socially isolated; her attention spanas good; her thought content was paranoid;
her memory was good and intelligence wagrage; her insight was poor and her
judgment was fair; and she had no suicidahomicidal ideations. (T at 416, 433-34).
Mr. Trogdon’s provisional diagnosis was SalcPhobia and Depressive Disorder, not

otherwise specified (“NOS”). He referre@laimant to a Prestera psychiatrist, Dr.
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Razapour for medication managementdamplanned to work with Claimant on
developing coping skills. (Tr. at 246).

On April 16, 2008, Claimant had her first counsglipession with Mr. Trogdon.
(Tr. at 429-30). She complained of having five paattacks in the prior two weeks. She
related having self-esteem issues. Mr.ogdon discussed coping strategies with
Claimant. He documented that Claimamas scheduled to see Dr. Razapour
immediately after her counseling session. adhClaimant presented, Dr. Razapour
completed an initial psychiatric evaluation. (Tt.481-32). Claimant told Dr. Razapour
that her anxiety attacks began approximateiy years earlier and had worsened to the
point that she could not be public without feeling chest pa and shortness of breath.
She described having poor sleep, feelimgrvous, and having poor self-esteem. Her
medical history included chronic back paihypertension, and high cholesterol. Dr.
Razapour noted that Claimant’s groomingswgood; she was cooperative; and had no
delusions. Her thought process was goaécted and her sensorium, memory, and
concentration were all intact. Dr. Razapaliagnosed Claimant Wi Major Depressive
Disorder, recurrent, moderate and Panic Digondith agoraphobia. She decided to try
Claimant on a prescription of Lexaprdriazodone, and Klonopin. Dr. Razapour
instructed Claimant to continue with individual tla@y and return in four weekdd().

Claimant’s next individual counseling sessiwas on May 5, 2008. (Tr. at 435-
36). Claimant described sonmseiccess with the techniques she had learned tttifgte
the warning signs of an impending panic akand avoid it. She continued to report
good family support. Claimant felt the medicatiomsvhelping her and stated that she
was doing better and thought she was pregireg toward getting her panic attacks

under control. Id.). She repeated these feelings to Dr. Razapour ay 18, 2008,
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although Claimant did complain that Lexapro gave heheadache. (Tr. at 438). Dr.
Razapour discontinued Lexapro and prescriBgmhbalta. She scored Claimant’s Global
Assessment of Functioning ("GAF”) at 60.

Claimant next saw Dr. Razapour on July 14, 2008r.. &4t 442). Claimant stated
that she was doing fine and sleeping andrgatvell. She reported no side effects from
her medication. Dr. Razapour found no nraghanges in Claimant’s mental status
evaluation and decided to &g her on the same mediaais. Dr. Razapour assessed
Claimant’s GAF score as 65.

The final record in evidence was prepdrby Dr. Thompson on November 30,
2008. (Tr. at 443-445). Dr. Thompson comteled a Medical Assessment of Ability To Do
Work-Related Activities (Physical) Form, mpng that Claimant had arthritis of the
spine, disc narrowing, and pinched nerwegshe back and neck, which prevented her
from lifting and carrying five pounds anore. According to Dr. Thompson, Claimant
could stand 1 hour during an eight howorkday and no more than 15 minutes
uninterrupted. She could sit only thirty mites at a time withat taking a break and
could never climb, balance, sgpocrouch, kneel, or crawlld.). He felt that Claimant’s
muscle spasms limited her ability to reatlend, and push or pull, and she needed to

avoid heights, moving machinery, and vibrationkl.)(

8 The GAF scale is a tool for rating a person’s aligpsychological functioning on a scale of 0-100. $hi
rating tool is regularly used by mental health gesionals and is recognized by the American Psycitiatr
Association in itdDiagnostic and Statistical Manual of Mental DisordgDSM) IV. A GAF of 60, which
falls in the range of 51-60, indicates moderate gyoms (e.g. flat affect and circumstantial speech,
occasional panic attacks) OR moderate difficultysicial, occupational, or school functioning (efew
friends, conflicts with peers or co-workers).

9 A GAF score between 61-70 indies some mild symptoms (e.g. depressed mood and imslbomnia)

OR some difficulty in social, occupational, or schéunctioning (e.g. occasional truancy, or theft vith
the household), but generally functioning prettylpieas some meaningful interpersonal relationships.
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C. AgencyAssessments

On January 24, 2007, Dr. W. Roy 8fter performed an internal medicine
examination of Claimant at the request West Virginia’s Disability Determination
Service (“DDS"). (Tr. at 213-218). Claimantquided a subjective history of back and hip
pain that began approximately seven yearsie@gnas chronic, and radiated into both
lower extremities with associated numbneSke also described bilateral shoulder pain
and cervical arthritis. She denied having sarggor injections and took Tylenol for pain
relief, although it did not help. She stated that Ipain limited her ability to lift, bend,
stand more than 15 minutes, raise her arms or esenbck. Claimant reported having
hypertension and high cholesterol and indicated gh@ had a uterine mass, which had
been removed by hysterectomy. Claimasitt not mention hawvig any psychiatric
symptoms. Dr. Stauffer completed a thorough physieaamination. He found
tenderness of Claimant’s back and knee witbcreased bilateral shoulder flexion,
decreased lumbar flexion, and decreased cervidanesxon and rotation. Claimant was
able to squat, although she was slow isirrg. She had leg pain when walking on her
heels and toes. Claimant’s mental status examinatas normal, and she was
neurologically intact with normal motor r&ngth, fine and gross manipulation, deep
tendon reflexes, and sensation. Dr. Stauffexgnosed Claimant with chronic low back
pain secondary to degenenatijoint disease, muscle @gm, and possible scoliosis;
bilateral shoulder pain moskkly related to degenerative joint disease of tkeknand
shoulders; and controlled hypertension. (&t.215). Taking into account, Claimant’s
limitations in range of motion and her cofamts of pain, Dr. Stauffer opined that
Claimant could lift fifty pounds occasionallgnd twenty-five pounds frequently; she

could stand, walk, or sit six hours, each,an eight hour work day; and had unlimited
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ability to push or pull. Dr. Stauffer felClaimant would have some difficulty climbing
ladders, ropes or scaffolds, but he did betieve she had any manilative limitations
other than repetitive reachiroyerhead. (Tr. at 215-16).

Mandy Rebrook, a single decision makecompleted a Physical Residual
Functional Capacity Assessment Form onbkeary 5, 2007. (Tr. at 219-226). Her
assessment of Claimant’s exertional limitats mirrored those of Dr. Stauffer. She did
not feel Claimant had any postural, mpulative, visual, communicative, or
environmental restrictions. She did not fé€gdhimant was fully credible because the
medical records did not support the sevedfythe limitations degsibed by Claimant.
(1d.).

A second Physical Residual Functional Capacity Asseent Form was completed
by Dr. A. Rafael Gomez on August 3, 2007. (Tr2&%-264). Dr. Gomez concluded that
Claimant had no severe impairments. He aadéd that Claimant was less than credible,
because her allegations were not supportethbymedical evidence. He opined that she
had no exertional or other limitationsld().

V. Summary of ALJ’s Decision

Under 42 U.S.C. §8 423(d)(5), a claimaseeking disability benefits has the
burden of proving a disabilitySeeBlalock v. Richardson483 F.2d 773, 774 (4th Cir.
1972). Adisability is defined as the “inabilitg engage in any substantial gainful activity
by reason of any medically determinabilmpairment which has lasted or can be
expected to last for a continuous period not less than 12 months.” 42 U.S.C.
423(d)(1)(A).

The Social Security regulations establsslive-step sequential evaluation process

for the adjudication of disability claims. #n individual is found “not disabled” at any
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step of the process, further inquiry is unngsay and benefits are denied. 20 C.F.R. 88
404.1520, 416.920. The first step in the seqce is determining whether a claimant is
currently engaged in substantial gainful employméadt88 404.1520(b), 416.920(b). If
the claimant is not, then the second stamuires a determination of whether the
claimant suffers from a severe impairmeid. 88 404.1520(c), 416.920(c). If severe
impairment is present, the third inquiryvigether this impairment meets or equals any
of the impairments listed in Appendix 1 8ubpart P of the Administrative Regulations
No. 4. (the “Listing”).Id. 88 404.1520(d), 416.920(d). If the impairment doént the
claimant is found disabled and awarded benefits.

However, if the impairment does not, the adjudicatoust determine the
claimant’s residual functional capacity (“RF, which is the measure of the claimant’s
ability to engage in substantial gainful adty despite the limitations of his or her
impairmentslid. 88 404.1520(e), 416.920(e). After magithis determination, the next
step is to ascertain whether the claimant’s impa&ints prevent the performance of past
relevant work.ld. 88 404.1520(f), 416.920(f). If the impairments doeyent the
performance of past relevant work, then the claimfaas established mrima faciecase
of disability, and the burden shifts to ther®missioner to prove, as the final step in the
process, that the claimant is able to perform offeems of substantial gainful activity,
when considering the claimant’s remaining physiegald mental capacities, age,
education, and prior work experiencés. 88 404.1520(g), 416.920(g3re also McLain
v. Schweikery715 F.2d 866, 868-69 (4th Cir. 1983). The Commissiomust establish
two things: (1) that the claimant, considerihgs or her age, education, skills, work
experience, and physical shortcomings has thpacity to perform an alternative job,

and (2) that this specific job exists in signifitanumbers in the national economy.
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McLamore v. Weinbergeb38 F.2d. 572, 574 (4th Cir. 1976).

When a claimant alleges a mental inmpaent, the SSA “must follow a special
technique at every level in the administrative eswi’ 20 C.F.R. 88 404.1520a,
416.920a. First, the SSA evaluates thaimlant’s pertinent signs, symptoms, and
laboratory results to determine whether the claimhas a medically determinable
mental impairment. If such impairment exists, tfARIocuments its findings. Second,
the SSA rates and documents the degreéunttional limitation resulting from the
impairment according to criteria specified in 20F®R. 88 404.1520a(c), 416.920a(c).
Third, after rating the degree of functional lintien from the claimant’s impairment(s),
the SSA determines the severity of the limitatidmrating of “none” or‘mild” in the first
three functional areas (activities of dailyitig, social functioning, and concentration,
persistence or pace) and “none” in the fouf@pisodes of decompensation) will result in
a finding that the impairment is not sevareless the evidence indicates that there is
more than minimal limitation in the claimantability to do basic work activities. 20
C.F.R. 88 404.1520a(d)(1), 416.920a(d)(Epurth, if the claimant’s impairment is
deemed severe, the SSA compares the medilcdings about the severe impairment
and the rating and degree and functional liida to the criteria of the appropriate
listed mental disorder to determine if the sevenpairment meets or is equal to a listed
mental disorder. 20 C.F.R. 88 404.1520a(0l)@16.920a(d)(2). Finally, if the SSA finds
that the claimant has a severe mentapaimment, which neither meets nor equals a
listed mental disorder, the SSA assesses thaimant’s mental residual functional
capacity. 20 C.F.R. 88404 26a(d)(3), 416.920a(d)(3).

In this particular case, the ALJ determined asdiprinary matter that Claimant

met the insured status requirements of 8oeial Security Act through December 31,
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2010. (Tr. at 12, Finding No. 1). At the firstep of the sequential evaluation, the ALJ
found that Claimant had not engaged in dabsial gainful activity since the alleged
onset date of January 26, 2006. (Tr. atFiding No. 2). Turning to the second step of
the evaluation, the ALJ determined that Claimand hae severe impairments of:
degenerative disc disease of the lumbamep depression and anxiety with social
phobia; and bilateral shoulder generative disc disease. (Tr. at 12, Finding No. B)e
ALJ took note of Claimant’s history of avian mass and subsequent surgery, but found
that this condition was non-severe as Clamhhad no current symptoms or complaints.
The ALJ further determined that Claimant®onchitis and hypertension were not
severe impairments because Claimant hadmealical diagnosis of bronchitis and her
hypertension was controlled by medication. Unde third inquiry, the ALJ concluded
that Claimant did not have an impairmesrt combination of impairments that met or
medically equaled one of the impairments t@ned in the Listing. (Tr. at 13-14,
Finding No. 4). Accordingly, the ALJ assess€imant’s residual functional capacity
(hereinafter “RFC”) as the following:

[M]edium work as defined in 20 GF 404.1567(c) and 416.967(c), with
limitations as described the functidy function discussion below.

(Tr. at 15, Finding No. 5).

In the function-by-function discussion, the ALJ fodi that Claimant could not
climb scaffolds, ladders, or ropes and could balance, stoop, kneel, crouch, or crawl.
The ALJ acknowledged Claimant’s psychriatimpairment, but concluded that this
condition did not significantly interfere wither ability to understand, remember, and
carry out instructions; use judgment; resgaappropriately to occasional contact with

supervisors and co-workers; or adjust to cpesin the routine work setting. Relying on
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the testimony of a vocational expert, the ALJ detared that Claimant could return to
her past relevant employment as an offdeaner, uniform laundress, and kitchen
worker. (Tr. at 18, Finding No. 6). Therefore, tAkJ concluded that Claimant was not
disabled and, thus, was not erddlto benefits. (Tr. at 19).

V. Scope of Review

The issue before the Court is whethee timal decision of the Commissioner is
based upon an appropriate applicationtbé law and is supported by substantial
evidence. InBlalock v. Richardsonthe Fourth Circuit Court of Appeals defined
“substantial evidence” to be:

[E]vidence which a reasoning mind walulaccept as sufficient to support a

particular conclusion. It consists of motlean a mere scintilla of evidence but

may be somewhat less than a prepondeeanicthere is evidence to justify a

refusal to direct a verdict were the cdsefore a jury, then there is “substantial

evidence.”

Blalock v. Richardson483 F.2d 773, 776 (4th Cir. 1972), quotibgws v. Celebrezze
368 F.2d 640, 642 (4th Cir. 1966). This Court id nlbarged with conducting@e novo
review of the evidence. Instead, the Couft'action is to scrutinize the totality of the
record and determine whether substantial evageexists to support the conclusion of
the Commissionedays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990). The decision
for the Court to make is “not whether tleimant is disabled, but whether the ALJ’s
finding of no disability is supported by substaheaidence."Johnson v. Barnharg34

F. 3d 650,653 (# Cir. 2005), citingCraig v. Chater;76 F.3d 585, 589 (4 Cir. 2001). If
substantial evidence exists, then the Court mudirnaf the decision of the

Commissioner “even should the coudisagree with such decision.”Blalock v.

Richardson, suprat 775
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A careful review of the record revealsaththe decision of the Commissioner is
based upon an accurate application of thvedad is supported by substantial evidence.

VI. Claimant’'s Challenges to the Commissioner’s Deision

Claimant argues that the CommissionedBcision should be reversed and/or
remanded for the following reasons:

1 The ALJ disregarded the effects of Claimant'ackh pain and
anxiety/ depression.

2. The ALJ failed to properly asse Claimant’s credibility and pain;

3. The ALJ failed to consider Claimant’s impairmemn combination;

4. The ALJ improperly disregardeDr. Thompson’s RFC assessment;

5. The ALJ failed to fully develop the record; and

6. The ALJ failed to rebut the presumption of dhiay.

(Docket No. 14). The Commissioner responds that Ah& more than accommodated
Claimant’s alleged impairments and still fadi€laimant capable of performing her past
relevant work; therefore, the decision oet@ommissioner should be affirmed. (Docket
No. 15).

Having thoroughly scrutinized the cerd and the arguments of counsel, the
Court finds that the challenges raised bgi@lant are unpersuasive and the decision of
the Commissioner is supported by substantial ewséen
VIl. Analysis

A. Effects of Claimant’s Painand Psychiatric Impairments

Claimant first argues that the ALJ déegyrarded the effects of her severe chronic
back pain and psychiatric impairments. (Docket b at 5-6). According to Claimant,

the records substantiate her repeated compdaof pain and her efforts to find pain
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relief. Moreover, Claimant argues that the phied a deleterious effeon her ability to
concentrate and maintain persistence and pace.

Contrary to Claimant’s allegations, the ALJ cleadgnsidered the effects of
Claimant’s pain and psychiatric symptoms in rendgra decision. (Tr. at 14-18). The
ALJ reviewed Claimant’s multiple muscukeletal complaints to Dr. Thompson, noting
that Claimant did not make similar complasnb her primary care physicians. Claimant
treated with Dr. Thompson only wheshe had acute symptoms and generally
discontinued treatment and resumed her narhaily activities when she improved.
Her statements to Dr. Thompson also convegedctive lifestyle and indicated that her
back and neck “flare-ups” were often combed to a specific traumatic event. For
example, she saw Dr. Thompson for treatmehacute pain after riding her horse and
after having been involved in two motor vekei accidents. Although the second accident
resulted in her car flipping over, Claimadid not immediately seek treatment from Dr.
Thompson. When she finally did seek treamm, she went to Dr. Thompson for a few
months and then discontinued seeingnhiWhen she subsequently returned for
chiropractic care, several months later aafter a new onset of pain, Dr. Thompson’s
records showed only mild to moderate pain and tenédss. (d.).

The ALJ additionally noted that Claimaimtitiated psychiatric care in April 2008
complaining of panic attacks. However, ldpay, Claimant had improved with counseling
and medication.Ifl.). By June, she had progressed even further inrotlimg her panic
attacks and stated she had more positive dilaga negative ones. In her July visit with
Dr. Razapour, Claimant reported that shes\wkeeping well and had no side effects from
her medications. Her GAF score was a 65jokhindicated the presence of only mild

symptoms.
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Certainly, a large part of the ALJ’'s ghussion of the effects of Claimant’s
impairments is contained in the AlJ¢redibility analysis. As discusseulfra, the ALJ
found Claimant’s descriptions of the imt®ty, severity, and persistence of her
symptoms to be exaggerated, because thaflicted with other credible evidence. The
ALJ observed that Claimant’s statements to hertingahealth care professionals did
not convey the severity of symptoms debed by Claimant at the administrative
hearing. Similarly, Claimant’s sporadibiropractic treatment and rapid improvement
with mental health counseling belied rheéestimony regarding the intensity and
persistence of her impairments. (Tr. at 18). He tourse of making these comparisons,
the ALJ undoubtedly considered the effectsGidimant’s alleged impairments on her
ability to engage in substantial gainfemployment. Therefore, the Court finds no
legitimate basis to quport this challenge.

B. Claimant’s Pain and Credibility

As a corollary to Claimant’s precedimggument, she contends that the ALJ erred
in finding her less than credible when describirfte tpersistence, intensity, and
limitations associated with hesymptoms. (Docket No. 14 #&-7). She asserts that the
ALJ “disregarded the medical records,” addit{dt is unreasonable to believe that
[Claimant] would have the quantity of medical redsrand the ability to repeatedly
exaggerate the severity and duration h&fr symptoms for years on end, and dupe
numerous medical providers.1d. at 7). Obviously, Claimat has misunderstood or
overlooked the ALJ’s rationale underlying the ciatily determination. Indeed, the ALJ
relied heavily upon the medical records;particular, Claimant’s statements made to
health care providers during the coursehar treatment and the objective medical

findings.
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Social Security Ruling 96-7p clarifiesehtwo-step process by which the ALJ must
evaluate symptoms, including pain, to det@rentheir limiting effects on a claimant.
See, als@20 C.F.R. 88 404.1529, 416.929. Fjrthe ALJ must establish whether the
claimant’s medically determinable medi and psychological conditions could
reasonably be expected to produce thentémt’'s symptoms. SS®6-7P. Once the ALJ
finds that the conditions could be expect@dproduce the alleged symptoms, the ALJ
must evaluate the intensity, persistenced arverity of the symptoms to determine the
extent to which they prevent the claimainom performing basic work activitiesdd.
Whenever the intensity, persistence or sayeof the symptoms cannot be established
by objective medical evidence, the ALJ muwsdsess the credibility of any statements
made by the claimant to support the allegksiabling effects. The Ruling sets forth the
factors that the ALJ must consider in assessingchenant’s credibility, emphasizing
the importance of explaining the reasongparting the credibility determination. The
Ruling further directs that the creditby determination must be based on a
consideration of all of the evidence in the casmord. Id.

When evaluating whether an ALJ’s credibility deten@tions are supported by
substantial evidence, the Courtedonot simply replace its owde novocredibility
assessments for those of the ALJ; rathd#re Court must review the evidence to
determine if it is sufficient to support th.J’s conclusions. “In reviewing the record for
substantial evidence, the Court does not regivaionflicting evidence . . or substitute
its own judgment for that of the CommissioneiSteHays v. Sullivan907 F.2d. 1453,
1456 (4th Cir. 1990). Because the ALJdhthe “opportunity to observe the demeanor
and to determine the credibility of theaghant, the ALJ's observations concerning

these questions are to be given great weigl8Hively v. Heckler739 F.2d 987, 989-
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990 (4th Cir. 1984), citingyler v. Weinberger409 F. Supp. 776 (E.D.Va. 1976).

Here, the Court finds that the ALJ'sedibility assessment of Claimant was
consistent with the applicable regulationssedaw, and Social Security Ruling and was
supported by substantial evidence. 20 C.F.R. § B29.1SSR 96-7pCraig v. Chater,76
F.3d 585, 589 (4th Cir. 1996). Considelabevidence existed in the record that
Claimant’s testimony regarding pain and psycholabidistress did not correlate with
her reported level of activity, her functional abds as assessed by the agency
consultants, and the objective medical records.

As stated in the written decision, @hALJ found that Claimant’s medically
determinable impairments could reasonalilg expected to produce her alleged
symptoms, but her statements concerning rthietensity, persistence, and limiting
effects were not entirely credible when considerihg evidence in its totality. On the
issue of Claimant’s musculoskeletal problerttse ALJ pointed out that Claimant made
no complaints to her primary care physicians regagdack, shoulder, or neck pain.
(Tr. at 18). She worked for six years after the etnsf her back pain, receiving
chiropractic care sporadically, on an “as needeasib. She never had surgery on her
back or neck and had not received injections ornbeeescribed assistive devices.
Claimant testified that her pain was constant debilitating, yet she took only Tylenol
for relief. Although Claimant testified thathe had to give up her hobbies, the records
indicate that she continued horseback ridiegl after the alleged disability onset date;
in fact, she specifically received permissiwom Dr. Oakley in January 2007 to resume
riding after her hysterectomy. (Tr. at 37Q}. By March 2008, Dr. Thompson’s records
confirm that Claimant had only mild to rderate symptoms and she reported “doing

better,” with fewer acute episodes, decreaspasms, and increased range of motion.
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(Tr. at 266). Similarly, during her April 200®@isit with her familyphysician, Claimant
expressed no complaints or concerns. (Tr33®). Moreover, Claimant’s descriptions
of her psychiatric distress did not correspomith her statements to the mental health
providers or their objective findings. Claimanttiied that she had severe panic attacks
with migraine headaches that prevented frem going out in public and interfered
with her sleep. Yet, in a June 2008 coulrsgkession, only two months after Claimant
initiated psychiatric treatment, her therapioted that Claimant was finding advanced
ways to deal with her panic attacks and anxiety ead “making huge steps in what she
is able to do.” (Tr. at 437). Claimant concededttblae now had more positive days than
negative ones. At her July 2008 appointmenth Dr. Razapour, Claimant reported that
she was doing fine, sleeping well, and eatimogmally. (Tr. at 442). She had voluntarily
discontinued the medications prescribedn®at her anxiety and insomnia and denied
having headaches. Dr. Razappaocumented that Claimant had an improved GAKeco
and agreed with Claimant’s decision tionit her medicationregimen to a single
antidepressant, Cymbaltdd().

Having scrutinized the ALJ’'s decision @rthe evidence in its totality, the Court
finds that the ALJ thoroughly considereClaimant’s complaints of pain and
psychological distress, conducted a reasonedew of the evidence, and adequately
explained the grounds underlying her atelity determination. Consequently, the
ALJ’s ultimate finding on this issue Baubstantial evidentiary support.

C. Impairments in Combination

Claimant next argues that the ALJ faileal consider Claimant’s impairments in
combination, including her severe back paimd anxiety/ depression. (Docket No. 14 at

7-8). Claimant recites the applicable Sociat@aty regulations and case law, but fails to
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provide any factual basis for her challeng¢ndoubtedly, the ALJ was required to
consider the combined, synergistic effectallf of Claimant’s medically determinable
impairments, severe and non-severe, to adely&valuate the extent of their resulting
limitations on ClaimantWalker v. Bowen889 F.2d 47 (# Cir. 1989). The relevant
regulations provide:
In determining whether your physical or mental inrpeent or
impairments are of a sufficient medicsdverity that such impairment or
impairments could be the basis ofigébility under the law, we will
consider the combined effect of all ydur impairments without regard to
whether any such impairment, if considered sepdyateould be of
sufficient severity.
20 C.F.R. 88404.1523, 416.923. Where ther@ combination of impairments, the issue
“is not only the existence of the problemsyt also the degree of their severity, and
whether, together, they impaired the claimartbility to engage in substantial gainful
activity.” Oppenheim v. Fingh495 F.2d 396, 398 (4th Cir. 1974). The ailmeshsuld
not be fractionalized and considered iml&ion, but considered in combination to
determine the impact on the ity of the claimant to engage in substantial dain
activity. 1d. The cumulative or synergistic effect that theigas impairments have on
claimant’s ability to work must be analyzeddeLoatche v. Heckler715 F.2d 148, 150
(4th Cir. 1983). As the Fourth Circuit Court of Apals stated inWalker, ‘[i]t is
axiomatic that disability may result frolm number of impairments which, taken
separately, might not be disabling, but whasetal effect, taken together, is to render
claimant unable to engage intmtantial gainful activity.” Walker v. Bowen, suprat
50.

In this case, the ALJ fulfilled hesbligation to evaluate Claimant’s impairments,

separately and in combination. As noted in the pdétg section, the ALJ explicitly
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analyzed Claimant complaints of pain, her treatmlkeistory, and the severity of her
anxiety and depression using the paragrBpdrniteria. Moreover, when constructing the
boundaries of Claimant’s RFC, the Alcdearly considered the combined impact of
Claimant’s musculoskeletal and psychologicapairments on her ability to perform
basic work activities. The ALJ identified anezxional level that best suited Claimant’s
maximum capability and refed it by conducting a furtion-by-function analysis,
resulting in an RFC determination that incorpora@adimant’s individual postural and
psychological restrictions. (Tr. at 14). To the ext that the ALJ did not elaborate
further on her analysis of Claimant’s impairmentiscombination, the Court finds this
to be harmless errd?.

The ALJ unequivocally considered Qtaant’s impairments in combination.
During the administrative hearing, the Alpbsed several hypothetical questions, each
of which built upon the last by adding the combination of impairments. The ALJ
asked the vocational expert if a hypothetioadiividual of Claimant’s age, education
level, past relevant work, and RFC could penfolher past relevant work. (Tr. at 46-47).

After receiving an affirmative answer, the Aladded a repetitive reaching restriction,

10 Courts have applied a harmless error analysis éncthtext of Social Security appeals. One illustrative
case provides:

Moreover, "[p]Jrocedural perfection in adm#tiative proceedings is not required. This
court will not vacate a judgment unless the subs#drrights of a party have been
affected.” Mays v. Bowen 837 F.2d 1362, 1364 (5th Cir.1988). The procetiura
improprieties alleged by [claimant] will thefore constitute a basis for remand only if
such improprieties would cast into doubt the exise of substantial evidence to support
the ALJ's decision.

Morris v. Bowen 864 F.2d 333, 335 (5th Cir. 198&ee, also, Fisher v. Bowg869 F.2d 1055, 1057 (7th
Cir. 1989) (“No principle of administrative law @ommon sense requires us to remand a case in gliest
a perfect opinion unless there is reason to belieag the remand might lead to a different resuliOur
Court of Appeals, in a number of unpulhlesd decisions, has taken the same approaeh, e.g., Bishop v.
Barnhart, No. 03-1657, 2003 WL 22383983, at *1 (4th Cir.tQ0, 2003);Camp v. MassanayiNo. 01-
1924, 2001 WL 1658913, at *1 (4th Cir. Dec 27, 2p®pencer v. ChateiNo. 95-2171, 1996 WL 36907, at
*1 (4th Cir. Jan. 31, 1996).
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and then added a climbing restriction. Theeational expert indicated that these added
restrictions did not affect Claimant’s ability teegform her prior employment duties.
The ALJ went further and added pulmonargtréctions, which elinmated only those
jobs performed in the kitchen. The ALJ added assdahd option, which did remove
Claimant’s past relevant work, but did noineinate other light and sedentary jobs that
existed in significant numbers in the natadnand regional ecamy; such as, salad
maker, assembler, hand packer, mail addresserbandh worker. (Tr. at 47-48).

The ALJ’s decision contains numerous sifieaeferences to the evidence upon
which she relied and the written decisionkea clear that she considered the synergistic
effects of Claimant’s symptoms. The ALJ'ssdussion at each step of the sequential
evaluation is sufficient for the Court tdetermine whether the Commissioner’s final
decision was supported by substantial evide. Therefore, the Court finds that any
shortcomings in the ALJ’s discussion oktbombined effects of Claimant’s impairments
do not warrant remand.

D. Consideration of Dr. Thompson’s RFC Opinion

Claimant contends that the ALJ improperly disregatdthe opinion of Dr.
Thompson, Claimant’s “treating physician.” §bket No. 14 at 8-9). In particular, on
November 30, 2008, Dr. Thompson completed a Meddsslessment of Ability To Do
Work-Related Activities (Physical) Form, mpng that Claimant had arthritis of the
spine, disc narrowing, and pinched nerweghe back and neck, which prevented her
from lifting and carrying five pounds or moaad from sitting or standing more than 30
minutes to an hour without a break. (Tr.4a3-445). In addition, Dr. Thompson opined
that Claimant was severely limited in her dlyito reach, bend, push, and pull and could

never climb, balance, stoop, crouch, kneel, or ¢ré@d.). The ALJ gave Dr. Thompson’s
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opinions “limited weight” because his own recordsdax-ray interpretations did not
“‘justify the severity of the limitations impodeand [were] not credible.” (Tr. at 17).

20 C.F.R. 88 404.1527(d), 416.927(d) outline how tmnions of accepted
medical sources will be weighed in detdanmmg whether a claimant qualifies for
disability benefits. An “accegd medical source” is defined the regulations to include
a licensed physician; licensed or certifigpsychologist; licensed optometrist for eye
disorders; licensed podiatrist for footsdrders. Opinions of “other sources” are
considered differently than opinions otaepted medical sources. The term “other
sources” refers to individuals such asrse practitioners, chiropractors, physicians’
assistants, naturopaths, audiologists, and thergpisducational personnel; social
welfare personnel; and other non-medicalu®s like relatives, friends, clergy,
caregivers, and neighbors. 20 C.F.R. §%4613(d), 416.913(d). Consequently, Dr.
Thompson, as a chiropractor, is not an “gteel medical source,” but is an “other
source” under the regulations, and his opinionstegated accordingly.

Generally, in the hierarchy of opinionthe Social Security Administration will
give more weight to the opinion of an exanmig medical source than to the opinion of a
non-examining medical sourc&ee20 C.F.R.§8 404.1527(d)(1), 416.927(d)(1). Even
greater weight will be allocated to the omn of a treating physician, because that
physician is usually most able to provitieedetailed, longitudinal pictufef a claiman's
alleged disability.See20 C.F.R.§8 404.1527(d)(2), 416.927(d)(2). In contrast, the
opinions of “other sources” are not codsred in establishing the existence of a
medically determinable impairment, but mbg considered by the ALJ in determining
the severity of a claimant’s impairments attteir effect on the claimant’s ability to

work. Other source opinions are never entitleddotcolling weight. (d.).

-28 -



With this legal framework in mind, the @ot reviewed the ALJ’s handling of Dr.
Thompson’s opinion. The ALreviewed Dr. Thompson’s RFC assessment and coadpar
his opinion to his own treatment records.eShoted that Dr. Thompson felt Claimant
could not lift even five pounds; could not staodsit more than thirty minutes at a time;
and could not climb, balance, stoop, kneequxh, or crawl. The ALJ emphasized that,
in contrast, Dr. Thompson’s records revealdtht Claimant reported only mild to
moderate symptoms when she visited hiscefffor care. Further, an x-ray ordered by
Dr. Thompson showed degenerative changeth disc space narrowing, but did not
contain findings generally present withsdbling pain. The ALJ concluded that Dr.
Thompson’s opinion could not be reconciladth his records and objective findings;
therefore, she gave it limited weight. (Tat 17). The ALJ’s decision to discount Dr.
Thompson’s opinion complied with the apm@lde Social Security regulations. She had
no obligation to give Dr. Thompson'®pinion controlling weight and properly
considered its reliability in determining tiseverity of Claimant’s symptoms. When she
chose to reject Dr. Thompson’s RFC assesst, the ALJ explained her rationale for
doing so.

Having considered the evidence of recaite Court finds that the ALJ’s rationale
was supported by substantial evidence. iG&nt made no complaints of severe back,
shoulder or neck pain to her treating phiais. She used only ice and over-the-counter
medications to treat her pain and saw Dr. Thompsom@an “as needed” basis. She never
consulted with or was referred to a special®ich as a neurologist, neurosurgeon, or
orthopedist, and had not been prescribedangsms or assistive devices. Although she
walked with a cane at the administrative hegr she did not use a cane at the time of

her DDS evaluation by Dr. Stauffer and waet noted to have a cane in the office
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records memorializing her visits with DIThompson, Valley Health Systems, and
Prestera. On March 10, 2008, Claimant initiatedecaith a new primary care provider,
but made no complaints of pain in her neskoulders, back or knees. (Tr. at 331).
When considering the lack ofiedical treatment received by Claimant, her physically
demanding hobby of horseback riding, and her abild sustain two motor vehicle
accidents—at least one of which involvedrhoar flipping over— without the need for
immediate care, the ALJ’s rejection of Dr. Thpeon’s remarkably severe restrictions is
indisputably reasonable.

E. Duty to Develop the Record

Claimant next argues that the ALJ failemlaccurately devefpthe record, stating
“‘the Administrative Law Judge has the dutyexplore all relevant facts and inquire into
issues necessary for an adequate devetwpnof the record, and cannot rely on the
evidence submitted by the claimant when tkeaidence is inadequate.” (Docket No. 14
at 9). Other than reciting this legal standa@aimant provides nbasis to discern its
applicability to the present case.

Here, the ALJ’s duty was to insure thidte record contained sufficient evidence
upon which she could make an informed decisibngram v. Commissioner of Social
Security Administratior496 F.3d 1253, 1269 (11Cir. 2007);See alspWeise v. Astrue,
2009 WL 3248086 (S.D.W.Va.). Consequentlishen examining the record to determine
if it was adequate to support a reasonedhadstrative decisionthe Court looked for
evidentiary gaps that resulted in “unfa@ss or clear prejudice” to Claimankarsh v.
Harris, 632 F.2d 296, 300 (@ Cir. 1980). The Court fowh none. Claimant applied for
disability benefits based upon “lower baakd shoulder problems and a uterine mass”

and subsequently added depression andigpattacks. (Tr. at 132). The ALJ had
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comprehensive treatment records regardinge¢hmsditions from all of the health care
providers identified by Claimant, as wedls a thorough agency-procured physical
examination by an internist and multiple Rassessments by other agency consultants.
In addition to this evidence, the ALJ a@laimant’s counsel meticulously questioned
Claimant regarding her daily activities, limitans, alleged pain, anxiety and depression
during the administrative hearing. (Tr. a7-44). Consequently, the Court finds no
evidentiary gaps in the record and, thus,mmerit to Claimant’s contention that the ALJ
failed to fulfill her duty to develop the record.

F. Presumption of Disability

Claimant’s final contention is that th&lLJ did not carry her burden to produce
evidence sufficient to rebut thpresumption of disability.” (Docket No. 14 at 9-)10The
Court finds this contention to be equallyithout merit. Claimant is ultimately
responsible for proving that she is disabladd that responsibility never shifts to the
Commissioner. While the Commissioner mayvéaa duty to go forward with the
evidence at the fourth step of the evaluation, rGkmt nonetheless retains “the risk of
non-persuasion.3eacrist v. Weinbergeb38 F.2d 1054, 1056 (4th Cir. 1976).

The SSA recognizes at the fourth step of Hequential disability evaluation that
when a claimant proves the existence sdvere impairments that prevent the
performance of past relevant work, the claimant Basablished @rima faciecase of
disability. The burden of production theshifts to the Commissioner to provide
evidence demonstrating that the claimant is ablpddorm other forms of substantial
gainful activity, when considering the agimnant’s remaining physical and mental
capacities, age, education, and prior work expersn 20 C.F.R. 88404.1520(fee

also, McLain v. Schweiker715 F.2d 866, 868-69 (4Cir. 1983). The Commissioner
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must establish two things: (1) that the clambaconsidering his or her age, education,
skills, work experience, and physical shaomings has the capacity to perform an
alternative job, and (2) that this specific jobssiin signficant numbers in the national
economy.McLamore v. Weinbergeb38 F.2d. 572, 574 {@Cir. 1976).

In order to carry this burden, th€ommissioner may rely upon medical-
vocational guidelines listed in Appendixd Subpart P of Part 404 (“grids”), “which
take administrative notice of the availabjliof job types in the national economy for
persons having certain characteristiceamely age, education, previous work
experience, and residual functional capacitgtant v. Schweiker699 F.2d 189, 191-
192 (4h Cir. 1983); See also 20 C.F.R. 8§ 404.1569. Howetex grids consider only the
“exertional” component of a claimant’s diséity in determining whether jobs exist in
the national economy that the claimant can perfotch. For that reason, when a
claimant has significant nonexertional impaents or has a combination of exertional
and nonexertional impairments, the grids merelyvde a framework to the ALJ, who
must give “full individualized consideration” titne relevant facts of the claim in order to
establish the existence of available joblsl. In those cases, the ALJ must prove the
availability of jobs through the testimony of a wtmnal expert.ld. As a corollary to
this requirement, however, the ALJ hasethight to rely upon the testimony of a
vocational expert as to the availability ob@types in the national economy that can be
performed by the claimant so long as thacational expert’s opinion is based upon
proper hypothetical questions that fairlyet out all of the claimant’s severe
impairmentsSee Walker v. BoweB889 F.2d 47 (# Cir. 1989).

In the present case, Claimant never pesged to the fifth and final step of the

process, because the ALJ determined, with daesistance of a vocational expert, that
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Claimant was capable of performing her pesievant employment as an office cleaner,
uniform laundress, and kitchen worker, bothshg actually performed these jobs and as
they are generally performed. Hen&aimant failed to establish grima faciecase of
disability that would have shifted the burdefigoing forward with the evidence to the
Commissioner. As such, the Commissionerdhao duty to rebut a non-existent
“presumption.” Accordingly, this challenge lackstha factual and legal foundation.
VIll. Conclusion

After a careful consideration of the evidenof record, the Court finds that the
Commissioner’s decisiols supported by substantial evidence. Therefore, dgient
Order entered this day, the findécision of the Commissioner A&~FIRMED and this
matter isDISMISSED from the docket of this Court.

The Clerk of this Court is directed toamsmit copies of this Order to all counsel
of record.

ENTERED: February 3, 2012.
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