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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

STEPHEN DALE FOWLER,
Plaintiff,
V. CaseNo.: 3:11-cv-0442
MICHAEL J. ASTRUE,
Commissioner of the Social

Security Administration,

Defendant.

MEMORANDUM OPINION

This is an action seekingeview of the decision of the Commissioner of Sbcia
Security (hereinafter the “Commissioner”)rygng Claimant’s application for a period
of disability and disability insurance benefits (®) under Title Il of the Social
Security Act, 42 U.S.C. § 401-433. (ECF No. 1). IB@tarties have consented in writing
to a decision by the United States Magiséerdudge. (ECF Nos. 2 and 4). The case is
presently pending before the Court on thetjes’ cross motions for judgment on the
pleadings as articulated in timdiriefs. (ECF Nos. 8 and 10).

The Court has fully considered the esitce and the arguments of counsel. For
the reasons set forth belothe Court finds that the desson of the Commissioner is
supported by substantial evidence and should beredt.

[ Procedural History

Plaintiff, Stephen Dale Fowler (hereiiter “Claimant), previously applied for

DIB benefits on September 27, 2006. (Tr.1&). The application was denied initially
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and again following reconsiderationid(). Subsequently, Claimant requested a hearing
before an administrative law judge (herefea “ALJ"). After considering the evidence
and testimony, the Honorable Roseanne Dummer, Aehjed Claimant’s application
by decision dated February 25, 2009d.). The ALJ’s decision became the final
decision of the Commissioner on May 5, 2009 whee #ppeals Council denied
Claimant’s request for reviewld.).

In the instant case, Claimant filed application for DIB benefits on May 13,
2009, alleging a disability czet date of January 3, 20@% e to seizures, short term
memory problems, motor skill problems, capersonality disorder. (Tr. at 159-62,
187-95). The Social Security Adminigtion (hereinafter “SSA”) denied the
application initially on June 22, 2009 aragjain on reconsideration. (Tr. at 93-97,
101-03). Thereafter, Claimant requestedearing before an ALJ, and the Honorable
Charlie Paul Andrus presided over Claimari&aring on August 24, 2010. (Tr. at 35—
67). In his written decisiodated September 17, 2010, the ALJ found that thead ®f
Claimant’s first application was binding rfathe period from January 3, 2005 to
February 25, 2009. (Tr. at 17). Accordingthe ALJ amended the shbility onset date
in this action to Februarg26, 2009, one day after the prior decision. Examgnthe
period between February 26, 2009 top&ember 17, 2010, the ALJ concluded that
Claimant was not disabled and dedihis application for benefitsid.). The ALJ’s
decision became the final decision thfe Commissioner on May 13, 2011 when the
Appeals Council refused Claimant’s request feview. (Tr. at 1-6). Claimant timely
filed the present civil action seeking judicial rew of the administrative decision
pursuant to 42 U.S.C. 8405(g). (ECF No. 1). The Cassioner filed an Answer and a

Transcript of the Administrative Proceedingsnd both parties filed their Briefs in
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Support of Judgment on the Pleadings. (BGHs. 6-8, 10). Consequently, the matter
is ripe for resolution.

. Relevant Evidence

The Court has reviewed the TranscriptRyfoceedings in its entirety, including
the medical records in evidence, and summarizeswb€laimant’s medical treatment
and evaluations to the extentatththey are relevant to thesues in dispute or provide a
clearer understanding of Claimant’s medical backagra.

A. Treatment Records

1. Prior to Amended Disability Onset Date

On June 27, 1988, Claimant was sd®nDr. ljaz Ahmad for a neurological
examination. (Tr. at 410). Based on thesults of the examination, Claimant was
diagnosed with a seizure disordekd.j. On June 7, 2004, a MRI of Claimant’s brain
was taken at Tri-State MRI. (Tr. at 274he MRI revealed mild bilateral atrophy of
the inferior cerebellar hemisphee benign neuroepithelial cysts, and no acuteocalf
abnormalities.Id.).

On September 5, 2006, Claimant was seen by Dr. &dror evaluation of his
ongoing neurological issues. (Tr. at 421). Claimadmitted that he had stopped
taking his seizure medication in Junedaneportedly had been having short term
memory problems since that timdd(). According to his wife Claimant forgot tasks
that he was supposed to perform andsveacially inappropriate at times.d(). Dr.
Ahmad noted that Claimant had recenthsuened taking his medication (Dilantin).
His neurological examination was normadkl.j.

On September 13, 2006, Dr. Ahmad menied an EEG to assess the status of

Claimant’s seizure disorder. (Tr. at 422)r. Ahmad noted significant slowing in
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Claimant’s right temporal region and andependent abnormality in the left temporal
region. (d.). In addition, the EEG revealed inteittent sharp transients, which Dr.
Ahmad believed were signs of@éhonset of a seizure focudd(). On September 27,
2006, Claimant returned for a follow-up appoment with Dr. Ahmad. (Tr. at 421).
Dr. Ahmad observed that Claimant’s mery had “markedly deteriorated.1d.).
Claimant’s short term memory was “extremelgor,” requiring him to write notes for
himself as remindersld.). Moreover, Claimant’s behavior had deteriorat@d.). Dr.
Ahmad described Claimant as having velritle insight into his problems and
providing “mostly childlike” answrs to Dr. Ahmad’s inquiriesld.). Claimant’s wife
explained that Claimant had again stopfgalling his medication and ended up in a
“vegetable state.”1(.). Dr. Ahmad opined that it would be helpful to dwrct a
neuropsychological evaluation in the future. &lso stated that Claimant was currently
unable to hold a job given his medical conditioid.).

On November 29, 2006, Claimant was again examipgdr. Ahmad. (Tr. at
420). Claimant reported that he was takihis medication regularly and had no
further seizures.I(l.). Dr. Ahmad recorded that Claimawas having difficulty with
conversation and remembering or managing time selesd (d.). On February 28,
2007, Claimant returned for a followp appointment with Dr. Ahmad.d.). Dr.
Ahmad confirmed that Claimant was Istiree of seizures and was taking his
medication on a daily basid.d). However, Dr. Ahmad obseed that Claimant’s short
term memory loss remained significant and that @kmt’s judgment was “not the
best.” (d.).

On August 8, 2007, Claimant retumhdor a follow-up appointment with Dr.

Ahmad. (Tr. at 419). Claimant remained seizure fi¢@.). Claimant’s wife reiterated
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that Claimant had difficulty with his memarparticularly recent recall and sequential
memory and reported that s seeing a psychologistd(). On August 29, 2007, Dr.
Ahmad noted that he started Claimant on Tegretal &oped to taper Claimant’s
Dilantin dosage. (Tr. at 418). On Octob®&t, 2007, Dr. Ahmad monitored Claimant’s
response to Tegretol, documenting thaai@ant had suffered no seizures since his
last appointment.lfl.). On November 20, 2007, Dr. Anad instructed Claimant’s wife
to begin discontinuing Claimant’s use of Dilantifld.). Dr. Ahmad reevaluated
Claimant’s medication regimeon December 12, 2007. (Tr. at 417). He explaineat th
his plan was to reduce the Dilantin dosagat warned that this medication change
might result in some seizure activity. Dr. Ahmad eb&d that Claimant “looked
somewhat brighter and was more commutieg the best | have seen for a while
[sic].” (I1d.).

On January 29, 2008, Claimant reporthadt he had suffered two seizures since
his last appointmentld.). Dr. Anmad informed Claimant that he might needtake
another anticonvulsant if the seizures continuéd.)(On March 26, 2008, Claimant
returned for a follow-up appointment withir. Ahmad, who recorded that Claimant
was taking Carbamazepine (Tegretol) andl mat experienced any seizures since the
last appointment. (Tr. at 416). Dr. Ahmad foundi@ant to be more talkative than on
previous visits, although he still had ddfilty with sequential and recent memory.
(1d.). Dr. Ahmad recommended that Claimant see a psycist to determine if
Claimant should be prescribed antidepressamds). (

At a follow-up appointment on June 25008, Dr. Ahmad noted that Claimant
had experienced one generalized seizure in the pghioge months.I¢.). He started

Claimant on a second anticonvulsant, Kepprarning that it could cause personality
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changes and liver toxicity. (Tr. at 416). After cphating a conventional neurological
examination, Dr. Ahmad noted that Claimaedntinued to have difficulties with his
cognitive function. (d.). Claimant could not complete word puzzles and wéeno
unable to remember people tha¢ had known for decadedd(). Further, Dr. Ahmad
stated that Claimant was “quite slow in thinkindld.). Although Claimant had
undergone a psychological evaluation, Dr. Ahmad utoented that he had never
received a formal reportld.). Dr. Ahmad felt that Clanant likely had a cognitive
disorder although his neurologicalaxrination was normal. (Tr. at 415).

On September 4, 2008, David E. Frederick, Ph.D,Aedus Psychological
Services drafted a letter to Claimant’s attornegnsuarizing Claimant’s psychological
diagnosis and treatment. (Tr. at 331). Dredrerick related that he had seen Claimant
for psychotherapy on more ah forty occasions during the period between Deocgmb
6, 2006 and October 24, 2007d(. Dr. Frederick believed that Claimant’s initial
motivation in seeking treatment was to address &r8lated neuropsychological
screening performed on November 1805, which found that: Claimant had no
neurobehavioral cognitive deficits; his memyaecall from immediate to remote was
within normal limits, and his concerdtion was within normal limits.I{.). Claimant’s
wife did not feel the evaluation accuratelgsessed Claimant’s difficulties and sought
further evaluation. After discussing Claim&nsymptoms with his wife and with Dr.
Ahmad, Dr. Frederick determined that psychotherayas warranted to discover
whether Claimant’s problems were due to degsion, seizures, or the side effects of his
medications. Ultimately, Dr. Frederick diagsed Claimant witlDepressive Disorder

NOS, Borderline Intellectual Functiongnand Dependent Personality traitisl.}.



Dr. Frederick identified numerous issutsmat he focused on in psychotherapy;
however, halfway through Claimant’s theragys wife reported thaClaimant still did
not take any initiative on his own behalhd continued to demonstrate little emotion.
On the positive side, Claimant’s wife ticed that Claimant'sstuttering was less
pronounced and he was more willibggspend time with his familyld.). Considering
these statements, Dr. Frederick opined théh psychotherapy “[o]nly limited success
was achieved.” (Tr. at 331).

On October 23, 2008, Claimant returnid a follow-up appointment with Dr.
Ahmad. (Tr. at 415). Claimant reported ex@@&cing two generalizseizures since his
last appointment.I@.). Dr. Ahmad determined from laboratory measurestlod
medications in Claimant’s blood thahe had not been regularly taking his
prescriptions. Id.). Dr. Ahmad discussed with Claimant at length thngortance of
closely following his medication regimeiowever, in response, Claimant adamantly
denied noncompliance.ld.). Dr. Ahmad recommended that Claimant’s wife give
Claimant his medication to ensure that was maintaining thepeutic drug levels.
(1d.). Dr. Ahmad again examined Claimant on January 2a09. (Tr. at 414).
According to Dr. Ahmad, Claimant had remathseizure free sindee began taking his
medications regularlyld.).

2. RelevantTime Period

On June 4, 2009, Dr. Frederick completed a treatogrce routine abstract
form at the request of the West Virginiadability Determination Section. (Tr. at 327—
30). Dr. Frederick recorded the results @aimant’s last 1Q test, which had been
administered on November 15, 2006. The test redbch verbal 1Q score of 89, a

performance 1Q score of 80, and a full scale 1Qrscof 84. (Tr. at 327). Next, Dr.
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Frederick reported Claimant’s mental stassof the time of his last appointment on
October 24, 2007. (Tr. at 328). Dr. Frederick notedt Claimant’s speech was normal
and he did not experience delusions, hahations, suicidal ideation, or homicidal
ideation. (d.). In Dr. Frederick’s opinion, Claimant’s judgmemas moderately
deficient, his affect was restted, and his mood was angryd(. Dr. Frederick
concluded that Claimant’s perceptiowas normal, his insight was moderately
deficient, and his psychomotor agty was within normal limits.Id.).

Dr. Frederick then completed a medical source st&tet related to Claimant’s
mental residual functional capacity. (Tr. 329). Dr. Frederick found that Claimant’s
immediate memory, recent memory, concentratitask persistence, and pace were all
within normal limits. (d.). However, Dr. Frederick concluded that Claimarsicial
functioning was moderately deficientld(). Dr. Frederick diagnosed Claimant with
Depressive Disorder NOS, Borderline It¢éetual Functioning, Dependent Personality
traits, and seizures. (Tr. at 330).

On July 29, 2009, Claimant returnddr a follow-up appointment with Dr.
Ahmad. (Tr. at 413). Claimant complainedh#ving a generalized seizure since his last
visit, being very forgetful, and lang problems with his memoryld.). Dr. Ahmad
noted that Claimant’s medication levelsere once more sub-therapeutic and again
recommended that Claimant'sf@imonitor his medication take to insure Claimant’s
compliance with his treatment planid(). Dr. Ahmad also recommended that
Claimant continue with pghological consultation.

On October 28, 2009, Dr. Ahmad completed a seizwsidual functional
capacity questionnaire at the requesttb& SSA. (Tr. at 406-08). He diagnosed

Claimant with seizure disorder, noting that Claimamndeizures were generalized,
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partial complex, and typically resulted in losscohsciousnessld.). According to Dr.
Ahmad, the frequency of the seizures wasiable and when Claimant experienced a
seizure, it usually occurred without warningdalasted for two to three minutes, often
causing urinary incontinence and occasionalbuleing in physical injury to Claimant.
(1d.). After a seizure, Clainrat was usually confused and exhausted. Dr. Ahmdid fe
Claimant’s seizures were often pigitated by exposure to stres$d(). He opined that
the seizures likely interfered significdy with Claimant’s daily activities.ld.). Dr.
Ahmad noted that Claimant failed to regujatake his medicationwhich affected the
frequency of his seizuresld,). He also commented that Claimant complained of
experiencing a lack of alertness duehis seizure medication, which would impair
Claimant’s ability to work. (Tr. at 408).

In Dr. Ahmad’s opinion, in a work envirmment, Claimant’s seizures were likely
to disrupt the work of co-workers. He felt Claimawbuld require more supervision
than an unimpaired workerld.). Further, Dr. Anmad concluded that Claimant could
not work at heights, operate power machinery, oerape a motor vehicleld.). Dr.
Ahmad opined that Claimant was capable of indepenlge using public
transportation, but added that Claimantpexenced depression, irritability, social
isolation, poor self-esteem, short attentgpan, and memory problems in addition to
seizures. Id.). In regard to Claimant’s ability to work an eighbur day, Dr. Ahmad
stated that Claimant would have to take unschedbledks every two to three hours.
(Tr. at 409). Nonetheless, Dr. Ahmad foutitht Claimant was capable of working in a
low stress job.Id.). He anticipated that Claimamtould experience “good days” and

“bad days” and, on average, would likely mimm®re than four days of work per month.



(1d.). Dr. Ahmad emphasized that Claimandh@oor communication skills, short-term
memory loss, and poor judgmenitd ).

Also on October 28, 2009, Dr. Ahmad amnined Claimant. (Tr. at 412). Dr.
Ahmad noted that Claimant remained se&uree, but still had a poor short-term
memory and very poor communication skillsd.j. Claimant returned for a follow-up
appointment with Dr. Ahmad on February 24,10. (Tr. at 431). Dr. Ahmad reiterated
that Claimant was seizure fredd(). Similarly, on June 23, 2010, Claimant reported
no new seizures and his neurological exaation was normal. (Tr. at 430). Again, on
October 20, 2010, Dr. Ahmad recorded thai@lant remained free of seizures and his
neurological examination was normal. (Tr. at 445).

B. ConsultantAssessments

1. Physical Health Assessments

On June 18, 2009, Cindy Osborne, DO, completed gsieal Residual
Functional Capacity (RFC) Assessmentr.(Bt 332-39). Dr. Osborne found that
Claimant could occasionally lift 50 poundsequently lift 25 pounds, stand or walk
about six hours a day, sit for six hours a dayd was unlimited in his ability to push or
pull. (Tr. at 333). Claimant’s postural limitan restricted him to activities that never
required climbing ladders, ropes, or sc&df (Tr. at 334). Dr Osborne found that
Claimant was not subject to any manipwativisual, or communicative limitations.
(Tr. at 335-36). Claimant’s environmemhthmitations required him to avoid all
exposure to hazards, such as machinery and heihtsat 336). In conclusion, Dr.
Osborne found Claimant to be partiallyedible and opined that Claimant’s RFC

should be reduced to medium work with hetiggnd hazard limitations. (Tr. at 339).
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On September 29, 2009, Rogelibim, MD, completed a second RFC
assessment. (Tr. at 391-98). Dr. Lim fauthat Claimant could occasionally lift 50
pounds, frequently lift 25 pounds, stand orlkvabout six hours a day, sit for six hours
a day, and was unlimited in his ability to pushpull. (Tr. at 392). Claimant’s postural
limitation restricted him tactivities that never required climbing ladderspes, or
scaffolds. (Tr. at 393). Dr. Lim found that Claimamas not subject to any
manipulative, visual, or communicative litations. (Tr. at 394-95). Claimant’s
environmental limitations required him tavoid all exposure to hazards, such as
machinery and heights. (Tr. at 395).

Dr. Lim reviewed Claimant’s activities adaily living. (Tr. at 398). Claimant
reported taking care of his pets, performsgif-care, preparing simple meals, cleaning
the house, walking, shopping for groceriesadmmg, visiting with family, and going to
doctor appointments, although he haffidilty talking and using his handsld.). Dr.
Lim concluded that Claimant was credibdad that there were no problems with
Claimant’s neurological systemld(). According to Dr. Lim, Claimant was capable of
performing medium work witlenvironmental restrictionsld.).

2. Mental Health Assessments

On June 18, 2009, G. David Allen, Ph.D, completedPsychiatric Review
Technique (PRT) at the request of the SSA. (Tr.345-58). Dr. Allen based his
analysis on Listings 12.02 (Organic Mentaiborders) and 12.04 (Affective Disorders)
as these were the most applicable to Clait'sadiagnoses and symptoms. (Tr. at 345).
Dr. Allen found that Claimant suffered frolorderline Intellectual Functioning and
Depressive Disorder NOS. (Tat 346, 348). He theassessed Claimant’s functional

limitations under the paragraph “B” critar of the Listings, determining that

11



Claimant’s difficulties in maintaining social funohing, maintaining concentration,
persistence, and pace were moderate in regthrs restriction of activities of daily
living was mild, and he hadot experienced extended episodes of decompensation
(Tr. at 355). Further, Dr. Allen confirmethat the evidence did not establish the
presence of paragraph “C” criteria. (Tr. at 356).

Dr. Allen reviewed Claimant’s most receAdult Function Report, documenting
that Claimant’s activities of daily living includegersonal care, reading the paper,
doing crosswords, reading and listeningbtmoks on tape, and doing odd jobs around
the house; and his reported hobbies included: ptayhe piano, watching movies,
playing board games, and visiting familydwo three times a month. (Tr. at 357).
Claimant noted that he had difficultiegith memory, concentration, understanding
instructions, and getting along with others andampd difficulty coping with stress
and change..). Dr. Allen found that Claimant was credibléd).

Dr. Allen then completed a Mental Rdsial Functional Capacity Assessment.
(Tr. at 341-44). First, Dr. Allen addssed Claimant’s understanding and memory,
finding: no evidence that Claimant’s ability to rember locations and work-like
procedures was limited; that Claimant’s dyito understand and remember very short
and simple instructions was not significantimited; and that Claimant’s ability to
understand and remember detailed instructias moderately limited. (Tr. at 341).

Next, Dr. Allen evaluated Claimant’s funanhal limitations related to sustained
concentration and persistence, finding thai@lant’s abilities to carry out very short
and simple instructions; to perform activities witha schedule, maintain regular
attendance, and be punctual within custom tolerances; to sustain an ordinary

routine without special supervision; andwork in coordination with or proximity to
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others without being distracted by them weid significantly limited. (Tr. at 341-42).
Further, Dr. Allen found that Claimant’s abilitiea carry out detailed instructions; to
maintain attention and concentration fortexded periods; and ability to complete a
normal work-day and workweek without terruptions from psychologically based
symptoms and to perform at a consistpatce without an unreasonable number and
length of rest periods were moderately lied. (Tr. at 341-42). Dr. Allen concluded
that there was no evidence of limitationsthwirespect to Claimant’s ability to make
simple work-related decisions. (Tr. at 341).

Third, Dr. Allen evaluated Claimant’s fetional limitations in terms of social
interaction. (Tr. at 342). Dr. Allen foundhat Claimant’s abilities to ask simple
guestions or request assistance, to mamtsocially appropriate behavior, and to
adhere to basic standards of neatness aeantihess were not significantly limited.
(1d.). Dr. Allen also found that Claimant’s aibieés: to interact appropriately with the
general public; accept instructions and respond rappately to criticism from
supervisor; and to get along with coworkess peers without distracting them or
exhibiting behavioral extremasere moderately limitedld.).

Finally, Dr. Allen considered Claimant’s gacity to adapt to new circumstances.
(1d.). Dr. Allen found that Claimant’s abilitieso be aware of normal hazards and take
appropriate precautions; to travel in unfdiari places or use public transportation;
and to set realistic goals or make plans ipeledently of others were not significantly
limited. (1d.). Dr. Allen found that Claimant’s ability to respd appropriately to
changes in the work setting was moderately limit@d.). Dr. Allen concluded that
Claimant’s impairments did not meet Lisgincriteria. (Tr. at 343). In Dr. Allen’s

opinion, Claimant could perform substantgdinful activity in settings where social
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demands were limited and ehprocedural complexity of the work involved no reor
than simple, repetitive actiondd().

On August 19, 2009, Lisa Tate, MA, iermed a psychological evaluation of
Claimant at the request of the West Virgirbésability Determination Service. (Tr. at
370-76). Ms. Tate completed a clinical imew and mental status examination, then
administered the Weschler Adult Intelligence ScaleThird Edition (WAIS IIl)
evaluation and the Cognistat assessment tamlording to Ms. Tate’s report, Claimant
presented with a normal gait and normabkpoe. (Tr. at 370). His speech was good
with normal rate and volume. (Tr. at 370—71). Heviadd that his wife drove him to
the interview, stating that he was no longdxle to drive because he frequently forgot
where he was going and had a seizure mtiso. (Tr. at 371). Claimant described
struggling with memory problems for the prews 25 years and having difficulty with
long-term memory, such as recognizing fa@nd remembering names of people with
whom he had attended schoold.). He reported that these memory problems had
increased with ageld.). Claimant also reported having difficulty withshattention
span and ability to concentratéd(). He related his work history as including a jab a
a cashier at a convenience store, onetwo years prior. (Tr. at 372). However,
Claimant stated that he was fired from tipatsition because he was unable to perform
his job duties.Id.). He also previously worked as collection agent and department
manager of a hardware store. After obiam this history, Ms. Tate reviewed the
results of Claimant’s previous IQ testd(). She noted that Claimant’s scores, which
were all in the average range and considered valebulted in a diagnosis of
Borderline Intellectual Functioningld.).

Ms. Tate then completed a mental status examina{iah). Claimant’s affect,
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thought processes, thought content, perceptioniglns judgment, memory, and
psychomotor behavior were all found twe within normal limits although his
concentration was mildly deficientld.). Claimant reported no suicidal or homicidal
ideation. (d.). Ms. Tate administered the WAIS Ill and calculhtidhe results. (Tr. at
372-73). Claimant scored an 84 on the verbal sectam 84 on the performance
section, and had a full scale 1Q score of 8. at 373). Ms. Tate found the results to
be valid. (d.). According to Ms. Tate, Claimantas able to recall and understand
directions during testing and his motor behaviorsweormal. [(d.). Ms. Tate found
Claimant’s work pace to be normal, and Wwas persistent in finishing the testd)).
Ms. Tate subsequently adminiseerthe Cognistat evaluationd(). Claimant scored in
the “average” range in all areas of theg@ostat assessment, including: attention,
comprehension, repetition, naming, constioilcs, memory, calculations, similarities,
and judgment. Id.). Based on the testing results and her observatidts. Tate
diagnosed Claimant with a seizure dider by history. She made no other
psychological diagnosis, but determinedatiClaimant’s intellectual functioning was
below average. (Tr. at 374). Ms. Tate nothdt despite Claimant’s reports of problems
with his memory, attention, and concentoatj his Cognistat scores were average.
(1d.).

Ms. Tate also reviewed Claimant’s acties of daily living. Claimant reported
that he cared for the family’s pets, cleaned thadey cooked, washed dishes, listened
to music, read the newspaper, and took a walk adotlve cemetery.I{l.). Claimant
stated that he went to the grocery store vhith wife and to doctor’s appointments on a
regular basis.lfl.). He had no other hobbies or interestsl.); Ms. Tate found that

Claimant’s social functioning, concentratiopersistence, and pace were all within
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normal limits. (Tr. at 374). In conclusion, Ms. ®Batpined that Claimant was
competent to manage any benefitsrhight receive. (Tr. at 375).

On September 24, 2009, Jeff Harlow,.Bhcompleted a Psychiatric Review
Technique based on the results of Ms. Tapsychological evaluation. He noted that
Ms. Tate found no current active mentaagmnoses; thus, Dr. Harlow concluded that
there were no medically determinalmeental impairments. (Tr. at 377).

[II. Summary of ALJ's Decision

Under 42 U.S.C. § 423(d)(5), a claimaréeking disability benefits has the
burden of proving a disability. Se&&lalock v. Richardson, 483 F.2d 773, 774 (4th Cir.
1972). A disability is definé as the “inability to engage in any substantiainga
activity by reason of any medically determimnle impairment which can be expected to
last for a continuous period of not lesath12 months.” 42 U.S.C. 423(d)(2)(A).

The Social Security regulations estahlim five step sequential evaluation
process for the adjudication of disability clainifsan individual is found “not disabled”
at any step of the process, further inquisyunnecessary and benefits are denied. 20
C.F.R. 8 404.1520. The first step in the seqce is determining whether a claimant is
currently engaged in substantial gainful employmeld. 8§ 404.1520(b). If the
claimant is not, then the second step regsiia determination of whether the claimant
suffers from a severe impairmend. 8§ 404.1520(c). If severe impairment is present,
the third inquiry is whether this impairment meetsequals any of the impairments
listed in Appendix 1 to Subpart P of dhAdministrative Regulations No. 4. (the
“Listing”) I1d. 8 404.1520(d). If the impairmendoes, then the claimant is found

disabled and awarded benefits.
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However, if the impairment does nothe adjudicator must determine the
claimant’s RFC, which is the measure of tl@imant’s ability to engage in substantial
gainful activity despite the limitéons of his or her impairments$d. § 404.1520(e).
After making this determination, the nexteptis to ascertain whether the claimant’s
impairment prevents the performance of past releweaork. Id. § 404.1520(f). If the
impairment does prevent the performanceast relevant work, then the claimant has
established @rima facie case of disability, and the bued shifts to the Commissioner
to prove, as the final step in the procedgt the claimant is able to perform other
forms of substantial gainful activity, when congiohgg the claimant’s remaining
physical and mental capacities, age, ediocgtand prior work experiences. 20 C.F&R.
404.1520(g)see also McLain v. Schweiker, 715 F.2d 866, 868—-69 (4th Cir. 1983). The
Commissioner must establish two things: (1) thad thaimant, considering his or her
age, education, skills, work experience, gtdysical shortcomings has the capacity to
perform an alternative job, and (2) that tisigecific job exists in significant numbers
in the national economyicLamorev. Weinberger, 538 F.2d. 572, 574 (4th Cir. 1976).

When a claimant alleges a mental impairment, thA ®%ust follow a special
technique at every level in the administratrexiew.” 20 C.F.R. 804.1520a. First, the
SSA evaluates the claimant’s pertinent sigsymptoms, and laboratory results to
determine whether the claimant has a mellicdeterminable mental impairment. If
such impairment exists, the SSA documents its figdi Second, the SSA rates and
documents the degree of functional limitation reéswg from the impairment
according to criteria specified in 20 C.F.R.404.1520a(c). That section provides as

follows:
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c) Rating the degree of functional limitation.

(1) Assessment of functional limitations is a coewpland highly
individualized process that requires to consider multiple issues and
all relevant evidence to obtain a longitudinal pi& of your overall
degree of functional limitationWe will consider all relevant and
available clinical signs and laboratory findingdet effects of your
symptoms, and how your functioning may be affected factors
including, but not limited to, chmdc mental disorders, structured
settings, medication, and other treatment.

(2) We will rate the degree of yodunctional limitation based on the
extent to which your impairment(s) interferes witlour ability to
function independently, appropriately, effectivebnd on a sustained
basis. Thus, we will consider such facs as the quality and level of your
overall functional performance, anyisepdic limitations, the amount of
supervision or assistance you reqyiand the settings in which you are
able to function. See 12.00C through 12.00H of thisting of
Impairments in appendix 1 to this subpart for mar®rmation about
the factors we consider when wet@athe degree of your functional
limitation.

3) We have identified four broad fetional areas in which we will rate
the degree of your functional limitatioictivities of daily living; social

functioning; concentration, persistence, or paceid aepisodes of
decompensation. See 12.00C of the Listing of Immaints.

(4) When we rate the degree of limitation in thestfithree functional

areas (activities of daily living; axial functioning; and concentration,

persistence, or pace), we will useetlfollowing five-point scale: None,

mild, moderate, marked, and extreme. When we rate degree of

limitation in the fourth functionahrea (episodes of decompensation),

we will use the following four-point scale: Nonen® or two, three, four

or more. The last point on each scale represerdsguee of limitation

that is incompatible with the ability to do any géil activity.

Third, after rating the degree of functional limtien from the claimant’s
impairment, the SSA determines the seveofythe limitation. A rating of “none” or
“mild” in the first three functional areas (aaties of daily living, social functioning,
and concentration, persistence or paced d@none” in the fourth (episodes of

decompensation) will result in a finding thdte impairment is not severe unless the
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evidence indicates that there is more tmmimal limitation in the claimant’s ability
to do basic work activities. 20 C.F.R. § 404.152061d

Next, if the claimant’s impairment is deemed seydtee SSA compares the
medical findings about the severe impairment an& ttating and degree and
functional limitation to the criteria of # appropriate listed mental disorder to
determine if the severe impairment meets or is éqoa listed mental disorder. 20
C.F.R. 8 404.1520a(d)(2). Finally, if th®SA finds that the claimant has a severe
mental impairment, which neither meets remjuals a listed mental disorder, the SSA
assesses the claimant’s residual function@B.R. 8 404.1520a(d)(3). The regulation
further specifies how the findings and camgibn reached in applying the technique
must be documented at the ALJ and Appeals Couewdls as follows:

At the administrative law judge hdag and the Appeals Council levels,

the written decision issued by dhadministrative law judge and the

Appeals Council must incorporatedipertinent findings and conclusion

based on the technique. The decismonst show the significant history,

including examination and laboratory findings, tin@ctional limitations

that were considered in reachinganclusion about the severity of the

mental impairment(s). The decision stunclude a specific finding as to

the degree of limitation in each fational areas described in paragraph

(c) of this section.
20 C.F.R. 8404.1520a(e)(2).

In the present case, the ALJ determined as a pmeény matter that Claimant
met the insured status for disability insurance dfga through December 31, 2010.
(Tr. at 19, Finding No. 1). At the first steyd the sequential evaluation, the ALJ found
that Claimant had not engaged in substdrganful activity since February 26, 2009,
the amended disability onset date. (Tr.2&, Finding No. 2). Turning to the second

step of the evaluation, the ALJ determineatiClaimant’s seizure disorder, borderline

intellectual functioning, depressive disordand dependent personality disorder were
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severe impairmentsld., Finding No. 3). Under the third inquiry, the Alakcertained
that Claimant did not have an impairment or combiora of impairments that met or
medically equaled any of the impairments outlinedhe Listing. (d., Finding No. 4).
Accordingly, the ALJ assessed Claimant’s RF@ding that Claimant had the residual
functional capacity to performvork limited to the light exdronal range. (Tr. at 22,
Finding No. 5). Claimant could lift or carr0 pounds occasionally and ten pounds
frequently; could not climb ladders, ropes, smaffolds; could not work at heights or
around dangerous machinery; should avoid excesdivet and fumes; could not
perform work requiring balancing; and waslted to simple routine jobs working in a
small group with limited cotact with the public.1d.).

The ALJ analyzed Claimant’s past womkxperience, age, and education in
combination with his RFC to determine hability to engage in substantial gainful
activity. (Tr. at 27, Finding Nos. 6—10). The AL&rsidered that (1) Claimant was
unable to perform past relevant work; (2) he wasnbm 1958, and at age 51, was
defined as an individual @sely approaching advancedea(0 CFR 404.1563); (3) he
had a high school education and could comneatd in English; and (4) transferability
of job skills was not material to the ghibility determination because the Medical-
Vocational Rules supported a finding thati@hant was not disabled regardless of the
transferability of job skills. Id.). Based on the testimony of a vocational expdrg t
ALJ found that Claimant could make a sussfil adjustment to employment positions
that existed in significant numbers in timational economy, such as a non-clerical
office worker, file clerk, product inspectopyroduct sorter, and production helper. (Tr.
at 27-28). Therefore, the ALJ concluded tidimant was not disabled and, thus, was

not entitled to benefits. (Tr. at 28, Finding N@).1

20



V. Claimant's Challenges tothe Commissioner’s Decision

Claimant contends that the Commissioner’s decisisnnot supported by
substantial evidence because: (1) the Alded in finding that Claimant’s seizure
disorder did not satisfy Listing 11.02 orsting 11.03; (2) the ALJ failed to properly
consider Claimant’s mental impairments aombination; (3) the ALJ’s credibility
finding was erroneous; (4) the ALJ's RFE@s&ssment was erroneguand (5) the ALJ
erred in finding that the transferability of jelkills was not materiah Claimant’s case.

V. Scope of Review

The issue before the Court is whethee final decision of the Commissioner is
based upon an appropriate applicationtioé law and is supported by substantial
evidence. InBlalock v. Richardson, the Fourth Circuit Court of Appeals defined
“substantial evidence”to be:

[E]vidence which a reasoning mind wil accept as sufficient to support

a particular conclusion. It consistsf more than a mere scintilla of

evidence but may be somewhat lesartha preponderance. If there is

evidence to justify a refusal to diremtverdict were the case before a jury,

then there is “substantial evidence.”

Blalock v. Richardson, 483 F.2d 773, 776 (4th Cir. 1972) (quotibgws v. Celebrezze,

368 F.2d 640, 642 (4th Cir. 1966)). This Court st tharged with conducting @e

novo review of the evidence. Instead, the Coufitaction is to scrutinize the totality of
the record and determine whether subsnevidence exists to support the
conclusion of the CommissioneHays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir.
1990). The decision for the Court to makérnst whether the claimant is disabled, but
whether the ALJ’s finding of no disability is supgged by substantial evidence.”

Johnson v. Barnhart, 434 F. 3d 650, 653 (4th Cir. 2005) (citif@yaig v. Chater, 76

F.3d 585, 589 (4th Cir. 2001)). If subst#al evidence exists, then the Court must
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affirm the decision of th&€Commissioner “even should thaurt disagree with such
decision.”Blalock, 483 F.2d at 775Applying this legal framewrk, a careful review of
the record reveals that the decision o tBommissioner is based upon an accurate
application of the law and is pported by substantial evidence.

VI. Analysis

Having thoroughly considered the evidence and tlgpments of counsel, the
Court rejects Claimant’s contentions and fntthat the decision of the Commissioner is
supported by substantial evidence.

A. Listings 11.02, 11.03

Claimant first challenges the ALJ’s findirthat Claimant’s seizure disorder did
not satisfy the criteria for Listing 11.02 driisting 11.03. (ECF No. 8 at 6). According
to Claimant, the ALJ failed to consider th@timant’s seizures occurred at all times of
day and that these seizures significandifected Claimant’s ability to perform
substantial gainful activity. Having consiga the record and arguments, the Court
concludes that the ALJ was correct in his deterrtiorathat Claimant did not satisfy
the criteria for Listing 11.02 or Listing 11.03.

To satisfy the criteria for Listing 11.02, Claimantust demonstrate that his
seizure disorder caused convulsive epileggyand mal or psychomotor), documented
by detailed description of a typical seizure patterincluding all associated
phenomena; occurring more frequently thance a month, in spite of at least 3
months of prescribed treatment. A seizurétpen satisfies the criteria for Listing 11.02
ifit (1) includes daytime episodes (loss of comsi@ness and convulsive seizures) or (2)
nocturnal episodes manifesting residualsiclkhinterfere significantly with activity

during the day. In his written opiniorthe ALJ concluded that Claimant’s seizure
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disorder did not satisfy Listings 11.02daaise the medical record did not “document a
typical seizure pattern of the severity odduency described under these sections.” (Tr.
at 20).

The ALJ’s conclusion that Claimant did ngatisfy Listing 11.02 is supported by
substantial evidence. The medical record aadés that Claimant was diagnosed with a
seizure disorder as early as 1988. (Tr.4d0). Claimant was prescribed Dilantin,
Keppra, and Tegretol to control his seizurl@aring the relevant time period, February
26, 2009 to September 17, 2010, there is no readr@€laimant experiencing any
seizures. (Tr. at 412, 413, 430, 431, 445kewise, none of Claimant’s neurological
examinations revealed abnormalitiesd.]. To the extent that Claimant reported
experiencing seizures, the medical recordicates that these episodes occurred prior
to the relevant time period and onlgfter Claimant had stopped taking his
anticonvulsant medication as prescribed. @ir415—-17). Moreover, no medical source
opined that Claimant satisfied the criteria forting 11.02.

Similarly, Claimant is unable to meet equal the criteria of Listing 11.03. To
satisfy the criteria for Listing 11.03, Chaant must demonstrate that his seizure
disorder caused nonconvulsive epilepgpetit mal, psychomotor, or focal),
documented by detailed description of a bgliseizure pattern including all associated
phenomena, occurring more frequently tharcemeekly in spite of at least 3 months
of prescribed treatment. A seizure patternisdees the criteria for Listing 11.03 if it
results in (1) an alteration of awarenessloss of consciousness and (2) transient
postictal manifestations of unconvention@havior or significant interference with
activity during the day.

The ALJ’s conclusion that Claimant did ngatisfy Listing 11.03 is supported by
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substantial evidence. As previously notethere is simply norecord of Claimant
experiencing any seizures during the releviimte period. (Tr. at 412, 413, 430, 431,
445). All of Claimant’s reports of seizuresangred in the time period prior to February
25,2009. (Tr. at 415-17). Further, thess@zures typically occurred after Claimant had
discontinued taking his anticonvulsamhedication and stopped when he was
compliant with his medication regimen. Givahe lack of evidence that Claimant’s
seizures occurred with the frequency and seyaexf seizure activity outlined in Listing
11.03, Claimant is unable to demonstg #éhat he met or equaled the Listing.

B. Impairments in Combination

Next, Claimant argues that ALJ erred bgt finding that Claimant’s combined
impairments equaled the criteria in Listings 12.02,04, and 12.08. (ECF No. 8 at 3—
6, 8—11). Much of Claimant’s argument devoted to challenging the ALJ’s factual
findings. In Claimant’s view, many of th&lLJ’s factual findings were erroneous and
based on a misunderstanding of Claimamtental impairments. Although Claimant
argues that his impairments in combination satls§tings 12.02, 12.04, and 12.08,
Claimant does not analyze the severity riegonents of the Listings, nor explain how
his impairments in combination were medicalyuivalent to the Listing’s definition of
disability.

Medical Equivalence

A determination of disability should bmade at step three of the sequential
evaluation when a claimant’s impairmentseet or medically equal an impairment
included in the Listing. The ppose of the Listing is to a¢eribe “for each of the major
body systems, impairments which are consideredrgegaough to prevent a person

from doing any gainful activity.'See 20 C.F.R. § 404.1525. Because the Listing is
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designed to identify those individuals wheomedical impairments are so severe that
they would likely be found disabled regdeds of their vocational background, the SSA
has intentionally set the medical criteriafideng the listed impairments at a higher
level of severity than that required oeet the statutory standard of disabil®ullivan

v. Zebley, 493 U.S. 521, 532 (1990). “For a claimant to shdwatt his impairment
matches a [listed impairment], it must meat of the specified medical criteria.”
Sullivan, 493 U.S. at 530. If the claimanis unable to demonstrate that his
impairments, alone or in combination, miat¢he criteria of a particular listed
impairment, the claimant may still establish didipi by showing that his
impairments are medically equivalent to the listegbairment.

To establish medical equivalency, a at@nt must present evidence that his
impairment, unlisted impairment, or combinationimfpairments, is equal in severity
and duration to all of the criteria of a specifgtéd impairmentld. at 520;see also 20
C.F.R. 8 404.1526. In Title 20 C.F.R. 8 40326, the SSA sets out three ways in which
medical equivalency can be determined. Fiifsthe claimant has an impairment that
is described in the Listing, but (1) does rexdhibit all of the findings specified in the
listing, or (2) exhibits all of the finding®ut does not meet the severity level outlined
for each and every finding, equivalency can be lelighed if the claimant has other
findings related to the impairment that are at tefsequal medical significance to the
required criteria.ld. 8 404.1526(b)(1). Second, if ehclaimant’s impairment is not
described in the Listing, equivalency can és&ablished by showing that the findings
related to the claimant’s impairment arel@dst of equal medical significance to those
of a similar listed impairmentld. 8§ 404.1526(b)(2). Finally, if the claimant has a

combination of impairments, no one of wh meets a listing, equivalency can be
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proven by comparing the claimant’s findingsthe most closely analogous listings; if
the findings are of at least equal medicansiicance to the criteria contained in any
one of the listings, then the combinationimfpairments will beconsidered equivalent
to the most similar listing.d. 8 404.1526(b)(3). “For a claimant to qualify forredits

by showing that his unlisted impairmge or combination of impairments is
‘equivalent’to a listed impairment, he mustesent medical findings equal in severity
to all the criteria for the one most similar listed impaent . . . A claimant cannot
gualify for benefits under the ‘equivalenstep by showing that the overall functional
impact of his unlisted impairment or combinationimfpairments is as severe as that
of a listed impairment.Sullivan, 493 U.S. at 531.

In the present case, the ALJ determirikdt Claimant had the following severe
impairments: seizure disorder, Borderlinentellectual Functioning; Depressive
Disorder (not otherwise specified); and Depent Personality Disorder. (Tr. at 20).
Given the nature of Claimant’s severe impairmentse ALJ logically compared
Claimant’s medical findings to the criteria of thisted impairments contained in
Section 12.00 (mental impairments). (Tr. 20—22). The ALJ properly selected the
various listed impairments within this section thatost closely aligned with
Claimant’s impairments (12.02, 12.04, and 12.08d amoroughly explained why
Claimant’s findings were not equivalenttioe criteria of each selected impairment.

The ALJ focused his analysis on the Pgriaggph B criteria that was required to
satisfy each of these Listings. First, the JAkeviewed Claimant’s activities of daily
living, finding that Claimant had no more thamld restriction in this area. (Tr. at 21).
In the ALJ’s view, the evidence of record demonththat Claimant retained the

ability to perform activities of daily livig in “an independenand effective manner.”
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(1d.). Further, the ALJ noted that Claim&s seizures could be controlled by
anticonvulsant medication and that Claimaves capable of engaging in his activities
of daily living without special supervisiobecause his seizures typically occurred at
night. (d.). Next, the ALJ addressed Claimant’s social fuactng, finding that
Claimant had moderate limitations in this arekd.), Although Claimant reported
being irritable and socially isolated, thidJ found that Ms. Tate's mental status
evaluation did not support a finding of marked liation in social functioning.I{.).
Ms. Tate indicated that Claimant was cooperatived aniendly throughout his
evaluation and concluded that his sodiatctioning was within normal limits.I{.).
Further, the ALJ observed no evidenceth@ contrary at the administrative hearing.
(Tr. at 212).

The ALJ then turned to Claimant’s concentrationrgigence, and pace, finding
that Claimant experienced moderate limitagsan this area. (Tr. at 21-22). Claimant
contended that he experienced his mogingicant difficulties in this area of
functioning. (Tr. at 21). According to Claim#& he was very forgetful, unable to focus,
and generally failed to finish taskor projects that he started.d(. Considering
Claimant’s testimony, the ALJ agreed th@aimant would likely have some difficulty
with complex or detailed matters, but conobudthat the evidencas a whole did not
support a finding of marked limitationslId(). Citing Ms. Tate’'s mental status
examination, the ALJ noted that Claimt3 memory, motorbehavior, pace, and
judgment were all found to be within moal limits. (Tr. at 21-22). Claimant’s
concentration was found to be only “mildlgeficient.” (Tr. at 22). The ALJ reviewed
Claimant’s medical history and found rewvidence that Claimant experienced any

episodes of decompensationd.j. The ALJ also analyzed the evidence in a similar
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fashion under the Paragraph C criteria arohcluded that Claimant did not satisfy
them. (d.).

The ALJ’s determination that Claimdntombined impairments did not equal
Listings 12.02, 12.04, or 12.08 is suppsd by substantial evidence. Each of these
Listings requires a claimant to satisfy tharagraph B or paragraph C criteria. In this
case, Ms. Tate completed a psychologicaleation on August 19, 2009 and found
that Claimant’s affect, thought processeafiought content, perception, insight,
judgment, memory, and psychomotor behaware all within nornal limits. (Tr. at
372). According to Ms. Tate, Claimant wable to recall and understand directions
during testing and Claimant’s motor behaviwas normal. (Tr. at 373). Ms. Tate
observed that he worked a normal pace amas persistent in finishing the tesitd.].
Despite his reports of problems with shimemory, attention, and concentration,
Claimant scored in the “average” range all areas of the Cognistat assessment,
including: attention, comprehension, pegition, naming, constructions, memory,
calculations, similarities, and judgmenitd ).

Ms. Tate subsequently reviewed Claimardstivities of daily living. Claimant
reported that he cared for the family'stpecleaned the house, cooked, washed dishes,
listened to music, read the newspaper, and tookak wround the cemeteryld)).
Claimant also stated that he went to @recery store with his wife and to doctor’s
appointments on a regular basikd.f. In conclusion, Ms. Tate found that Claimant’s
social functioning, concentration, persistence, pade were all within normal limits.
(Tr. at 374).

Significantly, Ms. Tate’s findings werevholly consistent with those of Dr.

Frederick and Dr. Allen. (Tr. at 327-31, 341-58).his June 4, 2009 routine abstract
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form, Dr. Frederick found that Claimastimmediate memory, recent memory,
concentration, task persistence, and pace vadreithin normal limits and his social
functioning was moderately deficient. (Tat 327-31). Dr. Federick did not find
Claimant to be severely limited mny mental functional category.

Dr. Allen completed a mental RFC assessment an@®&dh June 18, 2009. (Tr.
at 341-44, 345-58). He specifically anagzClaimant’s medical records under the
paragraph B criteria and found that Claimant’s idifities in maintaining social
functioning and difficulties in maintaining coactration, persistence, or pace were, at
most, moderate.ld.). Claimant’s restriction of aadtities of daily living was also
moderate, and Claimant had experiesthceo episodes of decompensationd.).
Further, Dr. Allen found no evidence of paragrag@fi¢riteria. (Tr. at 356).

In summary, all of the consulting sources found tth@aimant’s mental
impairments resulted in no more than lenito moderate functional limitations.
Claimant’s treating psychologist agreewith these conclusions. Neurological
examinations and other objective testingvedire within normal limits. Consequently,
this body of evidence substantially suppdtie ALJ’s decision. Claimant’s criticisms of
discrete findings of fact by the ALJ do halter the Court’s conclusion that the ALJ’s
decision is supported by substantial evidenFirst, Claimant argues that the ALJ’s
finding that Claimant could perform persaincare was erroneous because Claimant’s
wife performs those tasks for him. (ECF Nbat 3—4). Without citation to the record,
Claimant asserts that his wifdoes everything for him.”I@. at 3). This is contradicted
by Claimant’s own statements regarding hislydactivities. Claimant reported that he
had minimal problems with peosal care except that hisf@ihad to remind him what

clothes looked good together. (Tr. at 196, 245).ddefirmed that he was able to dress
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and groom himself. (Tr. at 43). Claimantl$éato explain how rence on his wife's
clothing choices rises to the level of a @nked” limitation for the purposes of the
Paragraph B criteria.

Second, Claimant argues that the ALJ erred in figdihat Claimant would be
able to arrange for alternate transportatiomrand from his job. (ECF No. 8 at 4). To
support his argument, Claimant lies on his own testimony.ld.). At the
administrative hearing, Claimant statedathhe did not take any form of public
transportation and “would not feel comfortalplding public transportation”to get to a
place of employment. (Tr. at 52, 64). Althglu Claimant testified that he did not use
public transportation, this does not are that he is unable to use public
transportation, as evidenced by the findings ofthésiting physician and Dr. Allen. On
October 28, 2009, Dr. Ahmad completed a seizureduedi functional capacity
guestionnaire and acknowledged that @lant was capable of independently using
public transportation. (Tr. at 406-088). fEner, Dr. Allen concluded that Claimant’s
ability to travel in unfamiliar places or use pubtransportation was not significantly
limited based on his ment&FC assessment. (Tr. at 342). The findings of Drmad
and Dr. Allen constitute substantial eviden@me which the ALJ was entitled to rely;
particularly, in light of his findinghat Claimant was partially credible.

Finally, Claimant contends that thALJ erred in finding that he took
unmonitored walks on occasion. (ECF No. 8atBoth Claimant and his wife testified
that he often went for solitary walks aroutite cemetery near their house. (Tr. at 44—
45, 58-59). However, Claimant’s wife tédstd that she had to monitor Claimant
during these walks because of concerns dnermemory loss. (Tr. at 58—59). Contrary

to the expressed concerns of Claimant’s wifee record includes ample support for the
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conclusion that Claimant would be able to complsteh a walk on his own—Dr.
Frederick, Dr. Allen, and Ms. Tate all fad that Claimant’s memory was within
normal limits. (Tr. at 329, 341, 372).

The ALJ properly found that Claimant’s impairmenhscombination were not
medically equivalent to Listings 12.02, 12.04, d2.(8. Records from Claimant’s
treating sources, state agency experts, @ndctive medical findings support the ALJ’s
determination, while Claimant’s argumentttoe contrary relies predominantly on the
testimony of Claimant and his wife. Thereégithe Court finds that the ALJ’s decision
was supported substantial evidence.

Functional Consequence of Claimant’s Impairments in
Combination

Assumingthat Claimant’s contention is notat his impairments are medically
equivalent to a listed impairment, but that the redefunctional consequence of his
combined impairments meets the statutory défmi of disability, the analysis shifts
from the Listing to the ALJ’s RFC findingand the remaining steps of the sequential
evaluation. As the Fourth CirduCourt of Appeals stated iWalker v. Bowen, “[i]t is
axiomatic that disability may result from number of impairments which, taken
separately, might not be disabling, but whostal effect, taken together, is to render
claimant unable to engage in substantiah§d activity.” 889 F.2d 47, 50 (4th Cir.
1989). The Social Security regulations provide:

In determining whether your physical or mental inrpeent or

impairments are of a sufficient medicdverity that such impairment or

impairments could be the basis ofigdhility under the law, we will
consider the combined effect of allydur impairments without regard to
whether any such impairment, if considered sepdyateould be of

sufficient severity.

20 C.F.R. 8404.1523.
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Where there is a combination of impaents, the issue “is not only the
existence of the problems, but also the @egof their severity, and whether, together,
they impaired the claimant’s ability t@ngage in substantial gainful activity.”
Oppenheim v. Finch, 495 F.2d 396, 398 (4th Cir. 1974). The ailmeniswed not be
fractionalized and considered in isolatidryt considered in combination to determine
the impact on the ability of the claimamd engage in substantial gainful activity.
Reichenbach v. Heckler, 808 F.2d 309 (4th Cir. 1985). The cumulative gnergistic
effect that the various impairments hawea claimant’s ability to work must be
analyzedDeloatchev. Heckler, 715 F.2d 148, 150 (4th Cir. 1983).

Here, the ALJ took into account the ekenal and non-exertional limitations
that resulted from Claimant’s medicallgeterminable impairments in evaluating
Claimant’s RFC. The ALJ restricted Claimtato light work and provided numerous
environmental and postural limitations,nsdtive to Claimant’s mental impairments
and his functional limitations. (Tr. at 22n assessing Claimant’s residual functional
capacity, the ALJ provided a thorough rewi of the objective medical evidence, the
subjective statements of Claimant, and tpEnion evidence. (Tr. at 23-27). At the
outset, the ALJ explicitly stated that heonsidered all of Claimant’s medically
determinable impairments in combinatio(ilr. at 22—-23). The ALJ reviewed the
Claimant’s testimony and that of his wifegading his daily activities and his mental
and physical impairments. (Tr. at 23—24). The Aubperly compared Claimant’s
testimony to the medical record, performitige two-step credibility analysis required
by the Social Security regulations. (&t 24-27). However, the ALJ concluded that
Claimant’s allegations of pain and funatial limitations were exaggerated and that

Claimant was not disabled.
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Substantial evidence supports the ALJ's conclustbat Claimant was not
disabled based on the functional consequserafehis impairments in combination. As
previously noted, the objective medical esrtte and findings of state agency experts
all support the conclusion that Claimant wapable of engaging in substantial gainful
activity. No agency expert found that Claimant enipeced marked limitations in any
subcategory of the paragraph B criteria. No tregtom consulting source found that
Claimant satisfied the paragraph C critedoreover, Claimant’s treating neurologist
frequently documented that Claimant'sizeges were controlled by medication. The
results of numerous neurological examsdasther objective testing were all within
normal limits. In light of the foregoing @ence, the Court concludes that the ALJ’s
decision was supported by substantial evidence.

C. Credibility Finding

Claimant contends that the ALJ’s credibilassessment was faulty because he
failed to give appropriate weight to Claimis subjective complaints. Claimant argues
that he consistently complained of and sought mmesatt for his seizure disorder over a
period of decades, and these efforts suppeorcredibility finding in his favor. In
Claimant’s view, his allegations and the i@l record are “mutually supportive” of
one another, further enhancing the strength of diaam. Contrary to Claimant’s
allegations, however, a review of the ALJ'sithen decision demonstrates that he fairly
and fully weighed the evidence before him. The Ahdroughly examined the medical
records, recorded observations, and testimaxplaining at length why he did not
find Claimant’s statements regarding thdensity, persistence, and severity of his

symptoms to be fully credible. Further, stdostial evidence existed in the record that
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Claimant’s subjective complaints did not cdete with his reported level of activity,
his functional abilities, and the objective medicatords.

Social Security Ruling 96-7p describéhe two-step process by which an ALJ
must evaluate symptoms, inclmdj pain, in order to determéntheir limiting effects on
a claimant. First, the ALJ must analyze whet the claimant’s medically determinable
medical and psychological conditions couldasonably be expected to produce the
claimant’s symptoms, including pain. SS®-7P. Once the ALJ finds that the
conditions could be expected to produce #ileged symptoms, the ALJ must evaluate
the intensity, persistence, and severitytbé symptoms to determine the extent to
which they prevent the claimant froperforming basic work activitie$d.

Whenever the intensity, persistence saverity of the symptoms cannot be
established by objective medical evidences thiJ must assess the credibility of any
statements made by a claimant to suppoetdaieged disabling effects. The Ruling sets
forth the factors that the ALJ should congide assessing the claimant’s credibility,
emphasizing the importance of explainirije reasons supporting the credibility
determination. In performing this evaluatiaime ALJ must take into consideration “all
the available evidence,” including: the cfeant’'s subjective complaints; claimant's
medical history, medical signs, and laboratory figkl any objective medical
evidence of paih (such as evidence of reduced joint motion, mussgasms,
deteriorating tissues, redness, etc.); and atiner evidence relevant to the severity of

the impairment, such as evidenaiethe claimant's daily activities, specific deptions

1See 20 C.F.R. § 404.1529(c)(1).

2See 20 C.F.R. § 404.1529(c)(2).
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of the pain, the location, duration, frequency antkénsity of symptoms; precipitating
and aggravating factors; any medical treatmi&ken to alleviate it; and other factors
relating to functional limitations and restrictiod€raig v. Cather, 76 F.3d 585, 595

(4th Cir. 1996).

When considering whether an ALJ’s credibility detenation is supported by
substantial evidence, the Court is noharged with simply replacing its own
retrospective credibility assessment for tlohthe ALJ; rather, the Court must review
the record as a whole and determine if isidficient to support the ALJ’s conclusion.
“In reviewing the record for substantiavidence, the Court does not re-weigh
conflicting evidence ... or substitute its myjudgment for that of the Commissioner.”
Hays v. Sullivan, 907 F.2d. 1453, 1456 (4th Cir. 1990). Because thd Aad the
“opportunity to observe the demeanor and to detaarihe credibility of the claimant,
the ALJ’'s observations conaeing these questions are to be given great weight.
Shively v. Heckler, 739 F.2d 987, 989-90 (4th Cir. 1984) (citifgler v. Weinberger,
409 F. Supp. 776 (E.D.Va. 1976)).

Having reviewed the Transcript of &geedings, including the ALJ’s written
decision, the undersigned finds that the ALdredibility assessment of Claimant was
consistent with the applicable regulationssedaw, and Social Security Rulings and is
supported by substantial evidence. 20 C.F.R. § B28.1SSR 96-7pCraig v. Chater,

76 F.3d 585, 589 (4th Cir. 1996). The Atarefully considered Claimant’s subjective
complaintsand the objective medical record in reaching a conduasiregarding

Claimant’s credibility. Significant evidencexisted in the read that Claimant’s

3See 20 C.F.R. § 404.1529(c)(3).
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complaints of symptoms did not correlate withe objective medical evidence or with
his own descriptions dfis daily activities.

At the outset of the two-step procestde ALJ accepted that Claimant’s
medically determinable impairments could reasondidy expected to produce the
symptoms described by him. (Tr. at 24). Howevee AL.J deemed Claimant to be not
fully credible in light of inconsistencidsetween Claimant’s subjective complaints and
the objective medical recordld)). The ALJ reviewed Claimant’s and his wife's
testimony regarding his seizure disordememory loss, motor skill problems,
personality disorder, and difficulty with instctions and concentraim. (Tr. at 23—24).
Claimant testified that he was easily frueted; was unable to cook anything more than
a simple meal; experienced significant mary problems; was unable to remember
instructions; could not pay bills or manageank account; could not drive; could only
walk along a familiar path; and experienlceevere headaches darseizures several
times a month. (Tr. at 23Claimant’s wife reported that Claimant had violegrand
mal seizures with residual effects lasting fop to 24 hours. (Tr. at 24). She further
testified that Claimant had significant menygroblems and that at times Claimant
was simply unable to function due to lethardyl.).

The ALJ compared Claimant’s subjective complaintthwhe objective medical
evidence, emphasizing that while Claimaalteged disabling symptoms, he received
limited diagnostic testing and his mediaare was generally conservative in nature.
(Tr. at 24-27). In particular, the ALJ noted thdai@ant’s seiare activity was well-
controlled by medication and break-through seizuoesurred primarily during
periods in which Claimant failed to complith his treatment regien. (Tr. at 25).

Further, the ALJ noted that Claimant hadt maperienced significant worsening of his
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symptoms since the Commissioner’s pridetermination that Claimant was not
disabled. Claimant had not required any type ofaitignt treatment and had not
undergone any recent diagnostic testinid.)( Consequently, the ALJ gave great
weight to the findings of state agency experts tfoatnd Claimant was capable of a
reduced range of medium work activityd(). Subsequently, the ALJ reviewed the
Claimant’s mental health record, observititat the record contained no evidence of
further treatment during the relevant timperiod. (Tr. at 25-26). The ALJ reviewed
the findings of the state agency experts, partiduldocusing on the most recent
findings of Ms. Tate, which indicated th&aimant’s functional abilities were within
normal limits with mild limitations in conggration. (Tr. at 26). Having reviewed the
findings of Ms. Tate, the ALJ compared thetm the testimony of Claimant’s wife,
noting that Claimant’s wife was not a tn@d medical expert or an unbiased third
party. (Tr. at 26—27). Based on an anaysf the record in its entirety, the ALJ
concluded that Claimant was partially credible.

Substantial evidence supports the ALdiedibility determination. Claimant’s
testimony was “‘inconsistent with the avdila evidence, including objective evidence
of the underlying impairment, and the exteatwhich that impairment can reasonably
be expected to cause the [symptomgttthe claimant alleges [he] suffersiines, 453
F.3d at 565 n.3 (citingraig, 76 F.3d at 595). Despite Claimant’s contentioatthe
was unable to work, no state agency expert foured Claimant was unable to engage
in substantial gainful activity. Furthermorgtate agency experts found Claimant to be
only partially credible because the mediealdence did not substantiate the degree of
severity, persistence, and intensity alleged him. An ALJ is entitled to afford

significant weight to the opinion of a state agermuyn-examining psychologist or
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physician: agency regulations specifigalprovide that state agency medical
consultants “are highly qualified physicianswho are also experts in Social Security
disability evaluation.” 20 C.F.R. 88 404.1527(f)(2)(iConsequently, the ALJ
reasonably found Claimant’s credibility tme limited to the extent that Claimant’s
testimony was contradicted by the objectimeedical record, and his daily activities.
Hines, 453 F.3d at 565 n.3 (citinGraig, 76 F.3d at 595). Therefore, the undersigned
finds that the ALJ’s discussion of Claimansubjective complaits was sufficient and
his conclusions were supported by substantial evige

D. RFCAssessment

Claimant asserts that the ALJ's RFassessment was erroneous because
Claimant is incapable of performing light eedentary work. (ECF No. 8 at 13-15, 16—
17). In support of his argument, Claimanites medical records from outside the
relevant time period, hiswn testimony, and the opinion of Dr. Ahmad. Having
carefully reviewed the ALJ's RFC finding and the dn@al record, the Court rejects
Claimant’s contention. The ALJ approptely addressed Claimant’s functional
limitations in determining his RFC, anthe ALJ's conclusion that Claimant was
capable of performing a reduced range of light wagsksupported by substantial
evidence.

The Social Security regulations define light work a

Light work involves lifting no morethan 20 pounds at a time with

frequent lifting or carrying of objects weighing up 10 pounds. Even

though the weight lifted may be verytle, a job is in this category when

it requires a good deal of walking standing, or when it involves sitting

most of the time with some pushingdpulling of arm or leg controls. To

be considered capable of performing a full or widge of light work,

you must have the ability to do substially all of these activities. If
someone can do light work, we detanma that he or she can also do
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sedentary work, unless there are additional lingtfactors such as loss
of fine dexterity or inability tesit for long periods of time.

20 C.F.R. 8 404.1567(b). SSR 83-10 provides furtkkrification of light work,
indicating that:

Frequent means occurring from ottérd to two-thirds of the time.

Since frequent lifting or carrying requires being one's feet up to two-

thirds of a workday, the full range of light worlequires standing or

walking, off and on, for a total odpproximately 6 hours of an 8-hour

workday. Sitting may occur intermitély during the remaining time.

The lifting requirement for the majorityf light jobs can be accomplished

with occasional, rather than frequent, stoopingnManskilled light jobs

are performed primarily in one location, with thkildy to stand being

more critical than the ability to waldhey require use of arms and hands

to grasp and to hold and turn objects, and theygelly do not require

use of the fingers for fine activitieeo the extent required in much

sedentary work.

“[IIn order for an individual to do a fulange of work at a given exertional level

. the individual must be able to perform substalht all of the exertional and
nonexertional functions required in work at thatde” SSR 83-10 If the claimant’s
combined exertional and nonexertional impaénts allow him to perform many of the
occupations classified at a particular exertionavel, but not all of them, the
occupational base at that exertional level will beduced to the extent that the
claimant’s restrictions and limitations prevent hfnrom doing the full range of work
contemplated by the exertional level.

In the instant case, the ALJ did not find Claimaapable of performing a full
range of light work. Instead, he determintdht Claimant had the physical strength to
lift and carry 20 pounds occasionally ai@ pounds frequently, which meet the
lifting/ carrying requirements of light work, but hiéen reduced the range of light

work that Claimant could perform in view ais additional nonexertional restrictions.

(Tr. at 22-27). The ALJ's RFC assessmaves particularly sensitive to Claimant’s
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mental impairments, limiting Claimant tonsple, routine jobs working in small groups
without public contact. (Tr. at 22). The Alproperly included all of these limitations
and restrictions in his hypothetical quesis to the vocational expert. (Tr. 61-63).
With full attention given to Claimant’s indidualized RFC, the vocational expert found
a significant number of jobs in the natioreald regional economy that Claimant could
perform. (Tr. at 62-63). This testony validated the ALJ's conclusion that
occupations in the light exertional level meappropriate for Claimant despite his
limitations and restrictions.

Claimant takes particular issue with the ALJ's tljen of a portion of Dr.
Ahmad’s written opinion. Dr. Ahmad postu&t that, while at work, Claimant would
require unscheduled breaks every few hoamnsl would likely miss four days of work
each month. The ALJ explained that hectisnted this portion of Dr. Ahmad’s opinion
because it relied upon an assumptiomttiClaimant would continue to have break-
through seizures. The ALJ found the assumption tofddty given undisputed
evidence that as long as Claimant was compliant viiis medication regimen, he
remained seizure free. The ALJ emphasdizthat Claimant had never required
intensive treatment or inpatient stabilizatifor his seizures; thus, indicating that his
symptoms could be fully controlled with cduéattention to his medication regimen.

In evaluating the opinions of medicadurces, the Commissioner generally gives
more weight to the opinion of a claimant’'®#&ting physician, who is often most able to
provide “a detailed, longitudinal picturesf the claimant'salleged disability. See 20
C.F.R. 8 404.1527(d) (2). Nevertheless,tr&@ating physician’s opinion is allotted
controlling weight “only if two conditions are met: (Yhat it is supported by clinical

and laboratory diagnostic techniques and {Rat it is not inconsistent with other
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substantial evidence.Ward v. Chater, 924 F. Supp. 53, 55 (W.D. Va. 1996&ke also

20 C.F.R. 8 404.1527(d)(2). The opinion of a tregtphysician must be weighed
against the record as a whole when deterngnie consistency with the evidence. 20
C.F.R. 8§ 404.1527(d)(2). Ultimately, it ite responsibility of the Commissioner, not
the Court, to review the case, make findiroddact, and resolve conflicts of evidence.
Hays v. Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990The Court’s role is limited to
analyzing the record as a whole to deterenwhether the Commissioner’s conclusions
are rational.Oppenheim v. Finch, 495 F.2d 396, 397 (4th Cir. 1994).

Here, the medical record provides sulrdial evidentiary support for the ALJ’s
rejection of Dr. Ahmad’s opinion on these pointsurihg the relevant time period, Dr.
Ahmad consistently found that Claimant'sizge disorder was controlled by diligent
compliance with his treatment plan. In additj the results of Claimant’s neurological
exams were all within normal limits, dispiag no significant deterioration over the
years. Two state agency experts complgibgsical RFC assessments of Claimant and
found that Claimant could occasionally lift ®unds, frequently lift 25 pounds, stand
or walk about six hours a day, sit for six hewr day, and was unlimited in his ability to
push or pull. Three state agency expeatsd one treating psychologist evaluated
Claimant’s mental impairments and fouridat his mental functioning was within
normal limits with only mild to moderatlemitations. (Tr. at327-30, 341-44, 345-58,
370-76, 377-90). No expert concluded that Claimamats unable to engage in
substantial gainful activity. Accordingly, th@ourt finds that the ALJ’s assessment of
the weight to give Dr. Ahmad’s opinion artde RFC finding is entirely consistent with

the Social Security regulations and ruliregsd is supported by substantial evidence.
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E. Transferability of Job Skills

Finally, Claimant argues that the ALJred when he found the transferability of
job skills was not material tohe disability determination. (ECF No. 8 at 15-18)
Claimant’s view, his job sks decreased as his seizure disorder worsened asd h
memory deteriorated. Accordingly, the depréi@a of his job skills should have been
considered when evaluating the existenceswfployment positions suitable for him.
Claimant’s argument is somewhat curidndight of the ALJ’s written opinion.

As a general rule, the transferability objskills is most releant to a disability
determination when it is made by a striapplication of the Medical-Vocational
Guidelines contained in Appendix 2 to SubpBrof Part 404 (“Guidelines”), or when a
claimant is of advanced or retirement age. In @ase, the ALJ explicitly found that
Claimant was unable to perform any past valet work. (Tr. at 27). Consequently, the
ALJ correctly referred to the Guidelines as a frawek for reaching a disability
determination. According to the GuidelineGlaimant’s age, education, prior work
experience, and capacity to perform light leeeertional work mandated a finding that
Claimant was “not disabled” regardless whether or not his jobs skills were
transferable. Thus, the ALJ correctly noted thtag transferability of job skills was not
material to his disability determination. &LJ’s analysis did not end there, however.
In light of Claimant’s particular mix of extional and nonexertional limitations, the
ALJ recognized that the Guidelines wereot controlling on the disability
determination. Consequently, the ALJ proceédo examine therfitations unique to
Claimant and obtained the opinion of a vooa@l expert before deciding whether jobs
existed in the national economy that coble performed by Claimant. In the course of

this analysis, the ALJ explidit asked the vocational expeiftClaimant had job skills
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that could be transferred despite his phgkiand nonexertional limitations. (Tr. at
62). The vocational expert answered thgiestion in the negative. Thus, when
considering jobs suitable for Claimant, tAeJ essentially resolved the transferability
issue in the manner most beneficial toai@iant. Moreover, the vocational expert
presumed nontransferability when identifying jobsat Claimant was capable of
performing. Accordingly, the Court finds thdte ALJ performed the disability analysis
in a manner entirely in accordance withethelevant Social Security regulations and
case law.
VIl. Conclusion

After a careful consideration of the evidmnof record, the Court finds that the
Commissioner’s decisionlS supported by substantial evidence. Therefore, by
Judgment Order entered this day, tlieal decision of the Commissioner is
AFFIRMED and this matter iDISMISSED from the docket of this Court.

The Clerk of this Court is directed ttransmit copies of this Order to the
Plaintiff and counsel of record.

ENTERED: July 25, 2012.

Cheryl A\Eifert /
Unijted States Magistrate Judge

———
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