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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION
MISTY SIMMS, next friend of
Caelan Jantuah, an infant, and
MISTY SIMMS, individually
Plaintiffs,
V. CIVILACTION NO. 3:11-0932

THE UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the Court are the following motions: Plaintiffs’ Motiohimine No. 1
(ECF No. 119), Plaintiffs’ Motionn Limine No. 2 (ECF No. 120), Plaintiffs’ Motion for Partial
Summary Judgment on the Issue of Set Ofbaimages (ECF No0.127), Plaintiffs’ Motian
Limine No. 7 (ECF No. 175), Plaintiffs’ Motiom Limine No. 8 (ECF No. 176), and Plaintiffs’
Motion in LimineNo. 9 (ECF No. 177).

l. Motionsin Limine

Plaintiffs’ Motion in LimineNo. 1 (ECF No. 119) and Plaintiffs’ Motidn Limine No. 2
(ECF No. 120) seek to exclude evidence ofatellal source payments and evidence regarding
reversionary trust mechanisms. Such evidence is not relevant at trial but may become relevant in
the event of a verdict for the p laintiffs. @ardingly, these motions are premature and are
DENIED WITHOUT PREJUDICE.

Plaintiffs’ Motionin LimineNo. 7 (ECF No. 175), Plaintiffs’ Motiomm LimineNo. 8 (ECF

No. 176), and Plaintiffs’ Motiomn LimineNo. 9 (ECF No. 177) were filed on January 3, 2015.
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The government has not yet responded to thesmso Plaintiffs intend to supplement Motion
in LimineNo. 8 and Motionn LimineNo. 9 in response to the Courtuling in the instant order.
The Court thuDIRECTS Plaintiffs to file any supplemental motions on or befdasauary 7,
2015. Responses to all three motiondimine are due on or befodanuary 19, 2015, with any
replies due on or befodanuary 22, 2015.

. Partial Motion for Summary Judgment

Plaintiffs moved for partial summary judgmenttbe issue of set-off damages. Plaintiffs
argue that the government is not entitled to affdtom damages based on the portions of Caelan
Jantuah’s medical bills that have been paid bdikted and written off bynedical care providers.
ECF No. 127. For the reasons setHdelow, Plaintiff’'s motion iSSRANTED.

A. Standard of Review

To obtain summary judgment, the moving party nshstw that there is no genuine issue as
to any material fact and that the moving partgnstled to judgment as a matter of law. Fed. R.
Civ. P. 56(a). In considering a motion for summary judgment, the Court will not “weigh the
evidence and determineetitruth of the matter.” Anderson v. Liberty Lobby, In&77 U.S. 242,
249 (1986). Instead, the Court will draw any pissible inference from the underlying facts in
the light most favorable to the nonmoving partylatsushita Elec. IndusCo. v. Zenith Radio
Corp, 475 U.S. 574, 587-88 (1986).

Although the Court will view all underlyingatts in the light most favorable to the
nonmoving party, the nonmoving party nonethelesst offer some “concrete evidence from
which a reasonable juror could ret@werdict in his [or her] favor.” Anderson477 U.S. at 256.
Summary judgment is appropiawhen the nonmoving party $idhe burden of proof on an

essential element of his or her case and dmésmake, after adequate time for discovery, a



showing sufficient to establish that elemer@elotex Corp. v. Catretd77 U.S. 317, 322-23
(1986). The nonmoving party must satisfy thigden of proof by offering more than a mere
“scintilla of evidence” in support of his or her positioAnderson477 U.S. at 252. “[W]here
the moving party has the burden—the plaintiff @rclaim for relief or the defendant on an
affirmative defense—his showing must be sufficfenthe court to hold that no reasonable trier of
fact could find other than for the moving party.Proctor v. Prince George’s Hosp. GtB2 F.
Supp. 2d 820, 822 (D. Md. 1998) (quoti@glderone v. United Stateg99 F.2d 254, 259 (6th Cir.
1986)).
B. Discussion
Under West Virginia law, a vich of tortious coduct is “entitled taecover the reasonable
value of the medical services that were 188aey and caused by the defendant's misconduct.”
Kenney v. Liston760 S.E.2d 434, 439 (W. Va. 2014). Gehgranedical bills serve as proof of
the reasonable value of dieal services renderedld. at437. As the court explained iKkenney
v. Linston the initial cost of the plaintiff's medicaills serves as the measure of damages:
The plaintiff may recover the full amount ofshir her reasonable and necessary medical
expenses, even if those erges were later discounteddaa portion written off by the
health care provider. Rardless of how, or even whethtre plaintiff's obligation to the
medical provider was later discharged, the plaintiff became liable for the bills when the
services were received; the plaintiff is thiere entitled to recover the value of the
services. . . . This recovery is for the @aable value of the sdoces and not for the
expenditures actually made or obligations incurred.
Kenney 760 S.E.2d at 445-46. In sum, the full amoura pfaintiff's medical bills, regardless of
insurance payments and write-offs, represengs rbasonable value of the medical services

rendered. See id. Therefore, the amount of Plaintiffdamages in the present case is the total

amount of Caelan Jantuah’s medical bikfore Medicaid payments and write-offs.



The Government maintains that it is entitleétdeast a partial seiff of this total amount
because it cannot be required to pay damage'séovices for which it has already paid.” ECF
No. 141. Under West Virginia'sollateral source rule, paymentsade to a plaintiff “from
sources other than the tortfeasor” do not reduce affstte tortfeasor’s liability to the plaintiff.
Kenney 760 S.E.2d at 440. This includes paymerdismfMedicaid and gratuitous payments or
write-offs. 1d. at 442-444. The government argues thatcbilateral source rule does not apply
to the payments made by Medicaid towards Ca=laedical bills because the government is both
the alleged tortfeasor and the party resile for making these payments. Thus, the
Government argues, it is entitled to &s# in the amount of these payments.

The Court disagrees. The Government ddesoks v. United Statder the proposition
that the United States mwaot be forced “to pay twice for the same injuryBrooks v. United
States337 U.S. 49, 54 (1949). Brooks the Court discussed in dictvhether the United States
was entitled to a reduction in damages in a tdrbaavhere it had previously made payments to
the plaintiffs through the Veteran&dministration and other agenciedd. In Brooks it was
clear that any payments that might be set offewaade by agencies of the federal government.
See id. Here, the West Virginia state Medicaid pragrpaid portions of Caelan’s medical bills.
ECF No. 127. Federal contributions to theestsliedicaid program do not turn state payments
into federal payments. The state of West Wiiay is responsible for administering the state
Medicaid program and paying health care prosdde The state system also sets rates for
reimbursement. Finally, the state Medicaid paog has the lien against any award to Plaintiffs
here. Thus, it is the state, and not the allegeféasor, that made payments on Caelan’s medical
bills. The collateral source rule thus actsptevent any set-off of damages for the amounts

already paid.



Although the traditional collateral source rule does not permit a set-off here, the Court must
consider West Virgini€€ode Section 55-7B-9a, which reésadamages based on payments from
certain collateral sources in medioadlpractice actions. The statute instructs courts to “subtract
the net amount of collateral saerpayments received or to be received by the plaintiff in each
category of economic loss from the total amoohtdamages awarded.” W. Va. Code §
55-7B-9a(e) (2003). The courts must not, howeneshice the total amouat damages to reflect
payments “which the collaterabgrce has a right to recover from the plaintiff through subrogation,
lien or reimbursement.” W. V&ode 8§ 55-7B-9a(g)(1).

Here, the West Virginia state Medicaid pragr has a subrogation lien against any verdict
in Plaintiffs’ favor. Thus, pursuant to Sectib&-7B-9a(g)(1), the payments made by Medicaid
on Caelan Jantuah’s medical bilhire not to be reduced fromakitiffs’ total damages. The
government is therefore not entitled to a setasffa matter of law. Accordingly, there is no
genuine issue of material fact fivial on the issue of set-off damages. For this reason, Plaintiffs’
Motion for Partial Summaryudgment (ECF No.127) GRANTED.

CONCLUSION

For the reasons stated above, Plaintiffs’ MotionLimine No. 1 (ECF No. 119) and
Plaintiffs’ Motion in Limine No. 2 (ECF No. 120) arBENIED WITHOUT PREJUDICE.
Plaintiffs’ Motion for PartialSummary Judgment on the Issue of Set Off of Damages (ECF
N0.127) isGRANTED. The CourDIRECTS the Clerk to send a copy of this written Opinion

and Order to counsel of recardd any unrepresented parties.

ENTER: January 8, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE
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