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INTHE UNITED STATESDISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA

HUNTINGTON DIVISION

MISTY SIMMS, next friend of
Caelan Jantuah, an infant, and
MISTY SIMMS, individually

Plaintiffs,
V. CIVILACTION NO. 3:11-0932
THE UNITED STATES OF AMERICA,

Defendant.

MEMORANDUM OPINION AND ORDER
Plaintiff Misty Simms brought this action fevrongful birth againsthe United States of

America® The Court granted partial summary judgrhto Plaintiff, finding that Defendant
breached its duty of care but reserving the issetieausation and damages. The remaining issues
in the action were then tried to the CoamtJanuary 27 through 30, 2015. Based on the findings
made herein, the Coul NDS in favor of Plaintiff and awarddamages in the total amount of

$12,116,165.

! Ms. Simms brought this case individually andb&half of her infant son, Caelan Jantuah.
Under West Virginia law, the parent of a childibevith a birth defect can bring a wrongful birth
claim against a health care provider who negligesejyrived her of her right make to an informed
choice regarding the continuation of her pregnan8ge James G. v. Caserta, 332 S.E.2d 872,

879 (W. Va. 1985). A child born with a birth defeabwever, does not have the right to sue such
a health care provider undetheeory of wrongful life. 1d. at 880. Ms. Simms thus has a cause of
action to bring this case inddually, but cannot sue the Unit&tdates on Caelan’s behalf.
Accordingly, this opinion discusses causatiod damages with respect to Ms. Simms’s claim and
awards damages to MSimms individually.
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l. CAUSE OF ACTION FOR WRONGFUL BIRTH

The parent(s) of a child who is born with atlbidefect may bring suit for wrongful birth
against a health care provideratiner responsible party that “fadléo discover the birth defect and
to advise the parents so that they could intelligedecide whether to fobear having the child or,
after the mother has becomegnant, to consider the tamation of the pregnancy.”JamesG. v.
Caserta, 332 S.E.2d 872, 879 (W. Va. 1985). The theory underlying the caasgaf is that the
defendant has stripped the parents of the oppbtyttommake an inforrad choice regarding the
birth of their child. 1d. A wrongful birth action is a toderiving from the doctrines of medical
malpractice and informed consengee id. at 878. Accordingly, a platiff must prove that the
defendant had a duty, breached the standard of care, and caused damages to the plaintiff.

A parent who brings a successivrongful birth claim carrecover “the extraordinary
expenses incurred as a result” of the child’s birth defédt.at 882. These damages include “the
extraordinary costs necessarytiteat the birth defect and angditional medical or educational
costs attributable to the birth defect during ¢héd’s minority” and “also after the child reaches
the age of majority if the chilid unable to support himself.'1d. at 882-83

. FINDINGS OF FACT ASTO CAUSATION

Misty Simms is the mother of Caelan Jantaald the plaintiff in this civil action. When
she was approximately 18 weeks pregnant, sdeahautine appointment for obstetric care with
Dr. Booth at Valley Health Systems, on Redmy 25, 2008. An ultrasound was performed by a
staff sonographer and reported by her to Booth by telephone. Concerned about possibly
abnormal findings from the ultrasound, Dr. Boatktructed the sonographer to arrange for a
follow-up examination of Ms. Simms at Cabeluitington Perinatal Ceaet by Dr. Chaffin.

Unfortunately, though the sonographer contactaff st the perinatal unit, miscommunication



between the offices resultedarfailure to schedule an apptment. Compounding the mistake,
no one spoke with Ms. Simms about the ulteesbresults or the need to follow-up with the
perinatal unit. Ms. Simms believedripregnancy was progressing normally.

Ms. Simms returned to Valley Health fmutine appointments on March 12; April 10, 17,
and 24; and May 8. Ms. Simms did not recallihg any discussions abbihe earlier ultrasound
or any referral for another ultsound. The records dhose visits are ansistent with her
recollection that there were moncerns identified and herggnancy was normal. On May 25,
2008, she returned for a routine scheduled aisd underwent another ultrasound. The nurse
who performed it told her that something waong, that the fetus might have hydrocephaly.
The nurse called Dr. Booth who instructed heat@nge for Ms. Simms o immediately to the
Cabell Huntington Perinatal Unit whe she was to see Dr. Singh.

Dr. Singh and a nurse performed anothdragbund at Dr. Singh’s office that day.
Apparently, as she performed the ultrasound,Sdtgh began explaining her findings. By both
Plaintiffs and Dr. Singh’s aaunts, Dr. Singh was quite blunt and direct in presenting her
findings. She stated that Ms. Simms’s baby “woublknevalk or talk and he [would] be severely
mentally retarded and have a cleft lip.” Ms. Simms was understandiabigught, and did not
recall much more of her discussion with Dr. SingBhe testified that Dr. Singh left the room and
that the nurse then spoke with her. She retdlie nurse asking her what. Chaffin had said,
but Ms. Simms did not know who this doctor waShe learned then that, as a result of the
February 25, 2008 ultrasound, a referral to Draffih had been ordered by Dr. Booth, but not
made. The nurse explained that snms was at some small rigk early delivery and that the
baby’s brain might develop more if carried tonte The nurse offered Ms. Simms the choice of

an amniocentesis for further diagnostic purposesabdiher there was nogatment for the baby’s



condition. Although Dr. Singh did not note in thexdrany discussion of pregnancy termination,
she claimed to have told Ms. Simms that a lateatabortion was available in Kansas, a claim Ms.
Simms denies. Dr. Singh went tmtestify that patients inmilar circumstances often do not
comprehend such discussions, as they tend to aetate of disbelief when presented with such
bad news.

Ms. Simms wanted a second opinion to confirm the baby’s condition, and the nurse
identified a clinic in Cincinnati. After the offe arranged a referral, Ms. Simms travelled to the
Cincinnati Fetal Care Center on May 30, 2008.number of specialist physicians and others
played roles in testing and evaluating the fetsidition, culminating in a conference with Ms.
Simms led by Dr. Hopkin. During this consultatj Ms. Simms learned that some of the fetus’
abnormalities would have been esid in earlier ultrasounds. FolMing this presentation by the
specialists, Ms. Simms met with a staff couageMs. Peach, who reviewed the consultation,
answered other questions, and stated that pnegrtarmination would have been an option at up
to 20 weeks gestation but was now too late.. Blzin prepared a sumary of the clinic’s
evaluation and sent it to Dr.r§h. In addition, Dr. Hopkin preped a letter to Ms. Simms,
providing her with their conclusiors to the diagnosis of her fetu$lone of the doctors recalled
or noted in the medical record that terminatiors Wescussed. No oneddtified any health risks
to Ms. Simms connected to the abnormal devetprof her fetus, although a serious health risk
to the mother is often a condition fomtul late-term termination of pregnancy.

Because she feared that, as the doctodsduwised, her fetus might be stillborn, Ms.
Simms went from the clinic in Cincinnati back to her hometown and directly to a funeral home to
make arrangements. Ms. Simms testified thed she been informed two and a half months

earlier of the abnormalities latédentified, she would have rtainated her pregnancy. As



instructed by the clinic, Ms. Simms was seenJune 13, 2008, by Dr. Gfia for an ultrasound.
The fetus had a large head, increasing the riskdifficult delivery. Returning on June 15 for the
results, she was quickly admittealthe hospital stabor could be induced. Ms. Simms was in
labor for two days before Caelan was born at 34 weeks gestation.

Misty Simms gave birth to her son aimé 18, 2008. Although delivered at 34 weeks of
gestation, and weighing only 5 Ibs. 4 oz., pramgt seems of little significance. In fact,
Caelan’s brain had not been fong properly since early in Ms. I8Bms’s pregnancy. At birth,
Caelan’s brain had tragic, profound abnormalities:brain stem was poorly formed and kinked;
he had hydrocephalus, with excessive fluidaimd around the ventricles (ventriculomegaly); he
had “cobblestone” lissencephaly,particularly severe malfornmian of the cerebrum; and he
suffered a host of related anddiional problems. As a resuft these conditions, since birth
Caelan has been rendered into what some gdhyisicians characterize as a vegetative state, and
he will remain irreversibly in this state untils death. His malformed brain stem impairs basic
bodily functions. He has no voluntary movement kttlé reaction to any fon of stimuli. He
cannot sit up or turn his head. He mustfeé through a feeding tube; he swallows with
considerable difficulty, requiringn attendant to swab and sant his saliva. Caelan has
muscular dystrophy and cerebral palsy with spigticausing very low muscle tone. A shunt
was placed in his head when he was nine moaltisand remains in use. He is subject to
numerous seizures every day. As his muscdlystrophy has progressed, his doctors have
performed a tracheostomy to support his respiratory dgpaith a ventilator at night. In his first
seven years of life, a numbersfrgical procedures and complirxig treatments va been used

to manage his symptoms and complications.



Although essentially stable, and unchangedoutlook, Caelan’s condition requires
around-the-clock attention. He literally cannot dgthing for himself, but he also cannot be left
unattended for more than a mattenohutes or hours, due to teeizures, his difGulty breathing
and swallowing, and other inherent limitations. siMiSimms has been a real-life superwoman in
her diligent and competent care for her son.e s been his mother, nurse, and care-giver on a
daily basis, providing a remarkable level ofilgy attention to Caelés extremely demanding
needs. By all accounts, Ms. Simms’s devotionCelan is an immeasurable factor in his
survival, as the excellent care provided by his igss and other providers is enhanced by her
constant efforts. She is the glue which hatgether the complicatatetwork of providers and
care necessary to sustain Caelan’s life.

Prior to trial, the Court granted partialnsoary judgment to Plaintiff on the first two
elements of her wrongful birth claim: duty ancedch of the standard of care. The issues of
causation and damages were left for trial. v know that some previously unidentified
genetic disorder may have played the determirdatin Caelan’s condition; no person is to blame
for causing Caelan’s disorder. Rather, the igmre is Ms. Simms’s right to make an informed
decision, based upon appropriate medical infolwnatas to whether to legally terminate her
pregnancy. See Caserta, 332 S.E.2d at 879. Although the dstaing effects of Caelan’s
abnormal brain development were not causedbfendant, the Court finds that Defendant’'s
breach caused Ms. Simms to lose the opportunity to make an informed choice regarding
termination of her pregnancy. Ms. Simms wasiée that right by Defendant's negligence.
Failing to provide proper medicalare and depriving her of itical information about the
almost-certain level of abnormality her child would suffer, the Defendant’s conduct violated the

standard of care and effectively eliminated ahgice for Ms. Simms. The Court concludes that



Defendant’s negligence forced Ms. Simms totcwe her pregnancy despite the catastrophic lack
of brain development in her fetus. Thoughloge and devotion cannot be doubted, she testified
without hesitation that, had she been properly inéatrat an earlier stage, when termination was
reasonably available in this or nearby staség, would not have contied her pregnancy. The
Court is persuaded that this is true.

First, in February 2008 Defenalafailed to timely refer MsSimms to a spealist and to
inform her of the fetus’s birth defects, effigety depriving her of the opportunity to choose
whether to continue her pregnancy. The ealtrasounds and subsequelgnostic testing by
more advanced techniques provided a clear didgignusture that Caelan’s malforming brain and
other problems were evident within the first twyeto twenty-two weeks. The February 25
ultrasound, which alarmed Dr. Booth and tlmagrapher, revealed hydrocephalus and other
indications of abnormal development, requiriagfollow-up ultrasound within a few weeks.
When finally obtained at thirtyveeks on May 14, repeat ultcasds revealed the worst: the
significant progression of the tiamations observed on Februa®b. Subsequent testing,
including magnetic resonance imaging (MRIpnfirmed that Caelan’s abnormal development
should have been diagnosed at a much earkgestand likely would have been evident had a
post-February 28 ultrasouneédn performed as ordered.

Both the treating physicians and the expeotsctuded that Caelan&eriously malformed
brainstem, his hydrocephalus, small cerebellum, and other abnormalities were visible at the twenty
to twenty-four week gestationaMel. Dr. Hopkin, the consulting datric clinical geneticist in
Cincinnati, testified that at twenty-two weeksgefstation an MRI woultlave shown many of the
malformations Caelan ultimately suffered. His small cerebellum, kinked brainstem, and

hydrocephalus, all considered together as a&ewaof Dandy-Walker Syndme, were visible at



that time, and most probably would have beensidered as also suggesting Walker Warburg
Syndrome. These findings would have indicated aregrdisabled fetus, ith still-birth or early
death probable, and would havd k physician to discuss termination of pregnancy as an option.
At that point in her pregnancy, legal abortion was still available in Ohio.

Likewise, Dr. Polzin testified that an earlMRI or ultrasound would have led to a similar
list of likely diagnoses. Such findings would hadween sent to the patient’s treating physician,
who would have then discussed the patientt®ap, including termination. Defendant’s expert,
Dr. Holmes, a pediatric neurologist, also opirtadt an MRI of Caelan at twenty-two weeks
gestation would have revealed the Dandy-Watkest and kinked brainstem, both suggestive of
Walker Warburg syndrome. Dr. Barnes, Defendanguroradiologist expe testified that the
brain stem defect had occurred and the Dandy-&/atkalformation would ha been in place by
week twenty-one and obisable at that time.

From this evidence, the Court concludes thatneglect to provid®llow-up care after the
February 25 ultrasound proximatalgused Misty Simms to be depd/of essential information,
preventing her from exercising her right to tarate her pregnancy. Had the repeat ultrasound
been performed, her physician, Dr. Booth, or ©maffin probably, almost certainly, would have
confirmed by twenty-two or twenty-four weeksathMs. Simms’s fetus was severely malformed,
with a likely diagnosis of Wallr Warburg Syndrome. Had estbeen presented with this
information, she would have chosen to termiregepregnancy. The significant possibility of a
stillbirth or very short neonatal survival, withexy reason to believe her child would be severely
disabled, would have led her to terminate.

Second, the evidence does not support a finding that termination was still an option after

the visit to Dr. Singh’s office or the specialists Cincinnati. The testimony offered at trial



showed that at that time only Kansas had a medical facility which could perform late-term
termination, and then only if the mother hefsfaced imminent harnfrom continuing the
pregnancy. There is no evidence that Ms. Simms was at risk. But even if termination was still a
possibility at the time Ms. Simms learnedhafr baby’s complications, it was not a reasonable
option for her. That she eventually did learn of Caelan’s tragic prospects and then received quick
confirmation from the doctors in Cincinnati does altér the conclusion that she was deprived of

the opportunity to make an informed choice. Uwall into the last trimester of her pregnancy

Ms. Simms had every reason to believe her pmegnavas normal and her baby was healthy. Her
second child, this baby’s development appeardaetoto be progressing We To learn in Dr.
Singh’s office that, in fact, her baby’s brain was severely underdevelapibdhther significant
abnormalities, devastated Ms. Simms. Naturatg was overwhelmed and in denial, and sought

a second opinion. By the time the worst was icovd@d in Cincinnati, it wa too late for her to

have any meaningful choice. M&mms was not notified bgny of her physicias, at least in any
manner that she could reasonably comprehend, that termination was arabgtioh a late point

in her pregnancy. Moreover, at that time, teation was only theoretitlg possible in a distant

state, and at a high cost, if at all.

Understandably, carrying hehild in blissful ignorance fathirty weeks, only to be told,
bluntly, that her baby was badly malformed, M. Simms in a confused shock. Having this
nightmare confirmed by a team gfecialists, and learning thaesshould have been informed of
this nearly three months before, added to hestiemal distress. Given these circumstances, Ms.
Simms reasonably believed that lpeegnancy would end with a stilith or a baby with a very

short lifespan. Defendant’s failure to timely ifypiMs. Simms of her baby’s birth defects caused



her to lose the opportunity to choose to teatenher pregnancy, and resulted in both economic
and noneconomic damages.
1. DISPUTED ISSUES REGARDING DAMAGES

A significant portion of the testimony at triebncerned the issue of damages. Caelan’s
past medical bills have been covered in part bgtWeaginia Medicaid. Thre is no dispute as to
the fact that the past medidalls for Caelan toted $2,615,899, of which We¥irginia Medicaid
paid $1,042,067. Plaintiff's Exhibit No. 48. d&hplaintiff and defendd have differing
interpretations, however, of the effect of statel federal Medicaid laws on the damages in this
case. Furthermore, the parties disagree on issiesas Caelan’s lifexpectancy and life care
plan, which further complicates the calculatiomlamages in this case. The Court addresses each
of these disputed issues in turn below.

A. Past Medical Expenses Covered by Medicaid

The Government contends that Plaintiff doeshrte a chose in action for, and have no
right to recover from the Govement, the amount of Caelan’s past medical expenses that were
covered and paid by MedicaidSee ECF No. 201. The Governmeangues that, by operation of
federal and state Medicaid sitds, Plaintiff has assigned heght to sue and recover these
expenses to the State of West Virginia. Under@overnment’s theory, the State itself must file
suit if it wishes to recover these expensd3aintiff cannot sue the federal government for
payments made by the State.aiRliff disagrees; she argues that they incurred the medical bills
and therefore have the right to sue to recoveretiitire cost of Caelan’s past medical cafee
ECF No. 203. Plaintiff agreesahthey have assigned to thet8tthe right to payment for the
amount of past medical expenses covered by daédli Plaintiff maintains, however, that the

proper mechanism by which the State will recdugse costs it through a subrogation lien against
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any damages for past medical expenses that teegvearded in this suit against the Government.

Medicaid is a program created pursuanteteral law by which the federal government
provides financial assistance to the states for caédare. Each statedds own state Medicaid
program that uses the federal funds, as wellede fiinds, to reimburse providers for medical care
provided to persons in needSee Harris v. McRae, 448 U.S. 297, 301 (1980). The federal
Medicaid laws include certain requirements #math state program must meet in order to receive
Medicaid funds. Seeid.

Several of the requirements for state Mediqgarograms are set out in Title 42, Section
1396a of the United States Code. Among those requirements is the condition that a state plan
must require the agency administering the platiake all reasonable maags to ascertain the
legal liability of third parties . . . to pay for caard services available under the plan.” 42 U.S.C.
8§ 1396a(a)(25)(A) (2012). If the agency finds thathird party is legally liable for medical
expenses after the program has provided Medic@idtance to a recipient, the agency must “seek
reimbursement for such assistance to the extent of such legal liability.8 1396(a)(25)(B).
Furthermore, the state must enact laws underhyhibere a third party is liable for a Medicaid
recipient’s medical expenses, the state acquiresitfint of the recipient to payment for those
expenses by the third partyld. 8 1396(a)(25)(H). Specifically, ¢hstate is required to provide
that, as a condition of eligibility for assistanaalar Medicaid, recipients must assign to the state
any rights of the recipient, any individual on whose behalf thechigient has authority to execute
an assignment of rights, to payment for neaticare from a third party. 42 U.S.C. §
1396k(a)(1)(A). Finally, the state is not perndtt® impose a lien against the property of a
recipient to recoup funds for medi assistance that the statedibaid program has provided to

the recipient. 42 U.S.C. § 1396p(a)().
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West Virginia participates in the Medicaidsggm and has enacted provisions to create a
state plan that complies with the federal requeets outlined above. Section 9-5-11 of the West
Virginia Code states: “Submission af application to the departmidor medical assistance is, as
a matter of law, an assignment of the right & #pplicant or his or hdegal representative to
recover from third parties past medical exgsnpaid for by the Medicaid program.” W. Va.
Code. 8 9-5-11(b)(1). The stdtawv indicates, however, that thessignment “does not prevent
the recipient or his or her legal representative froaintaining an actiofor injuries or damages
sustained by the recipient agdiasy third-party and from includg, as part of #h compensatory
damages sought to be recovered, the amounts of his or her past medical expémhsgs.”
9-5-11(b)(4). If arecipient sues a third pddymedical expenses covered by Medicaid, the West
Virginia Department of Health and Human Resces, which administers Medicaid, “shall be
legally subrogated to thrgghts of the recipienagainst the third party.”ld. 8 9-5-11(b)(5). The
department has the right to be phidt out of any payments mattethe recipient for past medical
expenses covered by Medicaidld. § 9-5-11(b)(6). Thus, in the & of a verdict for a recipient
against a liable third party, “theourt shall direct that upon t&gfaction of the judgment any
damages awarded for past medical expenses be Wit paid directly to the department, not to
exceed the amount of past medical expenses paid by the department on behalf of the recipient.”
Id. § 9-5-11(g)(3).

In the present case, the Government is lifdnl€Caelan’s past medical expenses, some of
which were paid by West Virginia Medicaid. PIaff sued the Governmemlirectly to recover
these expenses. The Government maintains tthdle extent that West Virginia law permits
Plaintiff to do this, it is inconflict with, and is preemptetly, the federal Medicaid laws.

Specifically, the Government argues that thierggation lien mechanism conflicts with Section
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1396a, which requires assignment of the rectfsemghts, and Section 1396p, which prohibits
liens. ECF No. 201. The Court disagrees. Glogernment has provided no authority for the
proposition that West Virginia'system violates federal lawlnstead, the Government rests its
argument on the definition of the teflassignment,” as is used in the federal Medicaid statutes.
ECF No. 201. According to the Gawenent, an “assignment” transfetbéentireright or chose
in action for the recovery” of medicaxpenses covered by Medicaklaving the recipient with no
method of recovering these expenses. FERD. 201 (emphasis in original).

The Government citeArkansas Department of Health and Human Services v. Ahlborn,
547 U.S. 268 (2006) to support its interptieta of the term “assignment.” I1Ahlborn, the
Supreme Court examined the Arkansas Medicaid system, which distributes settlements and
judgments recovered from liable third parties usimgethod almost identical to that used by West
Virginia. See Ahlborn, 547 U.S. at 272 (“When a Medicaigcipient in Arkansas obtains a tort
settlement following payment of medical osbn her behalf by Medicaid, Arkansas law
automatically imposes a lien on the settlemerdrirmmount equal to Medicaid’s costs.”). The
issue inAhlborn was whether Arkansas could enforce a ligainst the entirety of a recipient’s
judgment to recoup all of the past medical expenses that Medicaid ladmpanly against that
portion of the award that representee tacipient’s past medical expensdsl. at 275. Notably,
the Court inAhlborn specifically stated: “That the lien issal called an “assignemt” does not alter
the analysis. The terms that Arkansas employesaribe the mechanidoy which it lays claim
to the settlement proceeds do not, by themselves, tell us whether the statute violates the anti-lien
provision.” 1d. at 286. Accordingly, the Government’s regttive interpretation of the term

“assignment” is not supported by the analysialitborn.?

2 Although the Government citéslborn to support its definition ahe term “assignment” in the
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Moreover, although the subrdgm lien mechanism as a whole was not directly
challenged iMAhlborn, the Court discussed it at length. eSiically, the Court explained that
such a mechanism does not violate the federal anti-lien stakdt@t 284. Sections 1396a(25)
and 1396k(a) carve out a limited exception to fegeral anti-lien provision for “payments for
medical care.” Id. at 284-85. Accordingly, the Court hefdat Arkansas’s lien mechanism is
valid insofar as it is applied to the specific pmmtof a settlement or ggment that represents
medical expensesld. A lien against any other portion ofracipient’'s damages, such as lost
wages, does violate the anti-lien provisiold. at 285.

Ahlborn thus contradicts the Government’s contention that the State cannot enforce a
subrogation lien again the portiontbe Plaintiff's judgment that repsents Caelan’s past medical
expenses that have been covered by Medicaid. Furthermore, if a lien against a judgment obtained
by a Medicaid recipient or a recipient’s agent iBdyat follows that the recipient or agent has a
chose in action to recover sucludgment. Accordingly, Plaintifhas the right to bring suit to
recover the cost of Caelan’s past medical ¢tha¢ has been paid by Medicaid, with any such
recovery subject to a lien by the State.

B. Past Medical Expenses Beyond Those Covered by Medicaid

Before trial, the Court ruled that, pursuant to West Virginia law, the total amount of
Caelan’s medical bills, before Medicaid payrnseand write-offs, represents Plaintiff’'s damages
for medical expenses. Kenney v. Liston, the Supreme Court of Appsabf West Virginia held:

The plaintiff may recover the full amount ofshir her reasonable and necessary medical

expenses, even if those erges were later discounteddaa portion written off by the
health care provider. Regardless of how, @newhether, the plaintiff's obligation to the

federal Medicaid statutes, not Arkansas or West Virginia’s Matlleavs, the state statutes are
enacted pursuant to the requiremesetsout in the federal statutewahus the term is likely meant
to have the same meaning. FurthermoreCiiert does not find support for the Government’s
rigid interpretation of théerm in any part of thé&hlborn opinion.
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medical provider was later discharged, the plaintiff became liable for the bills when the

serv?ces were received; the plaintiff is thire entitled to recover the value of the

services.
Kenney v. Liston, 760 S.E.2d 434, 445-46 (W. Va. 2014). This amount includes the cost of his
medical care above the amounts paid by Medi@idn though those amounts were written off.
The Government contends that, despite the holdikgnmey, state and federal law prohibit the
Plaintiff from recovering the & of Caelan’s past medicalreabeyond the amount that has been
paid by Medicaid. ECF No. 204.

First, the Government explains that undbe federal Medicaid laws, medical care
providers cannot seek payment for services ablmyamount paid by Medicaid for those services.
ECF No. 201. It asserts that Plaintiff has assigned the righinip $uit and recover damages for
past medical services paid by Medicaid. ThusGlevernment concludes, they have assigned the
right to the only past medical expenses tirat recoverable. ECF No. 204. The Government
further argues that any state law in conflict willese federal restrictions is preempted. As
explained in the preceding section, Plaintiff hasassigned the right to bring suit against a liable
third party for Caelan’s past medical expensé&oreover, the federal Medicaid statutes dictate
that neither the state nor medicalre providers may seek payment for the services provided to a
Medicaid recipient beyond themount paid by Medicaid.See 42 U.S.C. 8§ 1396a(a)(25)(C),
1396p(a)(1). The statutes are silehowever, as to what specifilamages Medicaid recipients
may recover from a liable tortfeasor. cdordingly, these statutes do not preekKiney.

Second, the Government argues that Sed@i®rll of the West Virgia Code does not
provide for the recovery of pamedical expenses beyond thosgered by Medicaid. ECF No.
204. Section 9-5-11 sets out the assignmenigbtsiand other provisions related to third party

liability under the West Virginia Medicaigdrogram. The statute specifically states:
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This section does not prevettte recipient or his or helegal representative from
maintaining an action for injuries or dages sustained by the recipient against any
third-party and from including, as part &he compensatory damages sought to be
recovered, the amounts of his or her past medical expenses.
W. Va. Code. 8§ 9-5-11(b)(4). Nothing in thisnguage differentiates between past medical
expenses covered by Medicaid and expehsgsnd the amount paid by Medicaid.

Finally, the Government argues that the weryg of past medicaéxpenses that were
written off results in a “windfall” tahe Plaintiff. The Government cit@sistani exrel. Karnesv.
Richman, 652 F.3d 360 (3d Cir. 2011), in which the U.S. Court of Appeals for the Third Circuit
explained that Congress never mded Medicaid beneficiaries tooaive a windfall by recovering
medical costs they did not pay.Tristani, 652 F.3d at 373. The issueTiristani, similar to that
addressed ihlborn, was whether the federal anti-lien praeis prohibits states from imposing
liens on the property of Medicar@cipients in order to rewer past medical expensesd. 362.

In determining that states may impose such lims court explained thairohibiting such liens
would permit a significant windfl to Medicaid recipients.ld. at 373. The court addressed the
concept of a windfall in determimg whether states were entitled to recover the expenses they had
already paid through éhMedicaid program.See id. The court did not specifically discuss
amounts that the state did not pay but, rathet,were written ofby medical providers.Kenney
directly addresses this issue. The CourKaemney explained that past medical expenses are
calculated when they are incurred, regardlesargf later coverage or write-offs, and thus a
plaintiff may recover the fulhmount of these expense&enney, 760 S.E.2d at 445-46. As the
holding in Kenney is not preempted by federal law, it gous this case. Thus Plaintiff may
recover Caelan’s past medical expensbsya the amounts covered by Medicaid, even though

those amounts were written off. Plaintiff istided to recover the engty of Caelan’s past

medical expenses that were billed to Mettican the amount of $2,615,899, and the Court awards
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that amount to Plaintiff.

C. Setoff for Medical Expenses Covered by Medicaid

In a pretrial order, the Couheld that the Government is nextititled to a setoff from the
total amount of Caelan’s medical bills basedMedicaid payments made on those bills. ECF
No. 183. The Government challenges this rulerguing that it is entitled to a setoff because
Medicaid is largely funded by the federal governirend thus the Government has already paid
for much of Caelan’s medical expenses. BGF 201; ECF No. 203. Under West Virginia’s
collateral source rule, payments made to a plaiinafh a collateral source, that is, from a source
“other than the tortfeasor,” do not reduce thefeasor’s liability to the plaintiff. Kenney, 760
S.E.2d at 440. Medicaid payments and gratistwrite-offs are consailed collateral sources
which do not offset the tortfeasor’s liabilityld. at 442-444. As explaindad the pretrial order,
the state Medicaid program paid Caelan’'sdio& bills. The State is responsible for
administering the state Medicajmtogram, paying health careopiders, and setting rates for
reimbursement. That a significgrartion of the money in the staMedicaid system comes from
the federal government does not mean that thee $ not the source of the funds provided to
Caelar® Accordingly, it is the State, and not the fedgovernment, that made payments for past
medical expenses. Thus, under West Virgin@#ateral source rule, ¢hGovernment is not

entitled to a setoff.

% In its reply, theGovernment cites tBelder v. United Sates, 543 F.2d 657, 670 n.17 (9th Cir.
1976) andDempsey ex rel. Dempsey v. United States, 32 F.3d 1490 (11th Cir. 1994) to support its
position that the Governmenttise source of a portion oféghiMedicaid payments made on
Caelan’s medical bills. ECF No. 204. Thasses addressed whether the federal government
was the source of payment for unpaid federal income taxeSiaitidn Health and Medical
Program of the Uniformed Services (“CHAMPUSjayments, respectively. Federal income tax
funds and CHAMPUS payments diffin kind from Medicaid payants, as only the latter include
state funds and are distributed by state agencies through state programs.
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D. Future Medical Expenses

It is the Government’s position that Caelaill eontinue to be covered by Medicaid in the
future and that any future medical expensesheiltovered by the same federal and state Medicaid
laws as his past medical expenses. ECF28d4. Thus, the Government argues, any damages
for future medical expenses should be subjectetesdme setoff that the Government seeks for past
medical expenses. For the reasons set out prédoeding section, the Government is not entitled
to a setoff.

Alternatively, the Government argues that any damages awarded for Caelan’s future
medical expenses should be placed in a revsasy trust. ECF No. 201. Plaintiff opposes
imposition of a reversionary trust, arguing thataubhd not be in Caelan’s beinterests. ECF No.
203. The Court finds that Westrginia law applies téhe issue of damagen this case. See 28
U.S.C. 8§ 2674 (2012). No West Virginia statoteregulation requirethe Court to impose a
reversionary trust here. The Court thus declines to do so.

E. Findingsof Fact asto Life Expectancy

1. Life Expectancy Accordingto Physicians

Both parties utilized life care planners to exde the damage claims. At trial Plaintiff
decided to adopt and rely updhe Defendant’s life care plaprepared by Shelene Giles.
Apparently, the life care plan experts were notdipart on how they evalteal Caelan’s needs.
Each plan was similar in most respects andomesle, both in approach to the medical and other
evidence of Caelan’s needs and, ultimately, eghojected annual costs. Where they differed
dramatically, and where counsel for the partiesi$ed their trial evidencand arguments, is in
their estimates of Caelanlife expectancy. Indeed, this issue is easily the most challenging and

most important contested issue for the Court to resolve.
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Caelan’s condition is, fortunatglas rare as it is tragicThe impressive collection of
physicians who provided care oorssulted as experts are likepme of the country’s most
experienced and knowledgeable pbigis with expertisen treating children like Caelan. They
have kept abreast of the literature, andeed®d a deep knowledge of Caelan’s lengthy and
complex medical history, from early gestationotigh the excellent care lmas received in his
first seven years of life. Their opinions and anadyare relatively consistent with each other in
describing the unique charactedstof Caelan’s unfortunate mheal conditions, but there are
areas of dispute. Though in agreement thatreedevelopmental abnormalities of the brain and
other organs fall on the contium between Walker Warburg Syndrome, on the worst end of the
scale, and Muscle-Eye-BraSyndrome, seriously disabling bless severe, @8y disagree on
where to place Caelan this diagnostic range.

The significance of Caelan’s placementtbe continuum between these syndromes is
magnified here because the literature andetkgerts’ knowledge support a very different life
expectancy range for patients with these difierdiagnoses. Children afflicted with Walker
Warburg Syndrome are likely to be stillborn die within three years of birth. With
Muscle-Eye-Brain Syndrome, itdiren have a much longer life expectancy, even into their
twenties or beyond. Buwith such an unusual diagnosticatlenge in distinguishing these
syndromes and, thankfully, a small number ofigrds, there simply is no sampling which is
relatively certain, or even aedr source of data, upon which life expectancy may be fixed.
Instead, Caelan’s life expectancy must be estithesed upon his own guie characteristics and
course of treatment, to place him somewhere iwithe range most likely to occur given his

constellation of problems.
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Defendant’s expert, Dr. Holmes, labeled @Gaéd condition as cobbstone lissencephaly
with Walker Warburg Syndrome and opined that @aelould not live past ten years of age.
Though he acknowledged that Walker Warburg Sgmdr usually causes death by age three, he
noted that there are no conclusive life expecy studies and treagmt has improved even
recently. Since this condition is a syndrome—a combination of findings, symptoms, and
conditions frequently presented together, buyivg patient-to-patient—assessing its effect on
the life expectancy of a particulpatient is difficult. In Caelds case, Dr. Holmes believed that
the cobblestone lissencephaly, often assediatvith Walker-Warburg Syndrome, posed the
greatest factor in Caelan’s mortality. He regecthe notion that lifex@ectancy dictates the
diagnosis, that a child who survives pase dabree is not likely to suffer Walker-Warburg
Syndrome because so many with that diagnosisatdive that long. Dr. Holmes based his
opinion of life expectancy on several key and wdlialized factors. First, he concluded that
Caelan’s brain development wasssstantially limited that his brawill simply give out, that it
will not be able to sustain necessary functiomsiiany more years. Next, he gave much weight
to Caelan’s history of seizuremd infections which, although Wereated by his mother and
doctors, present nearly constant threats to hisvalrv He also advised that Caelan’s muscular
dystrophy is progressive, and will make redjra and other functions like swallowing more
difficult over time.

Dr. Barnes, a pediatric neurologist, eggl with Dr. Holmes that Walker-Warburg
Syndrome was the correct diagnosis. He fouatttre radiology reports from birth through age
three presented brain images most consistétht Walker-Warburg Syndrome, citing Caelan’s
kinked brain stem and cobblestone lissencephdyt he also acknowledged that, in addition to

imaging studies, a full clinical picture should be ddesed before a definitive diagnosis is made.
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On the other side of the issare the opinions of two ofa€lan’s treating physicians. Dr.
Hopkin had opined, based upon the prenatall,MRat Walker-Warburg Syndrome was the
probable diagnosis. However, after Caelan b@®, Dr. Hopkin continued to participate in his
treatment. Genetic testingsidts were not consistent witalker-Warburg Syndrome, though
not conclusive as to any geretiause of Caelan’s problems. Even so, according to Dr. Hopkin,
when considered with other findingad the course of treatmengélan’s clinicapicture supports
the diagnosis of Muscle-Eye-Brain Syndrome. ddald not provide, however, a life expectancy.

He described Caelan’s principle difficulties as progressive over time, but recognized that Caelan
had been stable. His diagnosis changed to MtSge-Brain Syndrome in part because Caelan
had survived well past the expected surviaaige for Walker-Warburg Syndrome but also as a
result of the rest of the clinicihdings made over Caelan’s lifeThough not offering a specific

life expectancy, he testified that the literature reported a survival range with Muscle-Eye-Brain
Syndrome of ten to thirty years.

Dr. Payne, Caelan’s primary physician since about one year of age, also concluded that
Muscle-Eye-Brain Syndrome was the right diagnosis. She relied upon the clinical record,
including imaging reports, butsa the genetic testing and Caésacourse of treatment. Though
she, too, declined to provide apinion on life expectancy, she aggdethat the medical literature
and her own experience supported @ ékpectancy into teenage ygagven intdhe twenties or
thirties. Dr. Payne has providleexcellent care to Caelamdiobserved that Ms. Simms has
played an important role ind@lan’s survival to this point.While Caelan still experiences
seizures, progressive muscular dystrophy inipgihis breathing and swallowing, and other

life-threatening challenges, he has been radtistable and crisis-free in recent months.
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2. Expert Witnesseson Life Expectancy

Two witnesses provided non-medical opirsoon Caelan’s life expectancy. The
defendant submitted Dr. Robert Shavelle, an epidemiologist, who has performed research,
published numerous articles in peer-reviewed méghcanals, and consulted with life insurance
companies. Plaintiff tendered Dr. Michael Frea, also an epidemiologist who serves on the
faculty of a medical school amzh various editorial boards odyrnals principally involved in
forensic matters, to rebut Dr. Shavelle’s opinions. Each witness was deposed prior to trial and
offered testimony, by agreement of the partieggugh submission of their respective deposition
transcripts. The Court has read each witnesstimony and considered them helpful but not
dispositive in determinin@aelan’s life expectancy.

First, the nomenclature associated with tdescussions of “life @pectancy” requires brief
explanation. The experts agree that “life expecy” means the average number of years of life
remaining for members in a group of similar pais  For Caelan, this means the average number
of remaining years of life from age six, his age at the time of trial, for children of a similar
condition. Because so few persons suffer thmesaondition as Caelan, a condition which is
disputed in terms of diagnosis but undisputed in the symptodhnaitations he has, studies only
generally apply to him. Thus, boexperts cite to stuels of life expectancgnd mortality rates
for groups which suffer from cerebral palsyrisas severe physical limitations, and severe
learning disabilities. Dr. Shavelle identified rachan fifty publishedtudies, and specifically
relied upon nine particular publications, to cat&zpCaelan’s relevant conditions and apply the
studies to him. Generally, Dr. Freeman quadeildth how Dr. Shavelle applied the studies
because most, perhaps all, of the studies used data from individuals younger than Caelan in the

cohort. Since Caelan has already survivechéarly age seven, réfhg on life expectancy
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calculations which include individuals in the gpowho did not live until age six would skew the
result. This concern is particularly acute iretaa’s situation, as mostveryone involved in his
early care did not expect him to live this longldecause he benefits from excellent care. Dr.
Freeman criticized Dr. Shavelle’s use of a meadigae of death to guide his opinion, stating that by
definition half of similarly situated individuals would survive beyond that age, a standard
insufficient for determining howohg a life care plan should be.

Dr. Shavelle’s analysis and sources are nates$is instructive. Heeferenced studies
based on data reflecting clinidahdings for individuals with seve disabilities similar to those
suffered by Caelan. Focusing on the sevedtyCaelan’s cerebral palsy, the need for a
tracheostomy and need for a venalaat times, Dr. Shavelle foundshife expectancy to be in the
range of ten to eleven additional years. Breeman advocated a different approach, noting a
recent study of severely disabled children, and opined that it is reasonably likely that Caelan would
survive to an age range of twerntytwenty-five years, and reasdaapossible thahe could live
thirty to thirty five years. With so few examples of other persons with these afflictions, the life
expectancy analysis by Dr. Shavelle, adjusted by the Court to reflect Dr. Freeman’s valid
criticisms and the success of recent care from Caghaoviders, is the best evidence of Caelan’s
life expectancy. His analysis provides firnfeoting by giving propemeight to the medical
evidence and determining the probability that @asllife span will likely fall on the shorter term
of the estimated range. Caelan has a progegsindition and many risk factors, several of
which are potentially life-threatening. This Cbuamust perform the morbid task of estimating
from the evidence available how long Caelaill likely survive, a necessary but inherently
speculative endeavorSee Crumv. Ward, 122 S.E.2d 18, 39 (W. Va. 196§Haymond, President,

dissenting) (“[N]othing . .. could be more spetivia than the life expectancy of a particular

23



person.”). The Court concludes that Caelan’sdipectancy is fourteen additional years. That
is, it is probable that he will live to only twenty-one years of‘age.

F. FindingsastotheLife CarePlan

Although Plaintiff employed a lifeare planner as one of heterts, they chose to use
Defendant’s life care planner, Saeé Giles, at trial as the exEerteports were similar. Ms.
Giles provided several revised reports, updather findings as new information became
available. At trial, Plaintiff submitted, withoobjection, the deposition of Ms. Giles, Plaintiff’s
Exhibit No. 70, along with her latestvised report, Defendant'sxkibit No. 9. Defendant’s also
called her to testifyo address several key areas in dispute.

Ms. Giles is well-qualified to offer her expertise in preparing a life care plan for Caelan.
She employed a methodology consistently appire the field, which included reviewing the
lengthy medical records and billingad gathering other informat about Caelan’s needs. Her
life care plan for Caelan covers the reasonabézessary medical care and services and the
equipment and therapeutic seegamportant to caring for hifh. Within each category, Ms. Giles
provided appropriate details, spé®if the frequency of the compareand estimated the cost at
that frequency. Her plan and her trial testijmarfered options with two primary variables:
first, the skill level and souragf the nursing care to carry dilie plan, and second, Caelan’s life
expectancy. Ms. Giles prepared four tablefisiothe costs of lifetime nursing care to Caelan

consistent with the four “options” she identdfie License Practical Nurse (“LPN”) through an

* Caelan was six and a half years old at the timteiaf but will turn seven in several weeks.
Therefore, the Court has calculated Caelan’skfgectancy based on a current age of seven years.
®> Ms. Giles holds degrees in psychology, rehabilitation counseling, and nursing. She has also
earned professional certificatis in life care planning.

® Throughout the testimony of Ms. Giles and Brookshire, a few specific, narrow issues were
raised, such as the frequency of therapeutic svicThe plan called for six-month intervals, but
Plaintiff’'s counsel made a case for greategdiencies, such as monthly intervals. The
differences in costs are minor in thxeerall context of the life care plan.
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agency, LPN privately hired, Regesed Nurse (“RN”) through an egcy, and RN privately hired.
Each table also includes separate columns listing the annual costs of each category of
recommended care and then lifetime estimiteages 10, 14.5, 16.5, and 17.5 (based on a range
of remaining life expectancy of four to eleven years). With respect to the skill level of nursing
care, Ms. Giles explained that Caelan’s canditequires skilled nunsg care around the cloék.
West Virginia nursing standards allow LPNs, iegdately trained and supésed, as well as RNs

to provide this level of care Because Caelan suffers fronveeely disabling conditions which
produce complex symptoms, such as seizures @meba this Court accepitds. Giles conclusion

that skilled nursing cares required for Caelan but that LPMse able to provide the services
needed. Currently, Medicaid supplies an LN sixty hours each week. Ms. Simms, now
obviously knowledgeable and experienced in caforgCaelan, has providechuch of his care
though she would fall within thenskilled category. Ms. Gilethen offered two different
approaches to hiring nursing caegplaining that nursecould be hired through a home health care
company or by direct hire, ade expensive option. The Cobdinds the former reasonably
necessary. To arrange long tetmenty-four hour coverage amsdpervision, going through an
agency is the most appropriate method. i¥gie direct hiring weraindertaken, Ms. Simms
would be required to act as employsupervisor and coordinator afstaff of nurses, tasks well
beyond her time, energy, and capabilities. ThoMgh Giles’s plan is comprehensive, it omits
any future hospitalization castalthough Caelan’s first seven years have withessed numerous

hospitalizations. His condition is such that htazations are certain toccur, but no one can

" Ms. Giles concluded that Caelan’s condition i€lsallenging that only two residential pediatric
facilities could care for Caelaand both have very few bedsdlong waiting lists. Therefore,
remaining in his home farare is the only option.
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offer anything more than speculation as to mher what length of time, and for what medical
care he will be hospitalized.

The annual cost of this playption begins at $576,093 inetlturrent year and decreases
slightly at the different life x@ectancy increments through tleegest life projection of age 17.5
years in Giles’ chart. With this optiothe projected expenditures would total $6,147,959, and
each subsequent year would requir@dditional sum of approximately $550,000.

G. Future Economic L oss Related to Life Care Plan

Both sides offered an economistisalysis to project the present value of the life care plan
options over different periods tfe expectancy. The defemgalled Dr. Michael Brookshire, a
forensic economist, to testify &sthe present value of future economic cost represented by the life
care plan. Dr. Brookste projected these amounts based ughendifferent life expectancies
resulting in Caelean reaching 10, 16.5, or 17.5 years of age and the skilled nursing options
discussed by Ms. GilesSee Table 35, Defendant’s Exhilo. 11. Dr. Brookshire relied upon a
customary methodology to analyze each cost categfdhe life care plamand then projected the
present value totals for each of the three agéfe expectanciesml the two nursing optionsld.

For the health agency LPN option, the present value totals for 10, 16.5, and 17.5 years of age,
respectively, are (rounded): $2,059,000, $5,754,800,$6,429,000. Using age 17.5 years and
the health agency/LPN option (option 1-A), theesent value cost of the life care plan is
$6,429,000. Each subsequent yemould cost approximaty $529,000 for the health
agency/LPN option, slightly reducing each yeareftect the present value calculation.

Mr. Selby, Plaintiff's expert, provided correspondingraates for ages, by year, up to
age 34. SeePlaintiff's Exhibit No. 5-1. The slight variations in their respective estimates for the

same life expectancies are theui¢ of very small differenceis their methodologies. Finding
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that Caelan’s life expectancy is another fourtgears to age twenty-onte present value of the
life care plan is $8,683,196. Thssreasonably close to the aomt Dr. Brookshire would have
estimated using age twenty-one. The Court fitligt this life care plan represents the
extraordinary costs imposed upon Plaintiff Misty Sisnta provide care t€aelan as a result of
Defendant’s negligence.

H. Findingsasto Noneconomic Damages

In addition to the cost of a life care pladisty Simms is entitledo damages for mental
anguish and emotional distress, as the Conued in its Memorandun®pinion and Order of
December 17, 2014. A statutory cap on noneconomic damages limits the amount of such
damages to an adjusted value of $641,544 #seofrial date. Noneconomic loss under the cap
would increase by about 2% after 2015.

Here, but for that cap, Misty Simms would béitsed to a much greater amount. From the
time she was first informed that her baby wolikely be stillborn andcertainly be severely
disabled, Misty Simms has endured a heavy buafeanguish, disappointnt, and stress as a
result of being deprived of haght to make an informed choite terminate her pregnancy. Her
state of shock and anger at learning thabtched follow-up appointment gave her no timely
warning or practical choice about her pregryanas then followed by an unceasing and no-doubt
oppressive depression over what her child faces, and what she must accept. She faces years of
watching her child endure pain and suffer mamfqund limitations with littleenjoyment of what
a normal life entails. The Court can do no mtiren recognize the inadequacy of monetary

damages and grant the full amount permitted by law, $641,544, to Ms. Simms.
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|. Findingsasto Lost Earningsof Misty Simms

Plaintiff Misty Simms also makes a claimrftost earnings. The Court previously
determined that such damages are availableniroagful birth case and artypically included in
tort actions. At trial, Plaintiff offered evidenoélost earnings through her testimony and that of
Mr. Selby. Ms. Simms has been employed intgemtly since Caelan was born; however, her
employment has been greatly affected by the demands of caring for her son. She has worked
outside the home for some peripdat she has also been paid urttie State’s Medicaid program
as a caregiver for Caelan. Ms. Simms began attending nursing schooliladihot continue, as
she was required to care for Caelan. Her vocationaliplto return to nuirsg if Caelan receives
care from another source. Accepting the assumptionsistent with her plan that she will return
to school after next year andeatd nursing school for approximatdbur years and then reenter
employment, the Court finds that Ms. Simmsage 38, will be employed as a nurse by 2020.
Taking into consideration her projected ime® including benefits, and discounting for
participation rates and present value, her futstincome over this p@d would total $250,751.
See Plaintiff's Exhibit No. 6. Applying a 30% federal income tax reduction results in a net
income loss of $175,526. This amount also includes net lost income prior to trial, based on her

work as a pharmacy technician whiclestad to give up to care for Caelan.

8 It is not clear that federal law requires fedémabme taxes to be deducted from lost earnings.
The Federal Tort Claims Act does not addresssthigei, but merely states that no punitive damages
may be assessed against the United States. 28 U.S.C. § 2674(20ERanndny v. United

Sates, 718 F.2d 108 (4th Cir. 1983), the U.S. CourAppeals for the Fourth Circuit held that
“federal income taxes must be deducted ingotimg lost future earnings” because any damages
beyond those necessary to compensate the plaintiff for exactly what he lost would be punitive.
Flannery, 718 F.2d at 111. The U.S. Court of Appefalr the Seventh Ciuit later adopted the
reasoning irFlannery to hold that a comatog#aintiff could not receive damages for expenses for
care already provided by the VetesaAdministration or for lossf enjoyment of life because

those damages would not actually recompense the patient hinMelkof v. United Sates, 911

F.2d 18, 22 (7th Cir. 1990). Thei@eme Court granted certiorariMuol zof and reversed the
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IV. TOTAL DAMAGESAWARDED TO PLAINTIFF

For the reasons set forth above, the Court awRladstiff the total amaunt of Caelan’s past
billed medical expenses, totaling $2,615,899. The RRECTS the parties to confer and to
inform the Court as to how $1,042,067 of this totat, representing the aomt of Caelan’s past
medical bills paid by Medicaid, will be paid tbe West Virginia Department of Health and
Human Resources in accordance with Sectidi19- of the West Virginia Code. The Court
further awards Plaintiff $8,683,196, the present @abfi Caelan’s life care plan. The Court
awards Plaintiff $641,544 in noneconomic damageBinally, the Cour awards Plaintiff
$175,526 in lost income. The total amountdamages awarded to Plaintiff is $12,116,165.

The CourDIRECT Sthe Clerk to send a copy of this written Opinion and Order to counsel

of record and any unrepresented parties.

ENTER: May 29, 2015

ROBERT C. CHAMBERS, CHIEF JUDGE

circuit court’s decision, holding that the court’sideion of punitive damages was too expansive.
Mol zof v. United States, 502 U.S. 301, 306 (1992). The Court hiblat as used ithe Federal Tort
Claims Act, the term punitive damages has asdard meaning, referring to damages meant to
punish defendants for malicioos oppressive behaviorld. The term does not encompass
damages that merely have a punitive effect because they are excdssi@e308. Molzof thus
appears to impliedly overrule the reasoningliannery. Here, however, both parties have asked
the Court to reduce Plaintiff's lost earnings bg 80% tax rate. The Court has therefore applied
the reduction.
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